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PREFACE. 


The  text  of  the  sections  of  this  edition  of  the  Penal  Code 
has  been  carefully  compared  with  the  editions  heretofore  pub- 
lished, and,  wheneyer  necessity  required  it,  with  the  original 
acts  on  file  in  the  office  of  the  Secretary  of  State. 

For  the  convenience  of  the  practitioner,  we  have  also  inserted 
the  provisions  of  the  Code  of  Civil  Procedure  relating  to  juries, 
contempts,  and  evidence,  and  have  added  an  aj^pendix,  in  which 
will  be  found  either  the  statutes  themselves,  or  a  reference  to 
the  statutes  containing  penal  clauses,  not  a  part  of  the  Penal 
Code. 

A  "table  of  cases  cited"  has  been  deemed  unnecessary, 
although  the  notes  contain  citations  of  several  thousand  cases 
and  authorities. 

The  index  includes  an  index  of  the  notes. 


Sacrahknto,  August  1,  1881. 


W.  F.  G., 
C.  L.  W. 


Digitized  by 


Google 


Digitized  by 


Google 


THE  PENAL  CODE 

OF   CALIFORNIA. 


IN  THREE  PARTS. 


Digitized  by 


Google 


Digitized  by 


Google 


ANALYSIS 


CONTENTS  OF  PENAL  CODE. 


DIVISIONS. 

PART  I. — Of  Crimes  and  Punishments. 

PART  n. — Of  Criminal  Procedure. 

PART  ILL —Of  the  State  Prisons  and  County  Jails. 


SscnoK    1.  Title  and  diTisions  of  this  act 1 

PRELIMINARY  PROVISIONS. 

Skction    2.  When  this  act  takes  effect 2 

3.  Not  retroactive  2 

4.  Construction  of  the  Penal  Code 3 

5.  Provisions  similar  to  existing  laws,  how  construed 5 

6.  Effect  of  code  upon  past  offenses 5 

7.  Words,  what  included  in  definition 5 

8.  What  intent  to  defraud  is  sufficient 8 

9.  Civil  remedies  preserved 8 

10.  Proceedings  to  impeach  or  remove  officers  and  others  pre- 

served       8 

11.  Authority  of  court-martial  preserved.     Courts  of  justice  to 

punish  for  contempts 8 

12.  Of  sections  declaring  crimes  punishable.     Duty  of  court. . .  8 

13.  Punishments,  how  determined 9 

14.  Witness'  testimony  may  be  read  against  him  on  prosecution 

for  perjury 9 

15.  ** Crime"  and  " public  offense  "  defined 9 

16.  Crimes,  how  divided 9 

17.  Felony  and  misdemeanor 10 

18.  Punishment  of  felony,  when  not  otherwise  prescribed 11 

19.  Punishment  of  misdemeanor,  when  not  otherwise  prescribed.  11 

20.  To  constitute  crime  there  must  be  unity  of  act  and  intent . .  11 

21.  Intent,  how  manifested,  and  who  considered  of  sound  mind.  12 


Digitized  by 


Google 


Vlll  ANALYSIS. 

S£CTiON  22.  Drunkenness  no  excuse  for  crime.     When  it  may  be  consid- 
ered     12 

23.  Certain  statutes  specified  as  continuing  in  force 16 

24.  This  act,  how  cited 17 


PART   I. 
OF  CRIMES  AND  PUNISHMENTS. 


TITLE    I. 

OF  PERSONS  LIABLE  TO  PUNISHMENT  FOR  CftlMK 

Section  26.  Who  are  capable  of  committing  crimes 18 

27.  Who  are  liable  to  punishment 27 


TITLE    II. 

OF  PARTIES  TO  CRIME. 

Section  30.  Classification  of  parties  to  crime 28 

31.  Who  are  principals 29 

32.  Who  are  accessories 30 

33.  Punishment  of  accessories 31 


TITLE    III. 

OF  OFFENSF^  AGAINST  THE  SOVEREIGNTY  OF  THE  STATE. 

Section  37.  Treason,  who  only  can  commit 31 

38.  Misprision  of  treason 32 


TITLE    IV. 

OF  CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 

Section  41.  Violation  of  election  laws  by  certain  officers  a  felony 33 

42.  Frauddlent  registration  a  felony 33 

43.  Refusal  to  be  sworn  by  or  to  answer  questions  of  board  of 

judges  of  election  a  misdemeanor 33 


Digitized  by 


Google 


ANALYSIS.  IX 

SscnoH  44.  Refaaal  to  obey  satumons  of  board  of  registratioD  a  misde- 
meanor   34 

45.  Voting  withoat  being  qualified,  voting  twice,  and  other  elec- 

tion frauds,  felonies 34 

46.  Attempting  to  vote  without  being  qualified 34 

47.  Procuring  illegal  voting  a  mis<lemeatior 34 

48.  Changing  ballots  or  altering  returns  by  election  officers,  fel- 

onies    35 

49.  Inspectors  unfolding  or  marking  tickets  guilty  of  a  misde- 

meanor  ^ 35 

50.  Forging  or  altering  returns  a  felony 35 

51.  Adding  to  or  subtracting  from  votes  given  a  felony 35 

52.  Persons  aiding  and  abetting,  or  concealing,  guilty  of  felony. .  36 
63.  Intimidating,  corrupting,  deceiving,  or  defrauding  electors  a 

misdemeanor 36 

54.  Furnishing  money  for  elections,  except  for  specified  purposes.  36 
65.   Unlawful  offers  to  procure  offices  for  electors. 37 

56.  Communicating  such  offer 37 

57.  Bribing,  or  offering  to  bribe,  members  of  legislative  caucuses, 

etc 37 

58.  Preventing  public  meetings 37 

59.  Disturbance  of  public  meetings  a  misdemeanor 37 

60.  Betting  on  elections 37 

61.  Violation  of  election  laws  by  persons  not  officers 38 

62.  Printing  or  circulating  tickets  not  in  conformity  with  elec- 

tion laws 38 


TITLE    V. 

OF  CRIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER  OF 
THE  STATE. 

Sscnox  65.  Acting  in  a  public  capacity  without  having  qualified 39 

66.  Acts  of  officers  de/arto  not  affected 39 

67.  Giving  or  offering  bribes  to  executive  officers 39 

68  Asking  or  receiving  bribes 40 

69.  Resisting  officers 40 

70.  Extortion 41 

71.  Violation  of  laws  prohibiting  certain  officers  from  dealing  in 

scrip,  etc.,  and  from  being  interested  in  contracts 41 

72.  Fraudulently  presenting  bills  or  claims  to  public  officers  for 

allowance  or  payment 41 

73.  Buying  appointments  to  office 41 

74.  Taking  rewards  for  deputation 42 

75.  Exercising  functions  of  office  wrongfully 42 

76.  Refusal  to  surrender  books,  etc.,  to  successor 42 

77.  Preceding  sections  to  apply  to  administrative  and  ministerial 

officers 42 


Digitized  by 


Google 


X  ANALYSIS. 

TITLE    VI. 

OF  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

Section  81.  Preveiiting  the  meeting  or  organization  of  either  branch  of 

the  legislature 43 

82.  Disturbing  the  legislature  while  in  session 43 

83.  Altering  draft  of  bill  or  resolution 43 

84.  Altering  enrolled  copy  of  bill  or  resolution 43 

85.  Giving  or  offering  bribes  to  members  of  the  legislature 44 

86.  Receiving  bribes  by  members  of  the  legislature 44 

87.  Witnesses  refusing  to  attend,  testify,  or  produce  papers  before 

the  legislature,  or  committees  thereof 44 

88.  Members  of  the  legislature,  in  addition  to  other  penalties,  to 

forfeit  oflBce  and  be  disqualified,  etc 46 

89.  Obtaining  money  or  property  to  influence  vote  of  legislator  a 

felony 45 


TITLE    VII. 

OF  CRIMES  AGAINST  PUBLIC  JUSTICE. 

Chapter  1.  Bribery  and  corruption 45 

II.  Rescues 48 

m.  Escapes,  and  aiding  therein '. 49 

rV.  Forging,  stealing,  mutilating,  and  falsifying  judicial  and 

public  records  and  documents 51 

V.  Perjury  and  subornation  of  perjury 62 

VI.  Falsifying  evidence 65 

VII.  Other  offenses  against  public  justice 67 

VIII.  Conspiracy 68 

CHAPTER  I. 
Bribery  and  Corruption. 

SEcnoN  92.  Giving  bribes  to  judges,  jurors,  referees,  etc 46 

93.  Receiving  bribes  by  judicial  officers,  jurors,  etc 46 

94.  Extortion 46 

95.  Improper  attempts  to  influence  jurors,  referees,  etc 46 

96.  Misconduct  of  jurors,  referees,  etc 47 

97.  Justice  or  constable  purchasing  judgment 47 

98.  Officers  to  forfeit  and  be  disqualified  from  holding  office 47 

.  99.  Superintendent  of  state  printing  not  to  be  interested  in  cer- 
tain printing,  etc 47 

100.  Corrupt  collusion  by  superintendent  of  state  printing 47 

CHAPTER  n. 

Rescues. 

Section  101,  Rescuing  prisoners 48 

102.  Retaking  goods  from  custody  of  officer 49 

Digitized  by  VjOOQIC 


ANALYSIS.  XI 

CHAPTER  in. 
Escapes,  and  Aiding  Therein. 

Section  105.  EecapeB  from  state  prison 49 

106.  Attempt  to  escape  from  state  prison 50 

107.  E^scapes  from  other  than  state  prison 50 

108.  Officers  suffering  convicts  to  escape 50 

109.  Assisting  prisoner  to  escape 50 

110.  Carrying  into  prison  things  useful  to  aid  in  an  escape 50 

111.  Expenses  of  trial  of  escapes  from  state  prison 50 

CHAPTER  IV. 

FoBoiNo,  Stealing,  Mutilating,  and  Falsifying  Judicial  and  Public 
Records  and  Documents. 

Section  113.  Larceny,  destruction,  eta,  of  records  by  officers  having  them 

in  custody 51 

114.  Larceny,  destruction,  etc.,  of  records  by  other  persons 52 

115.  Offering  false  or  forged  instruments  to  be  filed  of  record. . .  62 

116.  Adding  names,  etc. ,  to  jury  lists 52 

117.  Falsifying  jury  lists,  etc 52 

CHAPTER  V. 
Perjury  and  Subornation  of  Perjury. 

Section  118.  Perjury  defined 53 

119.  Oath  defined 54 

120.  Oath  of  office 54 

121.  Irregularity  in  administering 54 

122.  Incompetency  of  witness  no  defense 54 

123.  Witness*  knowledge  of   materiality  of  his  testimony  not 

necessary 54 

124.  Making  depositions,  etc.,  when  deemed  complete 54 

125.  Statement  of  that  which  one  does  not  know  to  be  true 55 

126.  Punishment  of  perjury • 55 

127.  Subornation  of  perjury 55 

128.  Procuring  the  execution  of  innocent  person 55 

CHAPTER  VL 
Falsifying  Evidence. 

Section  132.  Offering  false  evidence 55 

133.  Deceiving  a  witness 55 

134.  Preparing  false  evidence 56 

135.  Destroying  evidence 56 

136.  Preventing  or  dissuading  witness  from  attending 56 

137.  Bribing  witnesses 56 

138.  Taking  or  offering  to  take  bribes 56 


Digitized  by 


Google 


Xll  ANALYSIS. 

CHAPTER  Vn. 

Other  Offenses  against  Public  Justice. 

Section  142.  OflScer  refusing  to  receive  or  arrest  parties  charged  with 

crime 57 

143.  Public  administrator,  neglect  of  duty  or  violation  of  duty  by.  58 

144.  Receiving  fee  or  compensation   for  services  rendered   in 

arresting  fugitives  from  justice 58 

145.  Delaying  to  take  person  arrested  before  a  magistrate 58 

146.  Making  arrests,  etc.,  without  lawful  authority 58 

147.  Inhumanity  to  prisoners 58 

148.  Resisting  public  officers  in  the  discharge  of  their  duties. . .  58 

149.  Assaults,  etc.,  by  officers,  under  color  of  authority 58 

150.  Refusing  to  aid  officers  in  arrest,  etc 59 

151.  Repealed 60 

152.  Repealed 60 

153.  Compounding  crimes 60 

154.  Debtor  fraudulently  concealing  his  property 61 

155.  Defendant  fraudulently  concealing  his  property 61 

156.  Fraudulent  pretenses  relative  to  birth  of  infant 61 

157.  Substituting  one  child  for  another 61 

158.  Common  barratry  defined.     How  punished 61 

159.  What  proof  is  required 62 

160.  Misconduct  by  attorneys  62 

161.  Buying  demands  or  suit  by  an  attorney 62 

162.  Attorneys  forbidden  to  defend  prosecutions  carried  on  by 

their  partners,  or  formerly  by  themselves 63 

163.  Limitation  of  preceding  section 64 

164.  Grand  juror  acting  after  challenge  has  been  allowed 64 

165.  Bribing  members  of  common  councils,  boards  of  supervi- 

sors, or  trustees   64 

166.  Criminal  contempts 64 

167.  False  certificates  by  public  officers 65 

168.  Disclosing  fact  of  indictment  or  presentment  having  been 

found  or  made 65 

169.  Grand  juror  disclosing  what  transpired   before  the  grand 

jury   65 

170.  Maliciously  procuring  search  warrant 66 

171.  Unauthorized  communication  with  convict  in  the  state 

prison 66 

172.  Selling  liquor  within  two  miles  of  state  prison,  etc 66 

173.  Importing  foreign  convicts 66 

174.  Bringing  Chinese  into  the  state 66 

175.  Separate  and  distinct  prosecutions 66 

176.  Omission  of  duty  by  public  officer 67 

177.  Commission  of  prohibited  acts,  when  no  penalty  is  pre- 

scribed    67 

178.  Officers    and    employees    of   corporations   not  to  employ 

Chinese 67 

179.  Corporations  not  to  employ  Chinese 67 


Digitized  by 


Google 


ANALYSIS.        .  XIU 

CHAPTER  Vin.                               •        « 
Conspiracy. 
Section  182.  Criminal  coDspiracy  defined  and  punishment  fixed )  68 

183.  No  other  conspiracies  punishable  criminally 69 

184.  Overt  act,  when  necessary 69 

18o.  Wearing  mask  or  disguise,  when  unlawful 69 


TITLE    VIII. 

OF  CRIMES  AGAINST  THE  PERSON. 

Chaptkb  I.  Homicide 70 

n.  Mayhem 80 

in.  Kidnaping 81 

IV.  Robbery 82 

V.  Attempts  to  kill 84 

VI.  Assaults  with  intent  to  commit  felony,  other  than  assaults 

with  intent  to  murder 86 

Vn.  Duels  and  challenges 87 

Vm.  False  imprisonment 89 

IX.  Assault  and  battery 90 

X.  Libel 93 

CHAPTER  I. 

Homicide. 

Section  187.  Murder  defined 70 

188.  Malice  defined 71 

189.  Degrees  of  murder 71 

190.  Punishment  of  murder 74 

191.  Petit  treason  abolished 75 

192.  Manslaughter  defined.     Voluntary  and  involuntary  man- 

slaughter     75 

193.  Punishment  of  manslaughter 76 

194.  Deceased  must  die  within  a  year  and  a  day 76 

195.  Excusable  homicide 76 

196.  Justifiable  homicide  by  public  officers 77 

197.  Justifiable  homicide  by  other  persons 78 

198.  Bare  fear  not  to  justify  killing 79 

199.  Justifiable  and  excusable  homicide  not  punishable 80 

CHAPTER  IL 
Mathkm. 

Sbctioh  203.  Mayhem  defined • 80 

5204.  Mayhem,  how  punishable 81 

CHAPTER  m. 

Kidnaping. 

Sccnox  207.  Kidnaping  defined 81 

208.  PonishmeDt  of  kidnaping 82 


Digitized  by 


Google 


XIV  ANALYSIS. 

CHAPTER  IV. 

ROBBERT. 

Section  211.  Robbery  deHned 82 

212.  What  fear  may  be  an  element  in  robbery 83 

213.  Punishment  of  robl^ry 84 

CHAPTER  V. 
Attempts  to  Kill. 

Section  216.  Administering  poison 84 

217.  Assault  with  intent  to  commit  murder 85 

CHAPTER  VL 

Assaults  with  Intent  to  Commit  Felony,  otheb  than  Assaults  with 
Intent  to  Murder, 

Section  220.  Assaults  with  intent  to  commit  rape 86 

221.  Other  assaults 87 

222.  Administering  stupefying  drugs 87 

CHAPTER  VII. 

Duels  and  Challenges. 

Section  225.  Duel  defined 87 

226.  Punishment'  for  fighting  a  duel,  when  death  ensues. ..',....  88 
227*  Punishment  for  lighting  a  duel,  although  death  does  not 

ensue  88 

228.  Persons  fighting  duels,  etc.,  disqualified  from  holding  office, 

etc 88 

229.  Posting  for  not  fighting 88 

230.  Duties  of  officers  to  prevent  duels 88 

231.  Leaving  the  state  with  intent  to  evade  laws  against  dueling.  89 

232.  Witness*  privilege 89 

CHAPTER  VHL 

False  Imprisonment. 

Section  236.  False  imprisonment  defined 89 

237.  Fabe  imprisonment,  how  punished 90  ' 

CHAPTER  IX. 

Assault  and  Battebt. 

SEcnoN  240.  Assault  defined T 90 

241.  Assault,  how  punished  91 

242.  Battery  defined 91 

243.  Battery,  how  punished 92 

244.  Assaults  with  caustic  chemicals 92 

245.  Assaults  with  deadly  weapons 92 


Digitized  by 


Google 


ANALYSIS.  XV 

CHAPTER  X. 

Libel. 

SlcrnoN  248.  Libel  defined 93 

249.  Punishment  of  libel 94 

250.  Malice  presumed 94 

251.  Truth  may  be  given  in  evidence.     Jury  to  determine  law 

and  fact 95 

252.  Publication  defined 96 

25.3.  Liability  of  editors  and  publishers 96 

254.  Publishing  a  true  report  of  public  official  proceedings  priv- 

ileged   96 

255.  Extent  of  privilege 97 

256.  Other  privileged  communications 97 

257.  Threatening  to  publish  libel.     Offer  to  prevent  publication, 

with  intent  to  extort  money 97 


TITLE   IX. 

OP  CRIMES  AGAINST  THE  PERSON  AND  AGAINST  PUBLIC 
DECENCY  AND  GOOD  MORALS. 

Chapter  I.  Rape,  abduction,  carnal  abuse  of  children,  and  seduction. .  98 

II.  Abandonment  and  neglect  of  children 105 

IIL  Abortions 106 

IV.  Child  stealing 106 

V.  Bigamy,  incest,  and  the  crime  against  nature 107 

VI.  Violating  sepulture  and  the  remains  of  the  dead 109 

Vn.  Crimes  against  religion  and  conscience,  and  other  offenses 

against  good  morals •. Ill 

Tni.  Indecent  exposure,  obscene  exhibitions,  books,  and  prints, 

and  bawdy  and  other  disorderly  houses 114 

IX.  Lotteries 116 

X.  Gaming 118 

XI.  Pawnbrokers 120 

XII.  Other  injuries  to  persons 121 


CHAPTER  I. 
Rape,  Abditction,  Carnal  Abuse  op  Children,  and  Seduction. 

SwnoK  261.  Rape  defined 98 

262.  When  physical  ability  must  be  proved 102 

263.  Penetration  sufficient 102 

264.  Punishment  of  rape 102 

265.  Abduction  of  women 102 

266.  Seduction  for  purposes  of  prostitution » 102 

267.  Abduction 103 


Digitized  by 


Google 


XVI  ANALYSIS. 

CHAPTER  II. 

Abandonment  and  Neglect  of  Children. 

Section  270.  Omitting  to  provide  child  with  necessaries 106 

271.  Deserting  child 105 

272.  Disposing  of  child  for  street- begging,  mendicant,  or  wan- 

dering business 105 

CHAPTER  III. 
AfiOR'noNs. 
Section  274.  Administering  drugs,  etc.,  with  intent  to  produce  mis- 
carriage     106 

275.  Submitting  to  an  attempt  to  produce  miscarriage 106 

CHAPTER   IV. 

Child  Stealing. 

Section  278.  Definition  and  punishment  of  child  stealing 106 

CHAPTER   V. 

Bigamy,  Incest,  and  the  Crime  against  Nature. 

Section  281 .  Bigamy  defined 107 

282.  Exceptions 108 

283.  Punishment  of  bigamy : 108 

284.  Marrying  a  husband  or  wife  of  another 108 

285.  Incest 108 

286.  Crime  against  nature 109 

287.  Penetration  sufficient  to  complete  the  crime 109 

CHAPTER  VL 
Violating  Sepulture  and  the  Remains  of  the  Dead. 
Sechon  290.  Unlawful  mutilation  or  removal  of  dead  bodies.     Not  to 

apply  to  certain  persons 109 

291.  Unlawful  removal  of  dead  body  from  grave,  for  dissection, 

etc 109 

292.  Who  are  charged  with  the  duty  of  burial 1 10 

29.3.  Punishment  for  omitting  to  bury 110 

294.  Who  are  entitled  to  custody  of  a  body 110 

295.  Arresting  or  attaching  a  dead  body 110 

296.  Defacing  tombs  and  monuments 110 

297.  Unlawful  interments Ill 

CHAPTER  VII. 

Of  Crimes  against  Religion  and  Conscience,  and  Other  Offenses 
against  Good  Morals. 

Section  299.  Barbarous  and  noisy  amusements,  and  theaters    where 

liquors  are  sold,  prohibited  on  Sunday Ill 

300.  Keeping  open  places  of  business  on  Sunday 112 


Digitized  by 


Google 


ANALYSIS.  XVU 

Section  301.  Limitation  on  operation  of  preceding  section 112 

302.  Disturbing  religious  meetings'. 112 

303.  Sale  of  liquors  at  theaters,  and  employing  women  to  sell 

liquors  thereat 112 

304.  Selling  liquors  at  camp  meeting 1 12 

305.  Limitation  of  preceding  section 113 

306.  Procuring  female,  under  seventeen  years  of  age,  to  play 

musical  instruments  in  public.    Female  under  seventeen 

playing  musical  instruments  in  public 113 

307.  Sale  and  use  of  opium 113 

309.  To  prevent  admission  of  minors  to  houses  of  prostitution .  113 

CHAPTER  Vin. 

Indecent  Exposttbe,  Obscene  Exhibitions,  Books  and  Prints,  and 

Bawdy  and  Other  Disordebly  Houses. 

Section  311.  Indecent  exposures,  exhibitions,  and  pictures 114 

312.  Seizure  of  indecent  articles  authorized 115 

313.  Their  character  to  be  summarily  determined . .  .• 116 

314.  Their  destruction 115 

315.  Keeping  or  residing  in  a  house  of  ill-fame 115 

316.  Keeping  disorderly  houses 116 

317.  Writing  or  publishing  notices  of  means  to  procure  abortion 

or  miscarriage 116 

318.  Prevailing  upon  person  to  visit  place  kept  for  gambling  or 

prostitution 116 

CHAPTER   IX. 

Lotteries. 

SicnoN  319.  Lottery  defined 116 

320.  Punishment  for  drawing  lottery 117 

321.  Punishment  for  selling  lottery  tickets ., 117 

322.  Aiding  lotteries 117 

323.  Lottery  offices.     Advertising  lottery  offices 117 

324.  Insuring  lottery  tickets.     Publishing  ofifers  to  insure 117 

325.  Property  oflfered  for  disposal  in  lottery  forfeited 118 

326.  Letting  building  for  lottery  purposes 118 

CHAPTER  X. 

Gaming. 

Section  330.  Gaming  prohibited.    Penalty 118 

331.  Permitting  gambling  in  houses  owned  or  rented 119 

332.  Winning  at  play  by  fraudulent  means 119 

333.  Witnesses  neglecting  or  refusing  to  attend  trial 119 

334.  Witness'  privilege 120 

335.  Duties  of  district  attorneys,  sheriffs,  and  others 120 

336.  Permitting  minors  to  play  at  game  of  chance 120 

CHAPTER    XI. 
Pawnbrokers. 

Section  338.  Pawnbroking  without  license 120 

2* 


Digitized  by 


Google 


XVIU  ANALYSIS. 

Section  339.  Failing  lo  keep  a  register 120 

340.  Charging  unlawful  rate  of  interest 120 

341.  Selling  before  time  of  redemption  has  expired,  or  without 

notice 121 

342.  Refusing  to  disclose  particulars  of  sale 121 

343.  Refusing  to  allow  an  oflScer  with  search  warrant  to  inspect 

register  of  pledged  articles 121 

CHAPTER  Xn. 

Other  Injctries  to  Persons. 

Section  346.  Acts  of  intoxicated  physicians 122 

347.  Willfully  poisoning  food,  medicine,  or  water 122 

348.  Mismanagement  of  steamboats 122 

349.  Mismanagement  of  steam  boilers 122 

350.  Counterfeiting  trade-marks 122 

351.  Selling  goods  which  bear  counterfeit  trade-marks 122 

352.  Definition  of  the  phrase  ** counterfeited  trade-marks,"  etc.  123 
363.   "Trade-mark"  defined 123 

354.  Refilling  casks,  etc.,  bearing  trade-mark 123 

355.  Defacing  marks  upon  wrecked  property  and  destroying 

bilU  of  lading 123 

356.  Defacing  marks  upon  logs,  lumber,  or  wood 123 

357.  Altering  brands ! 123 

358.  Frauds  in  affairs  of  special  partnership 123 

359.  Contracting  or  solemnizing  incestuous  or  forbidden  mar- 

riages   124 

360.  Making  false  return  or  record  of  marriage 124 

361.  Cruel  treatment  of  lunatics,  etc 124 

362.  Refusing  to  issue  or  obey  writ  of  habeas  corpus 124 

363.  Reconfining  persons  discharged  upon  writ  of  habeas  corpus.  124 

364.  Concealing  persons  entitled  to  benefit  of  habeas  corpus  . . .  124 

365.  Innkeepers  and  carriers  refusing  to  receive  guests  and 

passengers 124 

366.  Counterfeiting  quicksilver  stamps 124 

367.  Selling  debased  quicksilver 124 


TITLE    X. 
OF  CRIMES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETY. 

Section  368.  Death  from  explosions,  etc 126 

369.  Death  from  collision  on  railroads 126 

370.  ** Public  nuisances"  defined 126 

371.  Unequal  damage 126 

372.  Maintaining  a  nuisance,  a  misdemeanor 126 

373.  Establishing  or  keeping  pest-houses  within  cities,  towns, 

or  villages 127 

374.  Putting  dead  animals  in  streets,  rivers,  etc 127 

375.  Keeping  gunpowder,  etc.,  unlawfully 127 

376.  Violation  of  quarantine  laws  by  masters  of  vessels 127 


Digitized  by 


Google 


ANALYSIS.  XIX 

Section  377.  Willful  violation  of  health  laws 128 

378.  Neglecting  to  perform  duties  under  health  law 128 

379.  Unlicensed  piloting 128 

380.  Apothecary  omitting  to   label  drugs,  or  labeling  them 

wrongfully,  etc 128 

381.  Putting  extraneous  substances  in  packages  of  goods  usually  ' 

sold  by  weight,  with  intent  to  increase  weight 128 

382.  Adulterating  food,  drugs,  liquors,  etc 129 

383.  Disposing  of  tainted  food,  etc 129 

384.  Setting  woods  on  fire 129 

385.  Obstructing  attempts  to  extinguish  fires 130 

386.  Maintaining  bridge  or  ferry  without  authority 130 

387.  Violating  condition  of  undertaking  to  keep  ferry 130 

388.  Riding  or  driving  faster  than  a  walk  on  toll-bridges 130 

389.  Crossing  toll-bridges,  etc.,  without  paying  toll 130 

390.  Engineer  of  locomotive  engine  omitting  to  ring  bell  when 

crossing  highway 130 

391.  Intoxication  of  engineers,  conductors,  or  drivers  of  loco- 

motives or  cars 130 

392.  Placing  passenger  cars  in  front  of  freight  cars 130 

393.  Violation  of  duty  by  employees  of  railroad  companies 131 

394.  Exposing  person  infected  with  any  contagious  disease  in  a 

public  place 131 

395.  Frauds  practiced  to  affect  the  market  price 131 

396.  Racing  upon  highways 131 

397.  Selling  liquor  to  Indians 131 

398.  Selling  fire-arms  and  ammunition  to  Indians 131 

399.  Death  from  mischievous  animals 131 

400.  Exhibiting  deformities  for  hire 131 

400.  Aiding,  advising,  or  encouraging  suicide 132 

400.  Sale  or  exposure  of  animals  having  glandets 132 

401.  Adulteration  of  candies 132 

401.  Animals  having  glanders,  etc.,  to  be  killed 132 


TITLE    XI. 

OF  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

Sbctiox  403.  Disturbance  of  public  meetings,  other  than  religious  or 

political 133 

404.  "Riot"  defined ' 133 

405.  Riot,  punishment  of 134 

406.  "Rout"  defined 134 

407.  "  Unlawful  assembly"  defined 134 

408.  Punishment  of  rout  and  unlawful  assembly 134 

409.  Remaining  present  at  place  of  riot,  etc.,  after  warning  to 

disperse 134 

410.  Magistrates  neglecting  or  refusing  to  disperse  rioters 134 

411.  'Consequence  of  resisting  process  after  a  county  has  been 

declared  in  a  state  of  insurrection 135 


Digitized  by 


Google 


XX  ANALYSIS. 

Section  412.  Prize  tights 135 

413.  Persons  present  at  prize  fights 135 

414.  Leaving  the  state  to  engage  in  prize  fights 135 

415.  Disturbing  the  peace 135 

416.  Refusing  to  disperse  upon  lawful  command 136 

417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using 

the  same  unlawfully 136 

418.  Forcible  entry  and  detainer 136 

419.  Returning  to  take  possession  of  lands  after  being  removed 

by  legal  proceedings 136 

420.  Repealed 136 


TITLE    XII. 

OF  CRIMES  AGAINST  THE  REVENUE  AND  PROPERTY  OF  THIS 

STATE. 

Section  424.  Embezzlement  and    falsification  of    accounts    by  public 

officers 137 

425.  Officers  neglecting  to  pay  over  public  moneys 138 

426.  *  *  Public  moneys, "  as  used  in  the  preceding  section,  defined.  1 38 

427.  Failure  to  pay  over  fines  and  forfeitures  received,  a  misde- 

meanor     138 

428.  Obstructing  officer  in  collecting  revenue 139 

429.  Refusing  to  give  assessor  list  of  property,  or  giving  false 

name 139 

430.  Making  false  statements,  not  under  oath,  in  reference  to 

taxes 139 

431.  Deli\%ring  receipts  for  poll  taxes,  other  than  prescribed  by 

law,  or  collecting  poll  taxes,  etc.,  without  giving  the 
receipt  prescribed  by  law 139 

432.  Having  blank  receipts  for  licenses,  etc.,  other  than  those 

prescribed  by  law 139 

433.  Repealed...   139 

434.  Refusing  to  give  name  of  persons  in  employment,  etc 139 

435.  Carrying  on  business  without  license 139 

436.  Unlawfully  acting  as  auctioneer 140 

437.  Repealed 140 

438.  Repealed 140 

439.  Effecting  insurance  on  account  of  foreign  companies  that 

have  not  complied  with  the  laws  of  this  state 140 

440.  Officer  charged  with  collection,  etc.,  of  revenue,  refusing 

to  permit  inspection  of  his  books 140 

441.  Board  of  examiners,  controller,  and  treasurer  neglecting 

certain  duties 140 

442.  Having  state  arms,  etc 140 

443.  Selling  state  arms,  etc 140 


Digitized  by 


Google 


ANALYSIS.  XXI 

TITLE    XIII. 

OF  CRIMES  AGAINST  PROPERTY. 

Chapter    I.  Arson 141 

IL  Burglary  and  housebreaking 143 

III.  Having  possession  of  burglarious  instruments  and  deadly 

weapons 145 

IV.  Forgery  and  counterfeiting 146 

V.  Larceny 152 

VI.  Embezzlement 158 

VIL  Extortion .' 161 

Vin.  False  personation  and  cheats 163 

DL  Fraudulently  fitting  out  and  destroying  vessels 166 

X.  Fraudulently  keeping  possession  of  wrecked  property 167 

XL  Fraudulent  destruction  of  property  insured 167 

XII.  False  weights  and  measures 168 

XTTT.  Fraudulent  insolvencies  by  corporations,  and  other  frauds 

in  their  management 169 

XIV.  Fraudulent  issue  of  documents  of  title  to  merchandise. . .  174 
XV.  Malicious  injuries  to  railroad  bridges,  highways,  bridges, 

and  telegraphs 175 

CHAPTER  L 

Arson. 

Section  447.  Arson  defined 141 

448.  "Building"  defined 142 

449.  "Inhabited  building"  defined 142 

450.  "Night-time "defined 142 

451.  "Burning"  defined 142 

452.  Ownership  of  the  building 14.^ 

453.  Degrees  of  arson 143 

454.  Arson  of  the  first  degree.     Arson  of  the  second  degree 143 

455.  Punishment  of  arson 143 

CHAPTER  IL 

Burglary  and  Housebreaking. 

Section  459.  "  Burglary  "  defined 144 

460.  Burglary  of  first  and  second  degrees 145 

461.  Punishment  of  burglary 145 

462.  Repealed 145 

463.  "Night-time"  defined 145 

CHAPTER  III. 
Hating  Pojisession  of  Burglarious  Instruments  and  Deadly  Weapons. 
Section  466.  Having  possession  of  any  instrument  with  intent  to  commit 

burglary 146 

467.  Having  possession  of  deadly  weapons  with  intent  to  com- 
mit an  assault 146 


Digitized  by 


Google 


XXll  ANALYSIS. 

CHAPTER  IV. 
Forgery  and  Coukterfettino. 
Section  470.  Forgery  of  wills,  conveyances,  notes,  bonds,  etc.    Utter- 
ing forged  notes,  bonds,   etc.     Forgery  of  records  and 

official  returns 146 

471.  Making  false  entries  in  records  or  returns 148 

472.  Forgery  of  public  and  corporate  seals 148 

473.  Punishment  of  forgery 149 

474.  Forging  telegraphic  messages 149 

475.  Passing  or  receiving  forged  notes 149 

476.  Making,  passing,  or  uttering  fictitious  bills,  etc 149 

477.  Counterfeiting  coin,  bullion,  etc 150 

478.  Punishment  of  counterfeiting 160 

479.  Possessing  or  receiving  counterfeit  coin,  bullion,  etc. 150 

480.  Making  or  possessing  counterfeit  dies  or  plates 151 

481.  Counterfeiting  or  forging  ticket,  check,  etc.,  of  railroad 

company 151 

482.  Restoring  canceled  ticket,  etc.,  of  railroad  company,  or 

offering  same  in  payment  of  fare 151 

CHAPTER  V. 

Larceny. 

Section  '484.  "Larceny"  defined 152 

485.  Larceny  of  lost  property 164 

486.  Qrand  and  petit  larceny 154 

487.  Grand  larceny  defined 154 

488.  Petit  larceny 154 

489.  Punishment  of  grand  larceny  . . ; 155 

490.  Punishment  of  petit  larceny 155 

491.  Bogs  property 155 

492.  Larceny  of  written  instruments 165 

493.  Value  of  passage  tickets 155 

494.  Written  instruments  completed  but  not  delivered 155 

495.  Severing  and  removingf>art  of  the  realty  declared  larceny  155 

496.  Receiver  of  stolen  property .' . .  156 

497.  Larceny  committed  and  stolen  property  received  out  of 

this  state 157 

498.  Stealing  gas 157 

499.  Stealing  water 157 

500.  Larceny  of  goods  saved  from  fire  in  San  Francisco 157 

501.  Purchasing  or  receiving  in  pledge  junk,  etc,  of  minors, 

misdemeanor 157 

502.  Applies  sections  339,  342,  and  343  to  junk  dealers,  etc 157 

CHAPTER  VI. 
Embezzlement. 

Section  503.  "Embezzlement"  defined 158 

504.  When  officer,  of  state  or  of  any  association,  guilty  of  em- 
bezzlement    159 


Digitized  by 


Google 


ANALYSIS.  XXIU 

Section  505.  When  carrier  or  other  person  having  property  for  trans- 
portation, for  hire,  guilty  of  embezzlement 159 

506.  When  trustee,  banker,  etc.,  guilty  of  embezzlement 159 

507.  When  bailee,  tenant,  or  lodger  guilty  of  embezzlement..  159 

508.  When  clerk,  agent,  or  servant  guilty  of  embezzlement. ...  160 

509.  Distinct  act  of  taking 160 

510.  Evidence  of  debt  undelivered  may  be  subject  of  embezzle- 

ment    160 

511.  Claim  of  title  a  ground  of  defense 160 

512.  Intent  to  restore  the  property  is  no  defense 160 

513.  But  actual  restoration  is  a  ground  for  mitigation  of  punish- 

ment    160 

514.  Punishment  for  embezzlement 160 

CHAPTER  VII. 

Extortion. 

Sbction  518.  **  Extortion*'  defined 161 

519.  What  threats  may  constitute  extortion 162 

520.  Punishment  of  extortion  in  certain  cases 162 

521.  Punishment  of  extortion  committed  under  color  of  ofiScial 

right 162 

522.  Obtaining  signature  by  means  of  threats 162 

523.  Sending  threatening  letters  with  intent  to  extort  money,  etc.  162 

524.  Attempts  to  extort  money  or  property  by  means  of  verbal 

threats 163 

525.  Officers  of  railroad  companies  making  overcharges 163 

CHAPTER  Vni. 

False  Personation  and  Cheats. 

SEcnoN  528.  Marrying  under  false  personation 163 

529.  Falsely  personating  another  in  other  cases 164 

530.  Receiving  property  in  a  false  character 164 

531.  Fraudulent  conveyances 164 

532.  Obtaining  money  by  false  pretenses  and  by  false  reports  of 

wealth,  etc 165 

533.  Selling  hind  twice 165 

534.  Married  person  selling  lands  under  false  representations. . .  166 

535.  Mock  auction 166 

536.  Consignee,  etc.,  making  false  statement 166 

CHAPTER  IX. 

Fraudulently  Ftttino  out  and  Destroying  Vessels. 

SlcnON  539.  Captain  or  other  officer  willfully  destroying  vessel,  etc. . . .  166 

640.  Other  persons  willfully  destroying  vessel,  etc 167 

541.  Making  false  manifest,  etc 167 

CHAPTER  X. 
Fraudulently  Keeping  Possession  op  Wrecked  Property. 

Stcnox  544.  Detaining  wrecked  property  after  salvage  paid 167 

545.  Unlawfully  taking  or  having  possession  of  wrecked  prop- 
erty   167 


Digitized  by 


Google 


XXIV  ANALYSIS. 

CHAPTER  XI. 
Frafddlent  Destruction  of  Property  Insured. 

Section  548.  Burning  or  destroying  property  insured 167 

549.  Presenting  false  proofs  in  support  of  a  claim  upon  policy 

of  insurance 168 

CHAPTER  Xn. 
False  Weights  and  Measures. 
Section  552.  *' False  weight"  and  **  measure"  defined 168 

553.  Using  false  weights  or  measures 169 

554.  Stamping  false  weight,  measure,  or  tare  on  casks  or  pack- 

ages    169 

555.  Measure  to  be  given 169 

CHAPTER  XIIL 

Fraudulent  Insolvencies   by   Corporations,    and  Other   Frauds   in 
THEIR  Management. 

Section  557.  Frauds  in  subscriptions  for  stock  of  corporations 169 

558.  Frauds  in  procuring  organization  of   corporation,   or  in- 

creasing its  capital 170 

559.  Unauthorized  use  of  names  in  prospectus,  etc 170 

560.  Misconduct  of  directors  of  stock  corporations 170 

561.  Savings-bank  officer  overdrawing  his  account 171 

562.  Receiving  deposits  in  insolvent  banks 171 

563.  Frauds  in  keeping  accounts  in  books  of  corporations 171 

564.  Officer  of  corporation  publishing  false  reports  of  its  condi- 

tion   172 

565.  Officer  of  corporation  to  permit  an  inspection  of  its  books.  172 

566.  Officer  of  railroad  company  contracting  debt  in  its  behalf 

exceeding  its  available  means 172 

567.  Debt  contracted  in  violation  of  last  section  not  invalid... .   173 

568.  Director  of  a  corporation  presumed  to  have  knowledge  of 

its  aflfairs 173 

569.  Director  present  at  meeting,  when  presumed  to  have  as- 

sented to  proceedings 173 

570.  Director  absent  from  meeting,  when  presumed  to  have 

assented  to  proceedings 173 

571.  Foreign  corporations 173 

572.  "Director"  defined 173 

CHAPTER  XIV. 

Fraudulent  Issue  op  Documents  of  Title  to  Merchandise. 
Section  577.  Issuing  fictitious  bills  of  lading,  etc 174 

578.  Issuing  fictitious  warehouse  receipts 174 

579.  Erroneous  bills  of  lading  or  receipts  issued  in  good  faith 

excepted 174 

580.  Duplicate  receipts  must  be  marked  **  duplicate" 175 


Digitized  by 


Google 


ANALYSIS,  XXV 

Section  581.  Selling,  hypothecating,  or  pledging  property  received  for 

transportation  or  storage 175 

582.  Repealed 175 

583.  Property  demanded  by  process  of  law 175 

CHAPTER  XV. 

Malicious  Injuries  to  Railroad  Bridges,   Highways,    Bridges,   and 

Telegraphs. 

Section  587.  Injuries  to  railroads  and  railroad  bridges 175 

588.  Injuries  to  highways,  private  ways,  and  bridges 176 

589.  Injuries  to  toll-houses  and  gates 176 

590.  Injuries  to  milestones  and  guide-boards  . . .  ■. 176 

591.  Injuring  telegraph  lines 176 

592.  Taking  water  from,  or  obstructing  ditches,  etc 176 


TITLE    XIV. 

MALICIOUS  MISCHIEF. 

Section  594.  Malicious  mischief  in  general,  defined 177 

595.  Specifications  in  following  sections  not  restrictive  of  last 

section 178 

596.  Poisoning  cattle 178 

597.  Killing,  maiming,  or  torturing  animals 178 

598.  Killing,  etc.,  birds  in  cemeteries 178 

599.  Repealed 178 

(500.  Burning  buildings  and  other  property  not  the  subject  of 

arson 178 

601.  Using   gunpowder,   etc.,   in  destroying  or  injuring  any 

building 179 

602.  Malicious  injuries  to  freehold 179 

603.  Limitation  upon  the  operations  of  the  preceding  section. . .  180 

604.  Injuries  to  standing  crops,  etc 181 

605.  Removing,  defacing,  or  altering  landmarks 181 

606.  Destroying  or  injuring  jails 181 

607.  Destroying    or    injuring  bridges,   dams,    levees,    water 

dams,  etc 181 

608.  Burning  or  injuring  rafts.     Setting  adrift  vessels 182 

609.  Removing  buoys  and  beacons 183 

610.  Masking  or  removing  signal  lights,  or  exhibiting  false 

lights 183 

611.  Obstructing  navigable  streams 183 

612.  Depositing  sand,  dust,  etc.,  in  Humboldt  bay 183 

613.  Throwing  overboard  ballast,  or  otherwise  obstructing  the 

navigation  of  any  harbor,  etc 183 

614.  Mooring  vessels  to  buoys 183 

615.  Injuries  to  signals,  monuments,  etc.,  erected  in  United 

States  coast  survey 184 


Digitized  by 


Google 


XXVI  ANALYSIS. 

Section  616.  Destroying  or  tearing  down  notices,  etc.,  before  expiration 

of  time  for  which  they  were  to  remain  set  up 184 

617.  Injuring  or  destroying  written  instrument 184 

618.  Opening  or  publishing  sealed  letters 184 

619.  Disclosing  contents  of  telegraphic  message 184 

6*20.  Altering  telegraphic  messages 185 

621 .  Opening  sealed  envelopes  containing  telegraphic  dispatches.  185 

622.  Injuring  works  of  art  or  improvements  in  any  city,  town, 

or  village , 185 

623.  Destroying  works  of  literature,  etc.,  in  public  libraries. ..  185 

624.  Breaking  or  obstructing  gas  or  water  pipes,  etc 185 

625.  Drawing  water  from  works  after  they  have  been  closed .. .  185 


TITLE  XV. 

MISCELLANEOUS  CRIMES. 

Chapter    L  Violation  of  the  laws  for  the  preservation  of  game  and 

fish 186 

IL  Of  other  and  miscellaneous  offenses 191 

CHAPTER    L 

Violation  of  the  Laws  for  the  Preservation  of  Game  and  Fish. 

Section  626.  Destruction  of  grouse,  duck,  etc.,  when  prohibited 186 

627.  Same 187 

628.  Destruction  of  elk,  etc.,  when  prohibited 187 

629.  Having  game  in  possession  during  the  time  that  killing 

thereof  is  prohibited 188 

630.  Use  of  phosphorus  on  land  in  certain  counties  prohibited. .  188 

631.  Taking  trout,  when  prohibited 188 

632.  Same 188 

633.  Taking  trout  by  nets,  etc.,  prohibited 189 

634.  Taking  salmon,  when  prohibited 189 

635.  Use  of  poisonous  or  explosive  substances  in  fishing  pro- 

hibited    189 

636.  California  Indians  exempted  from  certain  penalties 189 

637.  Fish- ways  and  ladders,  penalties  for  not  keeping 191 

CHAPTER  II. 
Of  Other  and  Miscellaneous  Offenses. 
Section  638.  Neglect  or  postponement  out  of  regular  order  of  tele- 
graphic messages.     Limitations 192 

639.  Agent,  operator,   or  employee  using   information    from 

messages 192 

640.  Clandestinely    learning    the    contents    of    a   telegraphic 

message 192 

641.  Bribing  telegraphic  operator 192 

642.  Collecting  tolls,  etc.,  at  San  Francisco,  without  authority 

of  harbor  commissioners 193 


Digitized  by 


Google 


ANALYSIS.  XXVU 

Section  643.  Violations  of  the  provisions  of  the  chapter  relating   to 

police  regulations  of  San  Francisco  harbor 193 

644.  Enticing  seamen  to  desert 193 

645.  Harboring  deserting  seamen 193 

646.  Aiding  apprentices  to  run  away  or  harboring  them 193 

647.  Vagrants 193 

648.  Issuing  or  circulating  paper  money 193 

649.  Officers  of  fire  department  issuing  false  certificates  of  ex- 

emption   194 

650.  Sending  letters  threatening  to  expose  another 194 

651.  Requiring  wards  or  apprentices  to  work  more  than  eight 

hours 194 

652.  Officer  or  member  of  national  guard  failing  to  attend  parade, 

obey  orders,  or  discharge  duty 194 

653.  Member  of  national  guard  failing  to  attend  parade,  etc., 

when  notified 194 

654.  Insulting  school  teachers 195 


TITLE   XVI. 

GENERAL  PROVISIONS. 

Section  654.  Acts  made  punishable  by  different  provisions  of  this  code. .  195 

655.  Acts  punishable  under  foreign  law. 196 

656.  Foreign  conviction  or  acquittal 196 

657.  Contempts,  how  punishable 196 

658.  Mitigation  of  punishment  in  certain  cases 196 

659.  Aiding  in  misdemeanor. 196 

660.  Sending  letters,  when  deemed  complete 196 

661.  Removal  from  office  for  violation  or  neglect  of  official  duty 

by  public  officers 197 

662.  Omission  to  perform  duty,  when  punishable 197 

663.  Attempts  to  commit  crimes,  when  punishable 197 

664.  Attempts  to  commit  crimes,  how  punishable 197 

665.  Restrictions  upon  the  preceding  sections 197 

666.  Second  offense,  how  pimished  after  conviction  of  former 

offense '. 198 

667.  Second  offenses,  how  punished  after  conviction  of  attempt 

to  commit  a  state-prison  offense 198 

668.  Foreign  conviction  for  former  offense 199 

669.  Second  term  of  imprisonment,  when  to  commence 199 

670.  When  term  of  imprisonment  commences,  etc 199 

671.  Imprisonment  for  life. 199 

672.  Fine  may  be  added  to  imprisonment 200 

673.  Civil  rights  of  convict  suspended 200 

674.  Civil  death 200 

675.  Limitations  on  two  preceding  sections 200 

676.  Person  of  convict  protected 200 

677.  Forfeitures 200 

678.  Valuation  of  property  to  be  estimated  in  gold  coin 200 

/Google 


Digitized  by  ^ 


XIVIU  A2IALISIS. 


PART  II. 
OF  CBTMTNAIi  PROCEDURE. 

PRELIMINARY  PROVISIONS. 

Section  681.  No  person  ponishable  but  on  legal  conviction ., 201 

682.  Public  offenses,  how  prosecuted 201 

683.  Criminal  action  defined 202 

684.  Parties  to  a  criminal  action 202 

685.  The  party  prosecuted  known  as  defendant 202 

686.  Rights  of  defendant  in  a  criminal  action 202 

687.  Second  prosecution  for  the  same  offiense  prohibited 203 

688.  No  person  to  be  a  witness  against  himself  in  a  criminal 

action,  or  to  be  unnecessarily  restrained 204 

689.  No  person  to  be  convicted  but  upon  verdict  or  judgment. .  204 


TITLE  I. 

OF  THE  PREVENTION  OF  PUBLIC  OFFENSES. 

Chapteb    I.  Of  lawful  resistance 205 

n.  Of  the  intervention  of  the  officers  of  justice 207 

III.  Security  to  keep  the  i>eace 208 

IV.  Police  in  cities  and  towns,  and  their  attendance  at  exjiosed 

phices 210 

V.  Suppression  of  riots 210 

CHAPTER   I. 

Op  Lawful  Resistaj«cb. 

Section  692.  Lawful  resistance,  by  whom  made 206 

693.  By  the  party,  in  what  cases,  and  to  what  extent 206 

694.  By  other  parties,  in  what  cases 207 

CHAPTER  n. 
Of  the  Inter vEjmox  of  the  Officers  of  Justice. 

Section  697.  Intervention  of  officers,  in  what  cases 207 

698.  Persons  acting  in  their  aid  justified 208 

CHAPTER   III. 

Security  to  Keep  the  Peace. 

Section  701.  Information  of  threatened  offense 208 

702.  Examination  of  complainant  and  witnesses 208 

703.  Warrant  of  arrest 208 

704.  Proceedings  on  charges  being  controverted 209 

705.  Person  complained  of,  when  to  be  discharged 209 


Digitized  by 


Google 


ANALYSIS.  XXIX 

Section  706.  Security  to  keep  the  peace,  when  required ■ 209 

707.  Effect  of  giving  or  refusing  to  give  security 209 

708.  Person  committed  for  not  giving  security,  how  discharged.  209 

709.  Undertaking  to  be  filed  in  clerk's  office 209 

710.  Security,    when  requirecf  for  assault  committed  in  the 

presence  of  a  court  or  magistrate 209 

711.  Undertaking,  when  broken 209 

712.  Undertaking,  when  and  how  to  be  prosecuted 209 

713.  Evidence  of  breach 210 

714.  Security  for  the  peace  not  required,  except  in  accordance 

with  this  chapter 210 

CHAPTER  IV. 
PoucE  m  Cities  and  Towns,  and  their  Attendance  at  Exposed  Places. 

Section  719.  Organization  and  regulation  of  the  police 210 

720.  Force  to  preserve  the  peace  at  public  meetings,  when  and 

how  ordered 210 

CHAPTER   V. 
Suppression  of  Riots. 
Section  723.  Power  of  sheriff  or  other  officer  in  overcoming  resist- 
ance to  process 210 

724.  The  officer  to  certify  to  court  the  name  of  the  resisters,  etc.  211 

725.  When  governor  to  order  out  a  military  force  to  aid  in 

executing  process , 211 

726.  Magistrates  and  officers  to  command  rioters  to  disperse. . .  211 

727.  To  arrest  rioters  if  they  do  not  disperse 211 

728.  Officers  who  may  order  out  the  military 211 

729.  Commanding  officer  and  troops  to  obey  the  order 211 

730.  Armed  force  to  obey  orders  of  whom 212 

731.  Conduct  of  the  troops 212 

732.  Governor  may  in  certain  cases  declare  a  county  in  a  state 

of  insurrection 213 

733.  May  revoke  the  proclamation 213 


TITLE    n. 

OF  JUDICIAL  PROCEEDINGS  FOR   THE    REMOVAL  OF  PUBLIC 
OFFICERS  BY  IMPEACHMENT  OR  OTHERWISE. 

Chapter  L  Of  impeachments 213 

n.  Of  the  removal  of  civil  officers  otherwise  than  by  impeach- 
ment    217 

CHAPTER   I. 

Of  Impeachments. 

Section  737.  Officers  liable  to  impeachment 214 

738.  Articles,  how  prepared.    Trial  by  senate 214 

739.  Articles  of  impeachment 214 


Digitized  by 


Google 


XXX  ANALYSIS. 

Section  740.  Time  of  hearing.     Service  on  defendant 215 

741 .  Service,  how  made 215 

742.  Proceedings  on  failure  to  appear 215 

743.  Defendant,  after  appearance,  may  answer  or  demur 215 

744.  If  demurrer  is  overruled  defendant  must  answer 215 

745.  Senate  to  be  sworn 215 

746.  Two  thirds  necessary  to  a  conviction 216 

747.  Judgment  on  conviction,  how  pronounced 216 

748.  The  same 216 

749.  Nature  of  the  judgment 216 

750.  Effect  of  judgment  of  suspension 216 

751.  Officer,    when   impeached,    disqualified   until    acquitted. 

Governor  to  temporarily  fill  vacancy 216 

752.  Presiding  officer  when  lieutenant-governor  is  impeached . .  216 

753.  Impeachment  not  a  bar  to  indictment 216 

CHAPTER  n. 
Of  the  Removal  of  Civil  Officers  otherwise  than  by  Impeachment. 
Section  758.  Accusation  to  be  presented  by  the  grand  jury 217 

759.  Form  of  accusation 217 

760.  To  be  transmitted  to  the  district  attorney,  and  copy  sensed 

on  the  defendant 217 

761.  Proceedings  if  defendant  does  not  appear 218 

762.  Defendant  may  object  to  or  deny  the  accusation 218 

763.  Form  of  objection 218 

764.  Manner  of  denial 218 

765.  If  objections  overruled,  defendant  must  answer 218 

766.  Proceedings  upon  plea  of  guilty,  refusal  to  answer,  or  denial  218 

767.  Trial  by  jury 218 

768.  State  and  defendant  entitled  to  process  for  witnesses 218 

769.  Judgment  upon  conviction,  and  its  form 21^ 

770.  Appeal,  how  taken.     Pending  appeal,  defendant  to  be  sus- 

pended and  vacancy  filled 218 

771.  Proceedings  for  the  removal  of  a  district  attorney 219 

772.  Removal  of  public  officers  by  summary  proceedings  before 
superior  courts 219 


TITLE  III. 

OF  THE  PROCEEDINGS  IN  CRIMINAL  ACTIONS  PROSECUTED  BY 
INDICTMENT  [OR  INFORMATION],  TO  THE  COMMITMENT, 
INCLUSIVE. 

Chapter    I.  Of  the  local  jurisdiction  of  public  offenses 220 

II.  Of  the  time  of  commencing  criminal  actions 227 

III.  The  information  [complaint] 228 

IV^.  The  warrant  of  arrest 230 

V.  Arrest,  by  whom,  and  how  made 234 

VI.  Retaking  after  an  escape  or  rescue -, 240 

VII.  Examination  of  the  case  and  discharge  of  defendant,  or 

holding  him  to  answer 241 


Digitized  by 


Google 


ANALYSIS.         ^  XXXI 

CHAPTER  I. 

Of  the  Local  Jurisdiction  of  Public  Offenses. 

Section  777.  Jurisdiction  of  ofiFenses  committed  in  this  state 221 

778.  When  the  offense  is  commenced  without,  but  consummated 

within  this  state 222 

779.  When  an  inhabitant  of  this  state  is  concerned  in  a  duel  out 

of  the  same,  and  a  party  wounded  dies  therein 223 

780.  When  an  inhabitant  leaves  the  state  to  evade  the  statute 

against  dueling  or  challenges  to  fight 223 

781.  When  an  offense  is  committed  partly  in  one  county  and 

partly  in  another 223 

782.  W^hen  committed  on  the  boundary,  etc.,  of  two  or  more 

counties 223 

783.  Jurisdiction  of  an  offense  on  board  a  vessel 223 

784.  Of  indictment  for  kidnaping,  enticing  away  a  child,  or 

abduction 224 

785.  Jurisdiction  of  an  indictment  for  bigamy  or  incest 224 

786.  When  proi)erty  is  feloniously  taken  in  one  county  and 

brought  into  another 224 

787.  Jurisdiction  of  indictment  for  escaping  from  prison 225 

788.  Jurisdiction  of  an  indictment  for  treason,  when  the  overt 

act  is  committed  out  of  the  state 225 

789.  Jurisdiction  of  an  indictment  for  stealing,  etc.,  property 

out  of  this  state  and  bringing  it  therein 225 

790.  Jurisdiction  of  an  indictment  for  murder,  etc. ,  where  the 

injury  was  inflicted  in  one  county,  and  the  party  dies  out  - 
of  that  county 226 

791.  Of  an  indictment  against  an  accessory. 226 

792.  Jurisdiction  in  cases  of  principals  who  are  not  present,  etc., 

at  commission  of  the  principal  off'ense 226 

793.  Conviction  or  acquittal  in  another  state  a  bar,  when  the 

jurisdiction  is  concurrent 226 

794.  Conviction  or  acquittal  in  another  county  a  bar,  where  the 

jurisdiction  is  concurrent 227 

795.  Jurisdiction  on  violation  of  law  relating  to  prize  fights 227 

CHAPTER  II. 

Of  the  Time  of  Commencing  Criminal  Actions. 

Section  799.  Prosecution  for  murder  may  be  commenced  at  any  time . . .  227 

800.  Limitation  of  three  years  in  all  other  felonies 227 

801.  Limitation  of  one  year  in  misdemeanors 227 

802.  Exception  when  defendant  is  out  of  the  state 227 

803.  Indictment  found,  when  presented  and  filed 228 

CHAPTER  III. 

The  Information  [Complaint]. 

Section  806.  Information  defined 228 

807.  Magistrate  defined 228 

808.  Who  are  magistrates 228 

809.  Filing  information  after  examination  and  commitment ....  228 


Digitized  by 


Google 


XXXll  ANALYSIS. 

CHAPTER  IV. 
The  Warrant  of  Arrest. 
Section  811.  Examination  of  the  prosecutor  and  his  witnesses  npon  the 

information 230 

812.  Depositions,  what  to  contain 231 

813.  When  warrant  may  issue 231 

814.  Form  of  warrant 231 

815.  Name  or  description  of  the  defendant  in  the  warrant,  and 

statement  of  the  offense 231 

816.  Warrant  to  be  directed  to  and  executed  by  peace  officer. .  231 

817.  Who  are  peace  officers 231 

818.  To  what  peace  officers  warrants  are  to  be  directed. 231 

819.  Same;  and  when  and  how  executed  in  another  county 232 

820.  Indorsement  on  the  warrant,  for  service  in  another  county, 

how  and  upon  what  proof  to  bo  made 232 

821.  Defendant  to  be  taken  before  the  magistrate  issuing  the 

warrant,  etc 232 

822.  Defendant  arrested  for  misdemeanor  in  another  county,  to 

be  admitted  to  bail 232 

823.  Proceedings  on  taking  bail  from  the  defendant  in  such 

cases 232 

824.  When  bail  is  not  given.     When  magistrate  who  issued 

warrant  can  not  act 233 

825.  No  delay  in  taking  defendant  before  migistrate 233 

826.  Proceedings  where  defendant  is  taken  before  another  magis- 

trate    233 

827.  Proceedings  for  offenses  triable  in  another  county 233 

828.  Duty  of  officer 233 

829.  Admission  to  bail 234 

CHAPTER  V. 

Arrest,  by  Whom  and  How  Made. 

Section  834.  Arrest  defined.     By  whom  made 234 

835.  How  an  arrest  is  made  and  what  restraint  allowed 235 

836.  Arrests  by  peace  officers 236 

837.  Arrests  by  private  persons 237 

838.  Magistrates  may  order  arrest 237 

839.  Persons  making  arrest  may  summon  assistance 238 

840.  When  the  arrest  may  be  made 238 

841.  Arrest,  how  made 238 

842.  Warrant  must  be  shown,  when 239 

843.  What  force  may  be  used 239 

844.  Doors  and  windows  may  be  broken,  when 239 

845.  Same 239 

846.  Weapons  may  be  taken  from  persons  arrested 239 

847.  Duty  of  a  private  person  who  has  made  an  arrest 240 

848.  Duty  of  officer  arresting  with  warrant 240 


Digitized  by 


Google 


ANALYSIS.  XXXIU 

Section  849.  Person  arrested  without  a  warrant  to  be  taken  before  a 

magistrate.     Information  to  be  filed 240 

850.  Arrest  by  telegraph 240 

851.  Same 240 

CHAPTER  VI. 
Retaking  afteb  an  Escape  or  Rescue. 

Section  854.  May  be  at  any  time  or  in  any  place  in  the  state 240 

855.  May  break  open  door  or  window  if  admittance  refused. . .  241 

CHAPTER  Vn. 

Examination  op  the  Case,  and  DiacHAROB  of  the  Defendant,  or  Hold- 
ing HIM  to  Answer, 

SEcnoN  858.  Magistrate  to  inform  the  defendant  of  the  charge,  and  his 

right  to  counsel 241 

859.  Time  to  send  and  sending  for  counsel 242 

860.  Examination,  when  to  proceed 242 

861.  When  to  be  completed.     Postponement 242 

862.  On  postponement,   defendant    to  be  committed  or  dis- 

charged on  bail 242 

863.  Form  of  commitment 242 

864.  Depositions  to  be  read  on  examination,  and  subpoenas  is- 

sued    242 

865.  Examination  of  witnesses  to  be  in  presence  of  defendant, 

and  his  right  to  cross-examine 243 

866.  Examination  of  defendant's  witnesses 243 

867.  Exclusion  and  separation  of  witnesses .  *. 243 

868.  Who  may  be  present  at  the  examination 243 

869.  Testimony,  how  taken  and  authenticated 243 

870.  Deposition,  by  whom  and  how  kept 245 

871.  Defendant,  when  and  how  discharged 245 

872.  When  and  how  to  be  committed 245 

873.  Order  for  commitment 245 

874.  Repealed 246 

875.  Order  for  bail  on  commitment 246 

876.  Commitment,  how  made  and  to  whom  delivered 246 

877.  Form  of  commitment 246 

878.  Undertaking  of  witnesses  to  appear,  when  and  how  taken .  246 

879.  Security  for  the  appearance  of  witnesses,  when  and  how 

required 246 

880.  Infants  and  married  women  may  be  required    to  give 

security 247 

881.  Witnesses  to  be  committed  on  refusal  to  give  security  for 

their  appearance 247 

882.  Witness  unable  to  give  security  may  be  conditionally  ex- 

amined.    Not  applicable  to  accomplice 247 

883.  Magistrate  to  return  depositions,  etc.,  to  the  court 247 

3» 


Digitized  by 


Google 


XXXIV  ANALYSIS. 

TITLE    IV. 

OF  PROCEEDINGS  AFTER  COMMITMENT  AND  BEFORE  INDICT- 
MENT. 

Chapter    I.  Preliminary  provisions 248 

n.  Formation  of  the  grand  jury 248 

III.  Powers  and  duties  of  a  grand  jury 253 

IV.  Presentment  and  proceedings  thereon 258 

CHAPTER  I. 

Preliminary  Provisions. 

Section  888.  What  prosecutions  must  be  by  indictment  or  information    248 

889.  What  by  accusation  or  information 248 

890.  Indictments,  informations,  and  accusations,  in  what  court 

found 248 

CHAPTER  n. 

Formation  of  the  Grand  Jury. 

Section  894.  Who  may  challenge  the  panel  or  an  individual  juror 249 

895.  Cause  of  challenge  to  a  panel 249 

896.  Cause  of  challenge  to  an  individual  grand  juror 250 

897.  Manner  of  taking  and  trying  challenges 250 

898.  Decision  upon  challenges 250 

899.  Effect  of  allowing  a  challenge  to  a  panel 250 

900.  Effect  of  allowing  challenge  to  an  individual  juror 251 

901.  Objections  can  only  be  taken  by  challenge 251 

902.  Appointment  of  a  foreman 251 

903.  Oath  of  foreman 251 

904.  Oath  of  other  grand  jurors 252 

905.  Charge  of  the  court 252 

906.  Retirement  of  the  grand  jury.     Discharge  of 252 

907.  Special  grand  jury 252 

908.  Order  for  special  grand  jury 252 

909.  Order,  how  executed 252 

910.  Special  grand  jury,  how  formed 252 

CHAPTER  m. 

Powers  and  Duties  of  a  Grand  Jury. 

Section  915.  Powers  of  grand  jury 253 

916.  Presentment  defined 254 

917.  Indictment  defined 254 

918.  Foreman  may  administer  oaths 254 

919.  Evidence  receivable  before  the  grand  jury 254 

920.  Grand  jury  not  bound  to  hear  evidence  for  the  defendant, 

but  may  order  explanatory  evidence,  etc 255 

921.  Degree  of  evidence  to  warrant  indictment 255 

922.  Grand  jurors  must  declare  their  knowledge  as  to  commis- 

sion of  public  offense 255 


Digitized  by 


Google 


ANALT8I8.  XXXY 

Sbctios  923.  Must  inquire  into  cases  of  persons  imprisoned,  etc 255 

924.  Entitled  to  access  to  public  prison,  etc 256 

925.  When  and  from  whom  they  may  ask  advice,  and  who  may 

be  present  daring  their  sessions 256 

926.  Secrets  of  grand  jury  to  be  kept,  except,  etc. 257 

927.  Grand  juror  not  to  be  questioned  for  his  conduct,  except, 

etc 257 

92S.  Must  examine  books  of  county  officers 258 

CHAPTER    IV. 
Presxntmsnt  and  Procsedlvos  thsrbox. 
Sectiok  931.  Presentment  must  be  by  twelve  grand  jurors,  etc 258 

932.  Must  be  presented  to  the  court  and  filed .^  258 

933.  If  the  facts  stated  in  the  presentment  constitute  a  public 

offense,  the  court  must  direct  a  bench  warrant 258 

934.  Bench  warrant,  by  whom  and  how  issued 258 

935.  Form  of  bench  warrant 258 

936.  Bench  warrant,  how  served 259 

937.  Proceedings  of  magistrate  on  defendant  being  brought  be- 

fore him 259 


TITLE    V. 
OF  THE  DTDICTMENT. 

Chapter    L  Finding  and  presentment  of  the  indictment 259 

n.  Rules  of  pleading  and  form  of  the  indictment 262 

CHAPTER  I. 
FiXDiNo  AND  Presentment  of  the  Indictment. 
Section  940.  Indictment  must  be  found  by  twelve  jurors,  indorsed,  etc.  259 

941.  If  not  found,  depositions,  etc.,  must  be  returned  to  court, 

etc 261 

942.  Effect  of  dismissal 261 

943.  Names  of  witnesses  inserted  at  foot  of  indictment 261 

944  Indictment,  how  presented  and  filed 261 

945.  Woceedings  when  defendant  is  not  in  custody 262 

CHAPTER  n. 
Rules  ov  Pleading  and  Form  of  the  Indictment  [or  Information]. 

Sechon  94S,  Form  of  and  rules  of  pleading 263 

M9.  First  pleading  by  the  people  is  indictment  or  information .  263 

950.  Indictment  or  information,  what  to  contain 263 

951.  Form  of 264 

952.  Must  be  direct  and  certain 264 

953.  When  defendant  is  indicted  by  fictitious  name,  etc 265 

954.  The  indictment  or  information  must  charge  but  one  offense 

and  in  one  form,  except  where  it  may  be  committed  by 
different  means 265 


'Digitized  by  Google 


XXXVl  ANALYSIS. 

Section  955.  Statement  as  to  time  when  offense  was  committed 266 

956.  Statement  as  to  person  injured  or  intended  to  be 266 

957.  Construction  of  words  used  in  an  indictment  or  informa- 

tion   267 

958.  Words  used  in  a  statute  need  not  be  strictly  pursued 267 

959.  Indictment  or  information,  when  sufficient 267 

960.  Not  insufficient  for  defect  of  form  not  tending  to  prejudice 

defendant 272 

961.  Presumptions  of  law,  etc.,  need  not  be  stated 273 

962.  Judgments,  etc.,  how  pleaded 273 

963.  Private  statutes,  how  pleaded 273 

964.  Pleading  in  indictment  or  information  for  libel 273 

965.  Pleading  in  indictment  or  information  for  forgery,  where 

instrument  has  been  destroyed  or  withheld  by  defend- 
ant   273 

966.  Pleading  in  an  indictment  or  information  for  perjury  or 

subornation  of  perjury 273 

967.  Pleading  in  indictment  or  information  for  larceny  or  em- 

bezzlement    274 

968.  Pleading  in  an  indictment  or  information  for  selling,  ex- 

hibiting, etc.,  lewd  and  obscene  books,  etc 274 

969.  Repealed 274 

970.  Indictment  or  information  against  several,  one  or  more 

may  be  acquitted 274 

971.  Distinction  between  accessory  before  the  fact  and  princi- 

pal abrogated.     Principals,  how  indicted,  etc 274 

972.  Accessory  may  be  indicted  and  tried,  though  principal  has 

not  been 275 


TITLE  VI. 

OF  PLEADINGS  AND  PROCEEDINGS  AFTER  INDICTMENT  [OR 
INFORMATION]  AND  BEFORE  THE  COMMENCEMENT  OF  THE 
TRLAL. 

Chapter    I.  Of  the  arraignment  of  the  defendant 275 

IL  Setting  aside  the  indictment  [or  information] 280 

III.  Demurrer 282 

IV.  Plea 285 

V.  Prosecution  of  judges  of  the  superior  courts 289 

VI.  Removal  of  the  action  before  trial 290 

VII.  The  mode  of  trial 292 

VIII.  Formation  of  the  trial  jury  and  the  calendar  of  issues  for 

trial 293 

IX.  Postponement  of  the  trial 294 

CHAPTER  I. 
Of  the  Arraignment  of  the  DEFEmoANT. 
Section  976.  Defendant  must  be  arraigned  in  the  court  where  the  in- 
dictment was  found  or  sent 276 


Digitized  by 


Google 


ANALYSIS.  XXXTll 

SiCTiox  977.  Defendant,  wh^n  to  be  present  at  arraignment. 276 

978.  If  in  custody,  to  be  brought  before  court 276 

979.  If  discharged  on  bail,  bench  warrant  to  issue 276 

980.  Bench  warrant,  by  whom  and  how  issued 277 

981.  Form  of  bench  warrant 277 

982.  Directions  in  the  bench  warrant,  if  the  offense  is  bailable. 

Order  for  bail  to  be  indorsed 277 

983.  Bench  warrant,  how  served 278 

984.  Proceeding  on  giving  bail  in  another  county 278 

985.  Ordering  defendant  into  custody  or  increasing  bail  when 

indictment  is  for  felony 278 

986.  Defendant,  if  present  when  order  made,  to  be  committed; 

if  not,  bench  warrant  to  issue 278 

987.  Defendant,  on  arraignment,  to  be  informed  of  his  right  to 

counseL     When  court  to  assign  counsel 278 

988.  Arraignment,  how  made 278 

989.  Proceedings  on  arraignment,  when  defendant  is  not  in- 

dicted by  his  true  name 279 

990.  Time  allowed,  and  how  defendant  may  answer  on  arraign- 

ment    279 

CHAPTER  n. 
Sbttino  Asidi  the  Indictment  [or  Information.] 
Section  995.  Indictment  [or  information],  when  set  aside  on  motion  . . .  280 

996.  Defendant  waives  objections,  unless  he  makes  the  motion    281 

997.  Motion,  when  heard.     If  denied  or  granted,  what  proceed- 

ings are  to  be  had 282 

998.  Elffect  of  order  for  submission 282 

999.  Order  no  bar  to  another  prosecution 282 

CHAPTER  IIL 
Dbmcrrer. 

SwnoN  1002.  Pleading  on  part  of  defendant 283 

1003.  t)emurrer  or  plea,  when  put  in 283 

1004.  Grounds  of  demurrer 283 

1005.  Demurrer,  how  put  in,  and  its  form 284 

1006.  When  heard 284 

1007.  Judgment  on  demurrer 284 

1008.  If  allowed,  bar  to  another  prosecution,  when 284 

1009.  If  resubmission  not  ordered,  defendant  discharged,  etc. . .  285 

1010.  Proceedings,  if  submission  ordered 285 

101 1.  Proceedings,  if  demurrer  is  disallowed 285 

1012.  When  objections,  forming  ground  of  demurrer,  must  or 

may  be  taken 285 

CHAPTER  IV. 

Plea. 

SzenoN  1016.  The  different  kinds  of  pleas 286 

1617.  Plea,  how  put  in,  and  its  form 287 

Digitized  by  VjOOQIC 


ZXXVIU  ANALYSIS. 

SEcmoN  1018.  Plea  of  guilty,  how  put  in,  and  when  it  may  be  with- 
drawn   287 

1019.  What  plea  of  not  guilty  puts  in  issue 288 

1020.  What  may  be  given  in  evidence  under  plea  of  not  guilty .  288 

1021.  What  is  not  a  former  acquittal. 288 

1022.  What  is  a  former  acquittal 289 

1023.  Conviction  or  acquittal  on  an  indictment  for  a  higher 

offense,  effect  of 289 

■  1024.  Defendant  refusing  to  answer,  plea  of  not  guilty  to  be 

entered 289 

1026.  Repealed 289 

CHAPTER  V. 

Prosecution  op  Judges  of  the  Superiob  Courts. 

Section  1028.  Repealed 289 

1029.  Prosecution  of  judges  of  the  superior  courts 289 

1030.  Repealed 290 

CHAPTER  VI. 

Removal  of  the  Action  before  Trial. 

Section  1033.  When  action  may  be  removed 290 

1034.  Application  for  removal,  how  made 290 

1035.  Application,  when  granted 291 

1036.  Order  of  removal 291 

1037.  Proceedings  on  removal,  if  defendant  is  in  custody 291 

1038.  Authority  of  court  to  which  action  is  removed.     When 

original  papers  must  be  transmitted 292 

CHAPTER  VIL 

The  Mode  of  Trial. 

SEcnoN  1041.  Issue  of  fact  defined .^ 292 

1042.  How  tried .* 292 

1043.  When  presence  of  defendant  is  necessary  on  the  trial. . . .  293 

CHAPTER  Vm. 
Formation  of  the  Trial  Jury  and  the  Calendar  of  Issues  for  Trial. 
Section  1046.  Formation  of  trial  jury 293 

1047.  Clerk  to  prepare  a  calendar 293 

1048.  Order  of  disposing  of  issues  on  the  calendar 294 

1049.  Defendant  entitled  to  two  days  to  prepare  for  triaL 294 

CHAPTER  IX. 

Postponement  of  the  Trial. 

SscnoN  1052.  Postponement,  when,  and  how  ordered 294 


Digitized  by 


Google 


ANALYSIS. 


XXXIX 


TITLE  VII. 

OP  PEOCEEDINGS  AFTER  THE  COMMENCEMENT  OF  THE  TRIAL 
AND  BEFORE  JUDGMENT. 

Chaptes    I.  ChaUenging  the  jury 295 

IL  The  trial 305 

m.  Conduct  of  the  jury  after  cause  la  auboiitted  to  them 331 

IV.  The  verdict 333 

V.  Bills  of  exception 341 

VI.  New  trials 346 

Vn.  Arrest  of  judgment 349 


Section 


CHAPTER  L 
Challenoino  the  Juby. 

055.  Definition  and  division  of  challenges .  .* 296 

056.  Defendants  can  not  sever  in  challenges 297 

057.  Panel  defined 297 

058.  Challenge  to  the  jury  defined 297 

059.  Upon  what  founded 297 

060.  When  and  how  taken 297 

061.  If  sufficiency  of  the  challenge  be  denied,  adverse  party 
may  except.    Elxception,  how  taken  and  tried 297 

.062.  If  exception  overruled,  court  may  allow  denial,  etc 297 

.063.  Denial  of  challenge,  how  made,  and  trial  thereof.     Who 

may  be  examined  on  trial  of  challenge 298 

064.  Challenge  when  jury  is  summoned  but  not  drawn,  for  bias 

in  summoning  officer - 298 

065.  U  challenge  allowed,  jury  to  be  discharged;  if  disallowed, 
to  be  impaneled » 298 

066.  Defendant  to  be  informed  of  his  right  to  challenge  indi- 
vidual jurors 298  * 

i067.  Kinds  of  challenges  to  individual  juror 208 

068.  Challenge,  when  taken 299 

069.  Peremptory  challenge,  what,  and  how  taken 300 

070.  Number  of  peremptory  challenges 300 

071.  Definition  and  kinds  of  challenge,  for  cause. 300 

072.  General  causes  of  challenge 300 

073.  Particular  cause  of  challenge 300 

074.  Ground  of  challenge  for  implied  bias 301 

075.  Exemption  not  a  ground  of  challenge 302 

.076.  Causes  of  chaUenge,  how  stated 302 

077.  Exceptions  to  challenge,  and  denial  thereof. 303 

078.  Challenge,  how  tried 303 

079.  Repealed 304 

080.  Repealed 304 

081.  Juror  challenged  may  be  examined  as  a  witness 304 

082.  Rules  of  evidence  on  trial  of  challenge 304 

.083.  Challenge  for  implied  bias,  how  determined 304 

084.  Repealed 304 


Digitized  by 


Google 


Xl  ANALYSIS. 

Section  1085.  Repealed : 304 

1086.  Challenges,  first  by  the  defendant,  and  then  by  the  peo- 

ple   304 

1087.  Order  of  challenges 305 

1088.  Peremptory  challenges  may  be  taken  after  challenges  for 

cause  on  both  sides  are  exhausted 305 

CHAPTER  n. 

The  Trial. 
Section  1093.  Order  of  trial 306 

1094.  When  order  of  trial  may  be  departed  from 309 

1095.  Number  of  counsel  who  may  argue  the  case  to  the  jury . .  309 

1096.  Defendant  presumed    innocent    until    the    contrary   is 

proved.     Reasonable  doubt 309 

1097.  When  reasonable  doubt  as  to  degree,  he  can  be  convicted 

only  of  lowest 310 

1098.  Separate  trial 310 

1099.  Discharging  one  of  several  defendants   before  verdict, 

that  he  may  be  a  witness. 311 

1100.  Same 311 

1101.  Effect  of  such  discharge 311 

1102.  Rules  of  evidence  in  civil  applicable  to  criminal  cases, 

except,  etc 311 

1103.  Evidence  on  trial  for  treason 321 

1 104.  Evidence  on  trial  for  conspiracy 321 

1 105.  When  burden  of  proof  shifts  in  trials  for  murder 322 

1 106.  Evidence  on  a  trial  for  bigamy 323 

1 107.  Evidence  upon  a  trial  for  forging  bank  bills,  etc.  Experts  323 

1 108.  Evidence  upon  trial  for  abortion  and  seduction 323 

1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets 323 

1110.  Evidence  of  false  pretenses 324 

*  1111.  Conviction  can  not  be  had  on  uncorroborated  testimony 

of  accomplice 324 

1112.  Repealed 325 

1113.  Court  may  discharge  jury  when  it  has  not  jurisdiction,  etc.  325 

1 114.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of 

offense  committed  out  of  the  state 325 

1115.  Proceedings  in  such  case,  when  offense  committed  in  the 

state 325 

1116.  Same 325 

1117.  Proceedings,  if  jury  discharged  because  the  facts  do  not 

constitute  an  offense 326 

1118.  When  evidence  on  either  side  is  closed,  court  may  advise 

jury  to  acquit 326 

1119.  View  of  premises,  when  ordered  and  how  conducted 326 

1120.  Knowledge  of  juror  to  be  declared  in  court,  and  he  to  be 

sworn  as  a  witness 327 

1121.  Jurors  may  be  permitted  to  separate  during  trial.  If  kept 

together,  oath  of  officer 327 

1122.  Jury  at  each  adjournment  must  be  admonished,  etc 327 


Digitized  by 


Google 


ANALYSIS.  xli 

Sbction  1123.  Proceedings  when  juror  becomes  unable  to  perform  his 

duties 327 

1 124.  Court  to  decide  questions  of  law  arising  during  trial 327 

1125.  On  indictment  for  libel,  jury  to  determine  law  and  fact. .  328 

1126.  In  all  other  cases  court  to  decide  questions  of  law 328 

1127.  Charging  the  jury 328 

1128.  Jury  may  decide  in  court  or  retire  in  custody  of  officers. 

Oath  of  officers 329 

1129.  When  defendant  on  bail  appears  for  trial  he  may  be  com- 

mitted   330 

11.30.  If  district  attorney  fails  to  attend,  court  may  appoint. . .  330 
1 131.  Proof  upon  trial  for  larceny  and  embezzlement  of  money, 

etc   330 


CHAPTER  IIL 
Conduct  op  thb  Jury  after  thb  Cause  is  Submitted  to  Them. 
Sscnox  1135.  Room  and  accommodations  for  the  jury  after  retirement,* 

how  provided 331 

1136.  Accommodations  for  jury  when  kept  together 331 

1137.  What  papers  the  jury  may  take  with  them 331 

1138.  After  retirement  may  return  into  court  for  information. . .  332 

1139.  If  juror  after  retirement  become  sick,  etc.^  jury  to  be 

discharged 332 

1140.  Not  to  be  discharged  for  any  other  cause,  unless  there  is 

no  reasonable  probability  that  they  can  agree 333 

1141.  When  jury  discharged  or  prevented  from  giving  a  ver- 

dict, cause  to  be  again  tried 333 

1 142.  Court  may  adjourn  during  absence  of  jury,  but  deemed 

open  for  all  purposes  connected  with  cause 333 

1143.  Repealed 333 

CHAPTER  IV. 

The  Verdict. 
Sectiok  1147.  Return  of  jury 334 

1148.  Appearance  of  defendant 334 

1 149.  Manner  of  taking  verdict 335 

1 150.  Verdict  may  be  general  or  special 335 

1151.  General  verdict 335 

1152.  Special  verdict 337 

1 153.  Special  verdict,  how  rendered 337 

1154.  Form  of  special  verdict 337 

1 155.  Judgment  on  special  verdict 337 

1156.  When  special  verdict  defective,  new  trial  to  be  ordered. .  337 

1157.  Jury  to  find  degree  of  crime 337 

1158.  Jury  may  find  upon  charge  of  previous  conviction 338 

1159.  Jury  may  convict  of  lesser  offense,  or  of  attempt 338 

1160.  Verdict  as  to  some  defendants,  and  another  trial  as  to 

others 339 


Digitized  by 


Google 


xlii  ANALYSIS. 

Section  1161.  In  what  cases  court  may  direct  a  reconsideration  of  the 

verdict 339 

1162.  When  judgment  may  be  give^  on  informal  verdict 339 

1163.  PolUngthe  jury 339 

1164.  Recording  the  verdict 340 

1165.  Defendant,   when  to    be  discharged  or  detained   after 

acquittal 340 

1166.  Proceedings  upon  general  verdict  of    conviction  or  a 

special  verdict. 341 

1167.  Proceedings  on  verdict  of  acquittal  on  ground  of  insanity  341 

CHAPTER  V. 
Bills  of  Exception. 

Section  1170.  In  what  cases 341 

1171.^  When  to  be  settled  and  signed 342 

1172.  Exceptions  not  taken  on  the  trial,  but  which  may  be 

taken  by  both  parties 344 

1173.  Exceptions  not  taken  on  the  trial,  but  which  may  be 

taken  by  the  defendant 344 

1 174.  Exceptions  mentioned  in  two  preceding  sections,  how  and 

when  settled 344 

1 175.  What  bill  of  exceptions  is  to  contain 345 

1176.  Written  charges  need  not  be  excepted.to 345 

CHAPTER  VI. 

New  Trials. 

Section  1179.  New  trial  defined 346 

1180.  ItseflFect. 346 

1181.  In  what  cases  it  may  be  granted 347 

1182.  Application  for,  when  made 349 

CHAPTER  Vn. 
Abrest  of  Judgment. 
Section  1185.  Motion  in  arrest  of  judgment  defined.    Upon  what  de- 
fects founded,  and  when  made 349 

1186.  Court  may  arrest  judgment  without  motion 350 

1187.  Eflfect  of  arresting  judgment 350 

1188.  Defendant,  when  to  be  held  or  discharged , 350 


,  TITLE  VIIL 

OF  JUDGMENT  AND  EXECUTION. 

Chapter      I.  The  judgment 351 

II.  The  execution 358 


Digitized  by 


Google 


ANALYSIS.  Zliii 

CHAPTER  I. 

The  Judgment. 

Sectiox  1191.  Appointing  time  for  judgment 352 

1192.  Upon  plea  of  gnilty,  court  must  determine  degree 352 

1193.  Presence  of  defendant 352 

1194.  When  defendant  in  custody,  how  brought  before  the 

court  for  judgment 353 

1 195.  How  brought  before  the  court  when  on  bail 353 

1196.  Bench  warrant  to  issue 353 

1197.  Form  of  bench  warrant 353 

1198.  Warrant,  how  served 353 

1199.  Arrest  of  defendant 353 

1200.  Arraignment  of  defendant  for  judgment 353 

1201.  What  cause  may  be  shown  against  the  judgment 354 

1202.  If  no  cause  shown,  judgment  to  be  pronounced 354 

1203.  Court  may  summarily  inquire  into  circumstances  in  ag- 

gravation or  mitigation  of  punishment 355 

1204.  Proof  of  former  conviction,  or  of  facts,  etc.,  in  mitigation, 

etc.,  how  made 356 

1205.  Duration  of  imprisonment  on  judgment  to  pay  if  fine. . . .  356 

1206.  Judgment  to  pay  a  fine  constitutes  a  lien 357 

1207.  Entry  of  judgment  and  judgment  roll 357 

CHAPTER  II. 
The  ExEciTTioN. 
Section  1213.  Authority  for  the  execution  of  a  judgment,  other  than  of 

death 358 

1214.  If  for  fine  alone,  execution  to  issue  as  in  civil  cases 358 

1215.  Judgment  of  fine  and  imprisonment,  by  whom  and  how 

executed 359 

1216.  Duty  of  sheriff  on  receiving  copy  of  judgment  of  imprison- 

ment    359 

1217.  Warrant  of  execution  upon  judgqaent  of  death.     Time  of 

execution 359 

1218.  Judge  to  transmit  statement  of  conviction  and  testimony 

to  governor 359 

1219.  Governor  may  require  opinion  of  justices  of  supreme  court, 

etc.,  thereon 359 

1220.  Judgment  of  death,  when  suspended 359 

1221.  If  reason  to  suppose  defendant  insane,  jury  to  inquire 

into  it;  how  and  by  whom  ordered 359 

1222.  Duty  of  district  attorney  upon  inquisition 360 

1223.  Inquisition,  how  certified  and  filed 360 

1224.  Proceedings  upon  finding  of  jury 360 

1225.  Proceedings  when  female  is  supposed  to  be  pregnant. . . .  360 

1226.  Proceedings  upon  the  finding  of  the  jury 360 

1227.  Proceedings  when  judgment  of  death  remaining  in  force 

has  not  been  executed 360 

1228.  Punishment  of  death,  how  inflicted 361 

1229.  Execution,  where  to  take  place,  and  who  to  be  present. .  361 

1230.  Return  upon  death  warrant 361 


Digitized  by 


Google 


Xliv  ANALYSIS. 


TITLE  IX. 

OF  APPEALS  TO  THE  SUPREME  COURT. 

Chapter     L  Appeals,  when  allowed  and  how  taken,  and  the  effect 

thereof 362 

II.  Dismissing  an  appeal  for  irregularity 366 

nL  Argument  of  the  appeal 366 

rV.  Judgment  upon  appeal 367 

CHAPTER  I. 
Appeals,  when  Allowed  aud  How  Taken,  and  the  Effect  thereof. 
Section  1235.  Who  may  appeal.    Appeal  to  be  taken  on  questions  of 

law  alone 362 

1236.  Parties,  how  designated  on  appeal 363 

1237.  In  what  cases  an  appeal  may  be  taken  by  the  defendant.  363 

1238.  In  what  cases  by  the  people 363 

1239.  Appeals,  within  what  time  to  be  taken 364 

1240.  Appeal,  how  taken 364 

1241.*  When  notice  may  be  served  by  publication 364 

1242.  Effect  of  an  appeal  by  the  people 365 

1243.  Effect  of  an  appeal  by  the  defendant 365 

1244.  Same 365 

1245.  Same  365 

1246.  Duty  of  clerks  upon  appeal 365 

CHAPTER  II. 
Dismissing  an  Appeal  fob  Irreoolaritt. 

Section  1248.  For  what  irregularity,  and  how  dismissed 366 

1249.  Dismissal  for  want  of  a  return 366 

CHAPTER  IIL 

Argument  of  the  Appeal. 

Section  1252.  Appeals,  when  to  be  heard  and  determined 366 

1253.  Judgment  may  be  affirmed,  but  can  not  be  reversed  with- 

out argument 367 

1254.  Number  of  counsel  to  be  heard 367 

1255.  Defendant  need  not  be  present 367 

CHAPTER  IV. 
Judgment  upon  Appeal. 
Section  1258.  Court  to  give  judgment  without  regard  to  technical  er- 
rors   367 

1259.  What  may  be  reviewed  on  an  appeal  by  defendant  from  a 

judgment 368 

1260.  May  reverse,  affirm,  or  modify  the  judgment,  and  order 

new  trial 368 

1261.  New  trial,  where  to  be  had 369 


Digitized  by 


Google 


ANALYSIS.  xlv 

Section  1262.  Defendant,  when  to  be  diBchAif^  on  reversal  of  judg- 
ment    369 

1263.  Judgment  to  be  executed  on  affirmance 369 

1264.  Judgment  of  appellate  court,  how  entered  and  remitted. .  369 

1265.  Jurisdiction  of  appellate  court  ceases  after  judgment  re- 

mitted    369 


TITLE    X. 

MISCELLANEOUS  PROCEEDINGS. 

Chapter     L  Bail 371 

n.  Who  may  be  witnesses  in  criminal  actions 382 

IIL  Compelling  the  attendance  of  witnesses 388 

IV.  Examination  of  witnesses  conditionally 390 

V.  Examination  of  witnesses  on  commission 393 

VL  Inquiry  into  the  insanity  of  the  defendant  before  trial  or 

after  conviction 397 

Vll.  Compromising  certain  public  offenses  by  leave  of    the 

court 399 

VllL  Dismissal  of  the  action,  before  or  after  indictment,   for 

want  of  prosecution  or  otherwise 400 

IX.  Proceedings  against  corporations , . . . .  401 

X.  Entitling  affidavits 403 

XL  Errors  and  mistakes  in  pleadings  and  other  proceedings. .  403 

XII.  Disposal  of  property  stolen  or  embezzled 404 

XIU,  Reprieves,  commutations,  and  pardons  405 

CHAPTER    I. 
Bail. 

Abticlk       I.  In  what  cases  the  defendant  may  be  admitted  to  bail 371 

n.  Bail  upon  being  held  to  answer  before  indictment 375 

m.  Bail  upon  an  indictment  before  conviction 377 

IV.  Bail  on  appeal 378 

V.  Deposit  instead  of  bail 378 

VL  Surrender  of  the  defendant 379 

VlL  Forfeiture  of  the  undertaking  of  bail  or  of  the  deposit  of 

money 380 

Vltl.  Recommitment  of  the  defendant  uStet  having  given  bail 

or  deposited  money  Instead  of  bail 381 

Article  L 

15  what  cases  the  detendant  mat  be  admirted  to  bail. 

Section  1268.  Admission  to  bail  defined 371 

1269.  Taking  of  bail  defined 372 

1270.  Offense  not  bailable 372 

1271.  In  what  cases  defendant  may  be  admitted  to  bail  before 

conviction 373 


Digitized  by 


Google 


xlvi  ANALYSIS. 

Section  1272.  In  what  caaea  he  may  be  admitted  to  bail  after  conviction 

and  upon  appeal 373 

1273.  Nature  of  bail 374 

1274.  When  bail  ia  matter  of  discretion,  notice  of  application 

must  be  given  to  district  attorney 374 

Abticle  II. 

BAIL  UPON  BEING  HELD  TO  AN8WEB  BEFORE  INDICTMENT. 

Section  1277.  What  magiatratea  may  admit  to  bail 375 

1278.  Bail,  how  put  in  and  form  of  the  undertaking 375 

1279.  Qualifications  of  bail 376 

1280.  Bail,  how  to  juatify 376 

1281.  On  allowance  of  bail,  defendant  to  be  diacharged 376 

Article  m, 

BAIL  UPON  AN   INDICTMENT  BEFORE  CONVICTION. 

Section  1284.  When  offense  ia  not  capital 377 

1285.  When  the  offenae  is  capital 377 

1286.  Bail  on  habeas  corpus 377 

1287.  Form  of  undertaking 377 

1288.  Sections  applicable  to  qualificationa,  etc 378 

1289.  Increase  or  reduction  of  bail 378 

Article  IV. 
bail  on  appeal. 

Section  1291.  Who  may  admit  to  bail 378 

1292.  Qualificationa  of  bail  and  how  put  in,  and  condition  of 

undertaking 378 

Article  V. 

deposit  instead  of  bail. 

Section  1295.  Deposit,  when  and  how  made 379 

1296.  May,  after  bail  is  given  and  before  forfeiture 379 

1297.  Depoait  to  be  applied  to  payment  of  judgment  and  fine. .  379 

Article  VI. 
surrender  of  the  defendant. 
Section  1300.  Surrender,  by  whom;  when,  and  how  made 379 

1301.  By  whom,  etc.,  the  defendant  may  be  arrested  for  the 

purpose  of  a  surrender 379 

1302.  On  a  surrender,  before  forfeiture,  money  deposited  to  be 

refunded,  eta 380 

Article  VII. 
forfeiture  op  the  undertaking  of  bail  or  of  the  deposit  of  money. 
Section  1305.  In  what  cases,  and  how  ordered.     When  and  how  forfeit- 
ure may  be  discharged 380 

1306.  Forfeiture  to  be  enforced  by  action 380 

1307.  Deposit,  when  forfeited,  how  diaposed  of 380 


Digitized  by 


Google 


ANALYSIS.  Xlvii 

Article  VIII. 

RECOMMITMENT  OF   THE  DEFENDAJ(T  AFTER  HAVING  GIVEN  BAIL  OR  DEPOSITED 
MONEY  INSTEAD  OF  BAIL. 

Section  1310.  In  what  cases 381 

1311.  Contents  of  order 381 

1312.  Defendant  may  be  arrested  in  any  county 381 

1313.  If  for  failure  to  appear  for  judgment,  defendant  must  be 

committed ; 381 

1314.  If  for  other  cause,  he  may  be  admitted  to  bail 382 

1315.  Bail  in  such  case,  by  whom  taken 382 

1316.  Form  of  the  undertaking 382 

1317.  Bail  must  possess  what  qualifications,  and  how  put  in. . .  382 

CHAPTER  II. 

Who  may  bb  Witnesses  in  Criminal  Actions. 

Section  1321.  Who  are  competent  witnesses 382 

1322.  When  husband  and  wife  are  not  competent  witnesses  . . .  386 

1323.  When  the  defendant  is  not  a  competent  witness 387 

CHAPTER   m. 

COMFELUNG  THE  ATTENDANCE  OF  WITNESSES. 

Section  1326.  Subpoena  defined,  and  who  may  issue 388 

1327.  Form  of  subpoena 388 

1328.  Subpoena,  by  whom  and  how  served 389 

1329.  Payment  of  the  expenses  of  the  witness  when  he  is  from 

without  the  county  or  is  poor 389 

1330.  Witness  residing  or  served  with  subpoena  out  of  the 

county,  how  compelled  to  attend 389 

1331.  Disobedience  to  subpoena,  etc 390 

1332.  Failure  to  appear,  undertaking  forfeited 390 

1333.  Temporary  removal  of  imprisoned  witness. .' 390 

CHAPTER   IV. 
Examination  of  Witnesses  Conditionally. 
Section  1335.  Witnesses  to  be  examined  conditionally  for  the  defendant, 

as  provided  in  this  chapter 391 

1336.  In  what  cases  defendant  may  apply  for  the  order 391 

1 337.  Application,  how  made 391 

1338.  Application,  to  whom  made 391 

13.^9.  Order,  when  granted  and  what  to  contain 391 

1340.  On  proof  of  service,  if  district  attorney  be  absent,  exam- 

ination must  proceed 391 

1341.  If  facts  on  which  order  was  founded   be  disapproved, 

examination  not  to  proceed 392 

1342.  Attendance  of  witness,  how  enforced 392 

1343.  Testimony,  how  taken  and  authenticated 392 

1344.  Deposition  to  be  transmitted  to  clerk 392 

1345.  When  may  be  read  in  evidence.     Subject  to  objections, 

etc 392 

1346.  Depositions  of  witnesses  who  are  prisoners  in  other  coun- 

ties   393 


Digitized  by 


Google 


xlviii  ANALYSIS. 

CHAPTER    V. 
Examination  of  Witnesses  on  Commission. 

Section  1349.  Witness  residing  out  of  the  state,  when  to  be  examined.  394 

1350.  When  defendant  may  apply  for  an  order  to  examine,  etc.  394 

1351.  Commission  defined 394 

1352.  Application  made  on  affidavit 394 

1353.  Application,  to  whom  made 394 

1354.  Order  for  commission,  when  granted,  and  stay  of  proce^- 

ings 394 

1355.  Interrogations,  how  settled  and  allowed 394 

1356.  Direction  as  to  the  return  of  the  commission 395 

1357.  Commission,  how  executed.     Copy  of  this  section  to  be 

annexed  to  commission 395 

1358.  Commission,  how  returned,  when '  delivered  to  an  agent 

for  that  purpose 396 

1359.  Same 396 

1360.  When  and  how  filed 396 

1361.  Commission  and  return  to  be  open  for  inspection.    Copies, 

etc 396 

1362.  Depositions  to  be  read  in  evidence.  Objections  thereto,  etc  396 

CHAPTER  VI. 

Inquiry  into  the  Insanity  of  the  Defendant  before  Trial  or  after 

Conviction. 

Section  1367.  An  insane  person  can  not  be  tried,  sentenced,  or  punished 

for  a  public  offense 397 

1368.  When  doubts  arise  as  to  sanity  of  the  defendant,  how  de- 

termined.    Stay  of  proceedings  on 397 

1369.  Order  of  the  trial  of  the  question  of  insanity.     Charge  of 

the  court 398 

1370.  Verdict  of  the  jury  and  proceedings  thereon 398 

1371.  If  defendant  is  committed,  it  exonerates  his  bail,  etc 398 

1372.  Defendant  detained  in  asylum  until  he  becomes  sane. 

Notice  then  given  to  district  attorney,  etc 398 

1373.  Expense  of    sending,  etc.,  defendant  to  asylum,  where 

chargeable 399 

CHAPTER  VII. 

CoMPROMisiNo  Certain  Public  Offenses  by  Leave  of  the  Court. 

Section  1377.  Certain  offenses  for  which  the  party  injured  has  a  civil  ac- 
tion may  be  compromised 399 

1378.  Compromise  to  be  by  permission  of  the  court     Order 

thereon  to  bar  another  prosecution 399 

1379.  No  public  offense  to  be  compromised  except  as  herein 

provided 399 


Digitized  by 


Google 


ANALYSIS.  Xlix 

CHAPTER  VnL     ' 

Dismissal  of  the  Action  before  or  after  Indictment,  for  want  of 

Prosecution  or  Otherwise. 
Section  1382.  When  action  may  be  dismissed 400 

1383.  Court  may  order  action  to  be  continued  and  discharge  de- 

fendant from  custody,  when  and  how 401 

1384.  If  action  dismissed,  defendant  to  be  discharged,  etc 401 

1385.  Court  may,  of  own  motion  or  on  application  of  district 

attorney,  order  action  dismissed 401 

1386.  Nolle  prosequi  abolished 401 

1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony 401 

CHAPTER  IX 
Proceedings  against  Corporations. 
Section  1390.  Summons    upon  information,    etc.,    against;    by  whom 

issued  and  when  returnable 402 

1391.  Form  of  summons 402 

1392.  When  and  how  served 402 

1393.  Examination  of  the  charge 402 

1394.  Certificate  of  the  magistrate,  and  return  thereof  with  the 

depositions 402 

1395.  If  the  magistrate  certify  that  there  is  sufficient  cause, 

grand  jury  to  investigate,  etc 402 

1396.  Appearance  and  plea 403 

1397.  Fine  on  conviction,  how  collected 403 

CHAPTER  X. 

Entitling  Affidavits. 

Section  1401.  Affidavits  defectively  entitled,  valid 403 

CHAPTER  XL 

Errors  and  Mistakes  in  Pleadings  and  Other  Proceedings. 

Sectiok  1404.  When  not  material 403 

CHAPTER  XII. 
Disposal  of  Property  Stolen  or  Embezzled. 
Section  1407.  When  it  comes  into  the  custody  of  the  peace  officer  he 

must  hold  it  subject  to  the  order  of  the  magistrate. . . .  404 

1408.  Order  for  its  delivery  to  owner 404 

1409.  When  it  comes  into  the  custody  of  the  magistrate  he 

must  deliver  it  to  owner 404 

1410.  Court  in  which  trial  is  had  may  order  its  delivery 404 

1411.  If  not  claimed  in  six  months  to  be  delivered  to  county 

treasurer 404 

1412.  Receipt  by  officers  for  money,  etc.,  taken  from  a  person 

arrested  for  a  public  offense 405 

1413.  Duties  of  persons  having  charge  of  police  offices  in  incor- 

porated cities  or  towns 405 

4» 


Digitized  by 


Google 


1  ANALYSIS. 

CHAPTER  XIIL 
Reprieves,  Commutations,  and  Pardons. 
Section  1417.  Power  of  the  governor  to  grant  reprieves,  commutations, 

and  pardons 405 

1418.  His  power  in  respect  to  convictions  for  treason.     Duty  of 

the  legislature  in  such  cases 406 

1419.  Governor  to  communicate  to  the  legislature  reprieves, 

commutations,  and  pardons 406 

1420.  Report  of  case,  how  and  from  whom  required 407 

1421.  Notice  to  district  attorney  of  application  for  pardon  ....  407 

1422.  Publication  of  notice 407 

1423.  When  two  preceding  sections  are  not  applicable 407 


TITLE    XL 

OF   PROCEEDINGS   IN    JUSTICES*    AND    POLICE    COURTS    AND 
APPEALS  TO  THE  SUPERIOR  COURT. 

Chapter  I.  Proceedings  in  justices'  and  police  courts 407 

II.  Appeals  to  superior  courts 416 

CHAPTER  I. 

Proceedings  in  Justices*  and  Police  Courts. 

Section  1426.  Proceedings  must  be  commenced  by  complaint 408 

1427.  When  warrant  of  arrest  must  issue.     Form  of  warrant  . .  409 

1428.  Minutes,  how  kept : 409 

1429.  The  plea,  and  how  put  in 409 

1430.  Issue,  how  tried 409 

1431.  Change  of  venue,  when  granted 410 

1432.  Upon  change  of  venue,  papers,  etc.,  must  be  transmitted. 

Proceedings  on  change  of  venue 411 

1433.  Postponement  of  the  trial 411 

1434.  Defendant  to  be  present 411 

1435.  Jury  trial,  when  to  be  demanded.     Formation  of  the  jury.  41 1 

1436.  Challenges 411 

1437.  Oath  of  jurors 412 

1438.  Trial,  how  conducted 412 

1439.  Court  to  decide  questions  of  law,  but  not  to  charge  in  re- 

respect  to  matters  of  fact 412 

1440.  Jury  may  decide  in  court,  or  retire.     Oath  of  officer  on 

their  retirement 412 

1441.  Verdict  of  jury,  how  delivered  and  entered 412 

1442.  Verdict,  when  several  defendants  are  tried  together 413 

1443.  Jurj',  when  to  be  discharged  without  a  verdict 413 

1444.  If  discharged,  defendant  may  be  tried  again 413 

1445.  Proceedings  on  plea  of  guilty  or  on  conviction 413 

1446.  Judgment  of  fine  may  direct  imprisoiiment 413 


Digitized  by 


Google 


ANALYSIS.  li 

Sectiox  1447.  Defendant,  on  acquittal,  to  be  discharged.    Order  that 

prosecutor  pay  costs 414 

1448.  Judgment  against  prosecutor  for  costs 414 

1449.  Judgment,  when  to  be  rendered 414 

1450.  When  defendant  may  move  for  a  new  trial  or  in  arrest  of 

judgment i 414 

1451.  New  trial,  grounds  of 414 

1452.  Grounds  of  motion  in  arrest  of  judgment 415 

1453.  Judgment  to  be  entered  in  the  minutes 415 

1454.  If  judgment  of  acquittal  or  imposing  a  fine  only,  defend- 

ant to  be  discharged 415 

1455.  Judgment  of  imprisonment,  how  executed 415 

1456.  Judgment  that  defendant  be  imprisoned  until  he  pay  a 

fine,  how  executed 415 

1457.  Fines,  disposition  of 415 

1458.  Defendant  may  be  admitted  to  bail 416 

1459.  Subpcenas 416 

1460.  Entitling  affidavits 416 

1461.  "Police  courts"  defined 416 

CHAPTER  II. 

Appeals  to  Superior  Courts. 

Section  1466.  Appeals,  when  allowed 416 

1467.  Appeals,  how  taken,  heard,  and  determined 416 

1468.  Statement  on  appeal 416 

1469.  If  new  trial  granted,  in  what  court  had 417 

1470.  Proceedings,  if  appeal  is 'dismissed  or  judgment  affirmed.  417 


TITLE  XII. 

f 

Of  Special  Proceedings  of  a  Cribunal  Nature. 

Chapter      I.  Of  the  writ  of  habeas  corpus 417 

n.  Of  coroners'  inquests  and  duties  of  coroners 430 

IIL  Of  search  warrants 432 

rV.  Proceedings  against  fugitives  from  justice 437 

V.  Miscellaneous  provisions  respecting  special  proceedings  of 

a  criminal  nature 443 

CHAPTER  L 

Of  the  Writ  of  Habeas  Corpus. 

ScenoK  1473.  Who  may  prosecute  writ 418 

1474.  Application  for,  how  made 420 

1475.  By  whom  issued,  and  before  whom  returnable 421 

1476.  Writ  must  be  granted  without  delay 422 

1477.  Writ,  what  to  contain 422 

1478.  How  served 422 

1479.  Proceedings  upon  disobedience  to  the  writ 423 

1480.  Return,  what  to  contain 423 


Digitized  by 


Google 


lii  ANALYSIS. 

Section  1481.  Body  must  be  pixxluced,  when 424 

1482.  When  hearing  may  proceed  without  production  of  the 

body 424 

1483.  Hearing  on  return 424 

1484.  Proceedings  on  the  hearing 424 

1485.  When  court  may  discharge  the  party 425 

1486.  When  to  remand  party 425 

1487.  Grounds  of  discharge  in  certain  cases 425 

1488.  Not  to  be  discharged  for  defect  of  form  in  warrant 427 

1489.  Court  may  examine  witnesses,  and  discharge,  hold  to  bail, 

or  recommit 427 

1490.  Writ  for  purposes  of  bail 427 

1491.  Judge  may  take  bail 427 

1492.  Judge,  when  to  remand 428 

1493.  Person  in  illegal,  may  be  commited  to  legal,  custody 428 

1494.  Disposition  of  party,  pending  proceedings  on  return 428 

1495.  Defect  of  form  in  the  writ  immaterial,  when 428 

1496.  Imprisonment  after  discharge,  in  what  cases  permitted. .  428 

1497.  Warrant  may  issue  instead  of  writ,  in  certain  cases 428 

1498.  Warrant  may  include  person  charged  with  illegal  deten- 

tion  429 

1499.  Warrant,  how  executed 429 

1500.  Return  and  hearing  on 429 

1501.  Party  may  be  discharged  or  remanded 429 

1502.  Writ  and  process  may  issue  and  be  served  at  any  time . . .  429 

1503.  By  whom  issued  and  when  returnable 429 

1504.  Where  returnable. 429 

1505.  Damages,  by  whom  recovered,  for  failure  to  issue  or  obey 

the  writ 429 

CHAPTER  II. 
Op  Coroners*  Inquests  and  Duties  of  Coroners. 
Section  1510.  Coroner  to  summon  jury  to  inquire  into  cause  of  death  in 

certain  cases 430 

151 1.  Jurors  to  be  sworn 430 

1512.  Witnesses  to  be  summoned 431 

1513.  Witnesses  compelled  to  attend 431 

1514.  Verdict  of  jury  in  writing.     What  to  contain 431 

1515.  Testimony  in  writing,  and  where  filed 431 

1516.  Exception 431 

1517.  Coroner  to  issue  warrant,  when 431 

1518.  Form  of  warrant 431 

1519.  How  served 432 

CHAPTER  III. 

Of  Search  Warrants. 

Section  1523.  Search  warrant  defined 432 

1524.  Upon  what  grounds  it  may  issue 432 

1525.  It  can  not  be  issued  but  upon  probable  cause,  etc 434 


Digitized  by 


Google 


ANALYSIS.  liii 

Section  1526.  Magistrates  must  examine,  on  oath,  complainant,  etc 434 

1527.  Depositions,  what  to  contain 434 

1528.  When  to  issue  warrant 434 

1529.  Form  of  warrant 434 

1530.  By  whom  served 436 

1531.  Officer  may  break  open  door,  etc.,  to  execate  warrant. . .  436 

1532.  May  break  open  door,  etc.,  to  liberate  person  acting  in 

his  aid 436 

1533.  When  warrant  may  be  served  in  the  night 436 

1534.  Within  what  time  warrant  must  be  executed 436 

1535.  Officer  to  give  receipt  for  property  taken 436 

1536.  Property,  how  disposed  of  436 

1537.  Return  of  warrant,  and  delivery  of  inventory  of  property 

taken .• 436 

1538.  Copy  of  inventory,  to  whom  delivered 437 

1539.  Proceedings,  if  grounds  of  warrant  are  controverted 437 

1540.  Property,  when  to  be  restored  to  person  from  whom  it 

was  taken 437 

1541.  Depositions,  warrant,  etc.,  to  be  returned  by  magistrate 

to  county  court 437 

1542.  When  magistrate  may  direct  defendant  to  be  searched  in 

his  presence 437 

CHAPTER  IV. 

Proceedings  against  Fugitives  from  Justice. 
Section  1547.  Rewards  for  the  apprehension  of  fugitives  from  justice. .  438 

1548.  Fugitives  from  another  state,  when  to  be  delivered  up . . .  438 

1549.  Magistrate  to  issue  warrant 441 

1550.  Proceedings  for  the  arrest  and  commitment  of  the  person 

charged 441 

1551.  When  and  for  what  time  to  be  committed 441 

1552.  His  admission  to  bail 441 

1553.  Magistrate  must  notify  district  attorney  of  the  arrest . . .  442 

1554.  Duty  of  the  district  attorney 442 

1555.  Person  arrested,  when  to  be  discharged 442 

1556.  Magistrate  to  return  his  proceedings  to  the  next  superior 

court.     Proceedings  thereon 442 

1557.  Fugitives  from  this  state.     Accounts  of  persons  employed 

in  procuring  surrender  to  be  paid  out  of  the  state 
treasury 442 

1558.  No  fee  or  reward  to  be  paid  to  or  received  by  any  public 

officer  procuring  the  surrender  of  fugitives,  etc 442 

CHAPTER  V. 

Miscellaneous  Provisions  Respectino  Special  Proceedings  of  a  Crim- 
inal Nature. 
SEcnoN  1562.  Parties  to  special  proceedings,  how  designated 443 

1563.  Entitling  affidavits 443 

1564.  Subpcenas 443 


Digitized  by 


Google 


liv  ANALYSIS. . 


TITLE    XIII. 

PROCEEDINGS  FOR  BRINGING  PERSONS  IMPRISONED  IN  THE 
STATE  PRISON.  OR  THE  JAIL  OF  ANOTHER  COUNTY,  BE- 
FORE A  COURT. 

Section  1567.  Persons  imprisoned  in  the  state  prison  or  the  jail  of 

another  county,  how  brought  before  a  court 443 


TITLE     XIV. 

DISPOSITION  OF  FINES  AND  FORFEITURES. 
Section  1570.  Fines  and  forfeitures,  how  disposed  of 443 


PART    III. 
OF  THE  STATE  PRISON  AND  COUNTY  JAILS. 

TITLE    I. 

OF  THE  STATE  PRISON  AND  THE  DISCHARGE  OF  PRISONERS 
THEREFROM  BEFORE  THEIR  TERM  OF  SERVICE  EXPIRES. 

Chapter   I.  Of  the  state  prison 445 

n.  Of  the  discharge  of  prisoners  before  the  expiration  of  their 

term  of  service 448 

CHAPTER  I. 

Or  THE  State  Prison. 

Section  1573.  Under  the  charge  and  control  of  a  board  of  directors. . . .  445 

1574.  President  pro  tern,  of  senate,  when  to  act  as  director,  etc.  445 

1575.  Compensation  of  directors 445 

1576.  Board  must  adopt  rules  and  regulations 446 

1577.  Board  may  appoint  warden  and  other  officers 446 

1578.  Duties  of  clerk  and  other  officers 446 

1579.  Monthly  reports  of  officers 446 

1580.  Board  must  keep  account  of  the  funds  received,  etc,  and 

report  to  the  governor 446 

1581.  Persons  convicted  of  offenses  against  the  United  States  to 

be  received  in  the  prison 446 

1582.  Disposition  of  insane  prisoners 446 

1583.  State  prison  fund 447 

1584.  State  prison  fund,  how  disbursed 447 


Digitized  by 


Google 


ANALYSIS.  Iv 

Section  1585.  Board  can  not  contract  debts 447 

15S6.  Compensation  of  sherifis  for  transportation  of  convicts . .  447 
1587.  Contracts  to  be  given  at  public  letting 447 

CHAPTER  11. 

Of  the  Disghaboe  of  Prisoners  before  the  Expiration  of  their  Term 

OF  Service. 
Section  1590.  Credits  for  good  behavior,  how  and  when  allowed 448 

1591.  Credits,  when  forfeited 449 

1592.  Board  to  make  rules  and  regulations  to  carry  the  pro- 

visions of  this  chapter  into  effect 449 

1593.  Board,  when  to  report  credits  to  governor 450 

1594.  Further  powers  of  the  board 450 

1595.  Board  must  report  to  the  legislature  prisoners  whom  they 

think  should  be  pardoned.    Governor  may  pardon  if 
legislature  recommend 450 


TITLE    II. 

OF  COUNTY  JAILS. 

Section  1597.  County  jails,  by  whom  kept  and  for  what  used 461 

1598.  B,ooms  required  in  county  jails 461 

1599.  Prisoners  to  be  classified 462 

1600.  Prisoners  committed  must  be  actually  confined 462 

1601.  Sheriff  to  receive  prisoners  committed  by  United  States 

courts 462 

1602.  Sheriff  or  jailer  answerable  for  safe  keeping  of  such  pris- 

oners   462 

1603.  When  jail  of  a  contiguous  county  may  be  used 462 

1604.  Keeper  of  jail  in  contiguous  county  to  receive  prisoners.  462 

1605.  When  jail  in  contiguous  county  to  cease  to  be  used 462 

1606.  Prisoners  to  be  returned  to  proper  county 463 

1607.  Prisoners  may  be  removed  in  case  of  fire 463 

1608.  Prisoners  may  be  removed  in  case  of  pestilence 463 

1609.  Papers  served  on  jailer  for  prisoner 463 

1610.  Guard  for  jail 463 

1611.  Sheriff  to  receive  all  persons  duly  committed 463 

1612.  Prisoners  on  civil  process,  when  not  to  be  received 463 

1613.  Prisoners  may  be  required  to  labor 464 

1614.  Rules  and  regulations  for  the  performance  of  labor 464 


Digitized  by 


Google 


Ivi  ANALYSIS. 


JURIES. 


TITLE     III. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  POWERS  OF  A 
JUDICIAL  NATURE. 

Chaptee    I.  Of  jurors 465 

CHAPTER  I. 

Of  Jurors. 

Article     I.  Jurors  in  general 465 

II.  Qualifications  and  exemptions  of  jurors 466 

III.  Of  selecting  and  returning  jurors  for  courts  of  record 468 

IV.  Of  drawing  jurors  for  courts  of  record 469 

V.  Of  summoning  jurors  for  courts  of  record 473 

VI.  Of  summoning  jurors  for  courts  not  of  record 474 

VII.  Of  summoning  juries  of  inquest 474 

VIII.  Obedience  to  summons,  how  enforced 475 

IX.  Of  impaneling  grand  juries 475 

X.  Of  impaneling  trial  juries  in  courts  of  record 476 

XI.  Of  impaneling  trial  juries  in  courts  not  of  record 476 

Xn.  Of  impaneling  juries  of  inquest 477 

Article  I. 

JURORS  IN  GENERAL. 

Section  190.  Jury  defined 465 

191.  Different  kinds  of  jurors 466 

192.  Grand  jury  defined 466 

193.  Trial  jury  defined 466 

194.  Number  of  a  trial  jury 466 

195.  Jury  of  inquest  defined 466 

Article  IL 

qualifications  and  exemptions  of  jurors. 

Section  198.  Who  are  competent  to  act  as  jurors 466 

199.  Who  are  not  competent  to  act  as  jurors 466 

200.  Who  are  exempt 467 

201.  Who  may  be  excused 467 

202.  Affidavit  of  claim  to  exemption 467 

Article  HI. 

OF  SELECTING  AND  RETURNING  JURORS  FOR  COURTS  OF  RECORD. 

Section  204.  Jury  lists,  by  whom  and  when  to  be  made 468 

205.  How  selection  shall  be  made 468 

206.  List  to  contain  how  many  names 469 

207.  Repealed 469 


Digitized  by 


Google 


ANALYSIS.  Ivii 

Section  208.  Lists  to  be  placed  with  clerk 469 

209.  Duty  of  clerk;  jury  boxes 469 

210.  Eegolar  jurors  to  serve  one  year 469 

211.  Jurors  to  be  drawn  from  boxes 469 

Abticle  IV. 

OF  DRAWING  JURORS  FOR  COURTS  OF  RECORD. 

Section  214.  Order  of  judge  or  judges  for  drawing  of  jury '. .  469 

215.  Sheriff tobe  notified 470 

21^  Repealed 470 

217.  Repealed 470 

218.  Repealed 470 

219.  Drawing,  how  conducted 470 

220.  Preservation  of  ballots 470 

Article  V. 

OF  SUMMONING  JURORS  FOR  COURTS  OF  RECORD. 

Section  225.  Sheriff  to  summon  jurors,  how 473 

226.  Of  drawing  and  summoning  jurors  to  attend  forthwith  . . .  473 

227.  Of  summoning  jurors  to  complete  a  panel 474 

228.  CJompensation  of  elisor 474 

Article  VI. 

of  summoning  jurors  for  courts  not  of  record. 

Section  230.  Jurors  for  justices'  or  police  courts 474 

231.  How  to  be  summoned 474 

232.  Officer's  return 474 

Article  VII. 

OF  SUMMONING  JURIES  OF  INQUEST. 

Section  235.  How  to  be  summoned 474 

Article  Vni. 

OBEDIENCE  TO  SUMMONS,  HOW  ENFORCED. 

Section  238.  Attachment  and  fine 475 

Article  IX. 

OF  nfPANELING  GRAND  JURIES. 

Section  241.  Grand  jury,  when  to  be  impaneled 475 

242.  How  constituted 475 

243.  Manner  of  impaneling  prescribed  in  Penal  Ckxle 476 

Article  X. 

OF   impaneling  trial  JURIES  IN   COURTS  OF  RECORD. 

SwrnoN  246.  Clerk  to  call  list  of  jurors  summoned,  etc 476 

247.  Manner  of  impaneling  prescribed  in  Part  II 476 

Article  XI. 
OF  impaneling  trial  juries  in  courts  not  of  record. 

Section  250.  Proceedings  in  forming  jury  in  courts  not  of  record 476 

251,  How  impaneled 476 

Digitized  by  VjOOQIC 


Iviii  ANALYSIS. 

Articlb  xn. 

OF  IBffPANELINO  JURIES  OF  INQUEST. 

Section  254.  Manner  of  impaneling 477 

CHAPTER  IV. 
Tkial  by  Jury. 

Article     I.  Formation  of  jury 477 

n.  Conduct  of  the  trial 478 

m.  The  verdict .*. 481 

Article  I. 

FORBCATION  OF  THE  JUBY. 

Section  600.  Jury,  how  drawn 477 

601.  Challenges.    Each  party  entitled  to  four  peremptory  chal- 

lenges   477 

602.  Grounds  of  challenge 477 

603.  Challenges,  how  tried 478 

604.  Jury  to  be  sworn 478 

Abticle  IL 

conduct  of  the  trial. 

Section  607.  Order  of  proceeding  on  trial 478 

608.  Charge  to  the  jury.     Court  must  furnish  in  writing,  upon 

request,  the  points  of  law  contained  therein 479 

609.  Special  instructions 479 

610.  View  by  jury  of  the  premises 479 

611.  Admonition  when  jury  permitted  to  separate 479 

612.  Jury  may  take  with  them  certain  papers 480 

613.  Deliberation  of  jury,  how  conducted , 480 

614.  May  come  into  court  for  further  instructions 480 

615.  Proceedings  in  case  a  juror  becomes  sick 480 

616.  When  prevented  from  giving  verdict,  the  cause  may  be 

again  tried 480 

617.  While  jury  are  absent,  court  may  adjourn  from  time  to 

time.     Sealed  verdict 480 

618.  Verdict,  how  declared.     Form  of.    Polling  the  jury 481 

619.  Proceedings  when  verdict  is  informal 481 

Abticle  in. 

THE  VEBDICT. 

Section  624.  General  and  si>ecial  verdicts  defined 481 

625.  When  a  general  or  si>ecial  verdict  may  be  rendered 481 

626.  Verdict  in  actions  for  recovery  of  money  or  on  establishing 

counter  claim 482 

627.  Verdict  in  actions  for  the  recovery  of  specific  personal 

property 482 

628.  Entry  of  verdict 482 


Digitized  by 


Google 


ANALYSIS.  lix 

CONTEMPTS. 

CHAPTER  X. 
CoNTDfPTs  IN  Justices*  Courts. 

S£cno5  906.  ContempiB  a  juBtice  may  {^oniah  for 482 

907.  Proceedings  for  oontempta 483 

90a  Same • 483 

909.  Punishments  for  contempts 483 

910.  The  conviction  must  be  entered  in  the  docket 483 


TITLE    V. 
OF  CONTEMPTS. 

Section  1209.  What  acts  or  omissions  are  contempts 484 

1210.  Re-entry  on  property  after  eviction,  when  a  contempt. . .  485 

1211.  A  contempt  committed  in  the  presence  of  the  court  may 

be  punished  summarily.     When  not  so  committed  an 
affidavit  or  statement  shall  be  made 485 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show 

cause 485 

1213.  Bail  may  be  given  by  a  person  arrested  under  such  war- 

rant  486 

1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  de- 

tain the  person  until  discharged 486 

1215.  Bail  bond,  form  and  conditions  of 486 

1216.  Officer  m^st  return  warrant  and  undertaking,  if  any  ....  486 

1217.  Hearing 486 

1218.  Judgment  and  penalty,  if  guilty 486 

1219.  If  the  contempt  is  the  omission  to  perform  any  act,  the 

person  may  be  imprisoned  until  performance 486 

1220.  If  a  party  fail  to  appear,  proceedings 486 

1221.  Illness  sufficient  cause  for  non-appearance  of  party  ar- 

rested.   Confinement  under  arrests  for  contempt 486 

1222.  Judgment  and  orders  in  such  cases  final 487 


EVIDENCE. 


^     PART  IV. 

OF    EVIDENCE. 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

Section  1823.  Definition  of  evidence 487 

1824.  Definition  of  proof ^ 488 

1825.  Definition  of  law  of  evidence 488 

Digitized  by  VjOOQIC 


Ix  ANALYSIS. 

Section  1826.  The  degree  of  certainty  required  to  establish  facts 488 

1827.  Four  kinds  of  evidence  specified 488 

1828.  Several  degrees  of  evidence  specified 488 

1829.  Primary  evidence  defined 488 

1830.  Secondary  evidence  defined 488 

1831.  Direct  evidence  defined 488 

1832.  Indirect  evidence  defined '. 489 

1833.  Prima  facie  evidence  defined 489 

1834.  Partial  evidence  defined 489 

1835.  Satisfactory  evidence  defined 489 

1836.  Indispensable  evidence  defined 489 

1837.  CJonclusive  evidence  defined 489 

1838.  Cumulative  evidence  defined 489 

1839.  Corroborative  evidence  defined 489 


TITLE    I. 

OF  THE  GENERAL  PRINCIPLES  OF  EVIDENCE. 

Section  1844.  One  witness  sufficient  to  prove  a  fact 490 

1845.  Testimony  confined  to  personal  knowledge 490 

1846.  Testimony  to  be  in  presence  of  persons  affected 490 

1847.  Witness  presumed  to  speak  the  truth 491 

1848.  One  person  not  affected  by  acts  of  another 491 

1849.  Declarations  of  predecessor  in  title  evidence 491 

1850.  Declarations  which  are  a  part  of  the  transaction 491 

1861.  Evidence  relating  to  third  person 491 

1852.  Declaration  of  decedent,  evidence  of  pedigree 491 

1853.  Declaration  of  decedent  evidence  against  his  successor  in 

interest 491 

1854.  When  part  of  a  transaction  proved,  the  whole  is  admis- 

sible    492 

1855.  Contents  of  writing,  how  proved 492 

1856.  An  agreement  reduced  to  writing  deemed  the  whole 492 

1857.  Construction  of  language  relates  to  place  where  used. .  . .  493 

1858.  Construction  of  statutes  and  instruments,  general  rule. . .  493 

1859.  The  intention  of  the  legislature  or  parties 493 

1860.  The  circumstances  to  be  considered 493 

1861.  Terms  to  be  constnied  in  their  general  acceptation 493 

1862.  Written  words  control  those  printed  in  a  blank  form 493 

1863.  Persons  skilled  may  testify  to  decipher  characters 493 

1864.  Of  two  constructions,  which  preferred 493 

1865.  A  written  instrument  construed  as  umlerstood  by  parties.  494 

1866.  Construction  in  favor  of  natural  right  preferred 494 

1867.  Material  allegation  only  to  be  proved 494 

1868.  Evidence  confined  to  material  allegation 494 

1869.  Affirmative  only  to  be  proved 494 

1870.  Facts  which  may  be  proved  on  trial 494 


Digitized  by 


Google 


ANALYSIS.  Ixi 

TITLE    11. 

OF  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 

Chapter  I.  Knowledsre  of  the  court 496 

II.  Witnesses 497 

ni.  Writings 499 

IV.  Material  objects  presented  to  the  senses  other  than  writings  509 

V.  Indirect  evidence,  inferences  and  presumptions 610 

VI.  Indispensable  evidence 613 

VII.  Conclusive  and  unanswerable  evidence 515 

CHAPTER  I. 
Knowledge  op  the  Court. 
Section  1875.  Certain  facts  of  general  notoriety  assumed  to  be  true. 

Specification  of  such  facts 496 

CHAPTER  n. 

Witnesses. 

Section  1878.  Witnesses  defined 497 

1879.  All  persons  capable  of  perception  and  communication  may 

be  witnesses 497 

1880.  Persons  who  can  not  testify 497 

1881.  Persons  in  certain  relations  to  parties  prohibited 498 

1882.  Repealed 498 

1883.  Judge  or  a  juror  may  be  witness 498 

1884.  When  an  interpreter  to  be  sworn 498 

CHAPTER  in. 
Writings. 

Article  I.  Writings  in  general 499 

n.  Public  writings 499 

IIL  Private  writings 506 

Article  I. 

whitings  in  general. 

SEcnoN  1887.  Writings,  public  and  private 499 

1888.  Public  writings  defined 499 

1889.  All  others  private 499 

Article    II. 

PUBLIC  writings. 

SEcnoK  1892.  Every  citizen  entitled  to  inspect  and  copy  public  writings.  500 

1893.  Public  officers  bound  to  give  copies 500 

1894.  Four  kinds  of  public  writings 500 

1895.  Laws,  written  or  unwritten 500 

1896.  Written  lawsdefined • 500 

1897.  Constitution  and  statutes 500 

1898.  Public  and  private  statutes  defined 500 

1899.  Unwritten  law  defined 601 

1900.  Books  containing  laws  presumed  to  be  correct 501 


Digitized  by  VjOOQIC 


kii  ANALYSIS. 

Section  1901.  Public  seal  authenticates  a  law  or  document 501 

1902.  Other  evidence  of  laws  of  other  states 501 

1903.  Recitals  in  statutes,  how  far  evidence 501 

1904.  Judicial  record  defined 501 

1905.  Record,  how  authenticated  as  evidence 501 

1906.  Record  of  a  foreign  country,  how  authenticated 501 

1907.  Oral  evidence  of  a  foreign  record 502 

1908.  Effect  of  a  judgment  upon  rights  in  various  cases 502 

1909.  Effect  of  other  judicial  orders,  when  conclusive 502 

1910.  Where  parties  are  to  be  deemed  the  same 503 

1911.  What  deemed  adjudged  in  a  judgment 503 

1912.  Where  sureties  bound,  principal  is  also 503 

1913.  Record  of  another  state,  its  effect 503 

1914.  Record  of  a  court  of  admiralty 503 

1915.  Effect  of  a  foreign  judgment 503 

1916.  Manner  of  impeaching  a  record 503 

1917.  The  jurisdiction  necessary  in  a  judgment 503 

1918.  Manner  of  proving  other  official  documents 503 

1919.  Public  record  of  private  writing  evidence 604 

1920.  Entries  in  official  books  prima  facie  evidence 504 

1921.  Justice's  judgment  in  other  states,  how  proved 505 

1922.  Same 505 

*     1923.  Ck)ntent8  of  other  official  certificates 505 

1924.  Provisions  in  relation  to  states  apply  to  territories 505 

1925.  Certificates  of  purchase,  primary  evidence  of  ownership . .  505 

1926.  Entries  made  by  officers  or  boards  prima  facie  evidence. .  506 

Article  IIL 

private  writings. 

SEcnoN  1929.  Private  writings  classified 506 

1930.  Seal  defined 506 

1931.  Manner  of  making  it 506 

1932.  Distinction  between    sealed  and  unsealed  instruments 

abolished .      507 

1933.  Execution  of  an  instrument  defined 507 

1934.  Compromise  of  a  debt  without  seal  good 507 

1935.  Subscribing  witness  defined 507 

1936.  Books,  maps,  etc.,  how  far  evidence : 507 

1937.  Original  writing  to  be  produced  or  accounted  for 507 

1938.  When  in  possession  of  adverse  party,  notice  to  be  given .  507 

1939.  Writings  called  for  and  inspected  may  be  withheld 507 

1940.  Writing,  how  may  be  proved 507 

1941.  Other  witnesses  may  also  testify ^ 508 

1942.  When  evidence  of  execution  not  necessary 508 

1943.  Evidence  of  handwriting 608 

1944.  Allowed  by  comparison 508 

1945.  Same 508 

1946.  Entries  of  decedents  evidence  in  specified  cases 508 

1947.  Copies  of  entries  abo  allowed 508 

1948.  Private  writings  acknowledged  and  certified 508 

1949.  Repealed 509 


Digitized  by 


Google 


ANALYSIS.  Ixiii 

Sktion  1950.  Public  records  not  to  be  carried  about 609 

1951.  Certified  copies,  etc.,  admissible  without  further  proof. .  509 

CHAPTER  IV. 
Material  Objects  Presented  to  the  Senses,  Other  than  Writings. 
Section  1954.  Material  objects 609 

CHAPTER  V. 

Indirect  Evidence,  Inferences,  and  Presubiptions. 

Section  1957.  Indirect  evidence  classified 510 

1958.  Inference  defined 510 

1959.  Presumption  defined 610 

1960.  When  an  inference  arises 610 

1961.  Presumptions  may  be  controverted,  when 610 

1962.  Specification  of  conclusive  presumptions 610 

1963.  All  other  presumptions  may  be  controverted 611 

CHAPTER  VI. 
Indispensable  Evidence, 
Section  1967.  Indispensable  evidence,  what 613 

1968.  To  prove  perjury  and  treason,  more  than  one  witness  re- 

quired  » 614 

1969.  Will  to  be  in  writing 514 

1970.  Howrevoked 614 

1971.  Transfer  of  real  property  to  be  in  writing 614 

1972.  Last  section  not  to  extend  to  certain  cases 614 

1973.  Agreement  not  in  writing,  when  invalid 514 

1974.  Representation  of  credit  by  writing 615 

CHAPTER  Vn. 

Conclusive  or  Unanswerable  Evidence. 

Section  1978.  Conclusive  or  unanswerable  evidence 616 


TITLE     III. 

OF  THE  PRODUCTION  OF  EVIDENCE. 

Chapter  L  By  whom  to  be  produced 615 

II.  Means  of  production 516 

ni.  Manner  of  production 519 

CHAPTER  I. 
Br  Whom  to  be  Produced. 

Section  1981.  Evidence  to  be  produced  by  whom 616 

1982.  Writing  altered,  who  to  explain 616 

CHAPTER  II. 
Means  of  Production. 

SicnoN  1985.  Subpoena  for  witness  defined 516 

1986.  Subpoena,  how  issued 616 


Digitized  by 


Google 


Ixiv  ANALYSIS. 

Section  1987.  Subpoena,  how  served 517 

1988.  How,  if  witness  be  concealed 517 

1989.  When  a  witness  is  compelled  to  attend 517 

1990.  Person  present  compelled  to  testify 517 

1991.  Disobedience,  how  punished 517 

1992.  Forfeiture  therefor 517 

1993.  Warrant  may  issue  to  bring  witness,  when 518 

1994.  Contents  of  warrant 518 

1995.  If  witness  be  a  prisoner,  how  brought 518 

1996.  On  whose  motion 518 

1997.  How  examined 518 

CHAPTER  in. 
Manner  of  Production. 

Article      I.  Mode  of  taking  the  testimony  of  witnesses 519 

II.  Affidavits • 519 

III.  Depositions 521 

IV.  Manner  of  taking  depositions  out  of  the  state 522 

V.  Manner  of  taking  depositions  in  the  state 523 

VI.  General  rules  of  examination 525 

Article  I. 
mode  of  taking  the  testimony  of  witnesses. 

Section  2002.  Testimony,  in  what  mode  taken 519 

2003.  Affidavit  defined 519 

2004.  A  deposition  defined 519 

2005.  Oral  examination  defined 519 

2006.  Deposition,  how  taken 519 

Article  II. 

affidavits. 

Section  2009.  Affidavits  and  depositions,  how  taken 520 

2010.  Evidence  of  publication,  what 520 

2011.  Where  filed 520 

2012.  Affida\it8  to  be  used  in  this  state,  before  whom  may  be 

taken  in  this  state 520 

2013.  If  made  in  another  state  of  the  United  States,  before 

whom  taken 520 

2014.  If  made  in  a  foreign  country,  before  whom  taken '.  520 

2015.  Certificate  of  the  clerk,  if  taken  before  a  judge  of  a 

court  out  of  this  state 520 

Article  III. 

DEPOSITIONS. 

Section  2019.  Depositions,  when  used-. 521 

2020.  Testimony  of  a  witness  out  of  the  state,  when  taken 521 

2021.  In  the  state,  when  taken 621 

Article  IV. 

MANNER  OF  TAKING   DEPOSITIONS  OUT  OF  THE  STATE. 

Section  2024.  Testimony  of  witness  out  of  state  taken  upon  commission 

issued  under  seal,  upon  notice.     To  whom  to  issue ....  522 


Digitized  by 


Google 


ANALYSIS.  Ixv 

Section  2025.  Proper   interrogatories    may  be    prepared,   or    may  be 

waived  by  the  parties 522 

2026.  Authorities  and  duties  of  commissioner 522 

2027.  Trial,  when  postponed  for  reason  of  non-return  of  commis- 

sion     522 

2028.  Deposition,  by  whom  used • 522 

Article  V. 

MANNER  OP  TAKING  DEPOSITIONS  IN  THIS   STATE. 

Section  2031.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  no- 
tice to  the  adverse  party 523 

2032.  Manner  of  taking  depositions.     May  be  used  by  either 

party  on  the  trial 523 

20.33.  When  deposition  excluded 524 

2034.  A  deposition  once  taken  may  be  read  at  any  time 524 

2035.  Deposition  in  this  state  to  be  used  in  other  states 524 

2036.  How  to  procure  witness  upon  commission 524 

2037.  How,  if  no  commission 524 

2038.  Deposition,  how  taken 525 

Article  VI. 

OENERAL  rules  OF  EXAMINATION. 

Section  2042.  Order  of  proof  how  regulated 525 

2043.  "Witnesses  not  under  examination  may  be  excluded 525 

2044.  Court  may  control  mode  of  interrogation 525 

2045.  Direct  and  cross-examination  defined 525 

2046.  Leading  question  defined 526 

2047.  When  witness  may  refresh  memory  from  notes 526 

2048.  Cross-examination,  as  to  what 526 

2049.  Party  producing  not  allowed  to  lead  witness 526 

2050.  Witness,  how  examined.     When  re-examined 526 

2051.  How  impeached 527 

2052.  Same 527 

2053.  Evidence  of  good  character,  when  allowed 527 

2054.  Writing  shown  to  witness  may  be  inspected  by  adverse 

party 527 


TITLE    IV. 

OF  THE  EFFECT  OF  EVIDENCE. 

SECTION  2061.  Jury  judges  of  effect  of  evidence,  but  to  be  instructed  on 

certain  points 527 


TITLE   V. 
OF  THE  RIGHTS  AND  DUTIES  OF  WITNESSES. 

SxcnoN  2064.  Witnesses  bound  to  attend  when  subpoenaed 528 

2065.  Witnesses  bound  to  answer  questions 529 

2066.  Right  of  witnesses  to  protection 529 

2067.  Witnesses  protected  from  arrest  when  attending,  or  going 

orretoming 529 

Digitized  by  VjOOQIC 


Ixvi  ANALYSIS. 

Section  2068.  Arrest  to  be  made  void,  and  party  making  arrest  liable, 

etc 529 

2069.  To  make  affidavit  if  arrested 529 

2070.  Court  to  discharge  witnesses  from  arrest 530 


TITLE    VI. 

OF  EVIDENCE  IN  PARTICULAR   CASES,   AND   MISCELLANEOUS 
AND  GENERAL  PROVISIONS. 

Chaptee     I.  Evidence  in  particular  cases .' 530 

n.  Proceedings  to  perpetuate  testimony 532 

III.  Administration  of  oaths  and  affirmations 534 

IV.  Greneral  provisions , 535 

CHAPTER  L 
Evidence  in  Particular  Cases. 

Section  2074.  An  offer  equivalent  to  payment 530 

2075.  Whoever  pays  entitled  to  receipt 530 

2076.  Objections  to  tender  must  be  specified 530 

2077.  Rules  for  construing  description  of  lands 531 

2078.  Compromise  offer  of  no  avail 531 

2079.  In  action  for  divorce,  admission  not  sufficient 531 

CHAPTER  II. 

Proceedings  to  Perpetuate  Testimony. 

Section  2083.  Evidence  may  be  perpetuated 532 

2084.  Manner  of  application  for  order 532 

2085.  Appointee  of  judge,  authority  of 532 

2086.  Manner  of  taking  the  deposition 533 

2087.  Deposition  to  be  filed 533 

2088.  When  the  evidence  may  by  produced 533 

2089.  Effect  of  the  deposition ; 534 

CHAPTER  IIL 

ADltflNISTRATION   OF  OaTHS  AND   AfFIR31ATI0NS. 

Section  2093.  Judicial  and  certain  officers  authorized  to  administer 

oaths 534 

2094.  Form  of  ordinary  oath  to  a  witness 534 

2095.  Form  may  be  varied  to  suit  witness*  belief 534 

2096.  Same 534 

2097.  Any  person  who  prefers  it  may  declare  or  affirm 534 

CHAPTFJi  IV. 
General  Provisions, 
Section  2101.  Questions  of  fact  to  be  decided  by  jury,  and  the  evidence 

addressed  to  them 535 

2102.  Questions  of  law  addressed  to  the  court 635 

2103.  Questions  of  fact  by  court  or  referees 535 

2104.  Moneys  paid  into  court 535 


APPENDIX. 

Statutes  in  Force  Containing  Penal  Clauses pp.  539-561 

Digitized  by  VjOOQIC 


CRIMINAL  LAW, 

PLEADING  AND  PRACTICE 

IN    THK 

COURTS  OF  THE  STATE  OF  CALIFORNIA. 


Digitized  by 


Google 


Digitized  by 


Google 


THE  PENAL  CODE 

OF 

THE  STATE  OF  CALIFORNIA 


AN  ACT  TO  ESTABLISH  A  PENAL  CODE. 

[Approved  February  14,  1872.] 


The  People  of  (he  State  of  California^  represented  in  Senate  and 
Assembly,  do  enact  as  follows  : 

TITLE  OF  THE  ACT. 
Section  1.  Title  and  Divisions  of  this  Code. 

1.  This  Act  shall  be  known  as  The  Penal  Code  of  California, 
and  is  divided  into  Three  Parts,  as  follows: 
Part  I. — Of  Crimes  and  Punishments. 
Part  II. — Of  Criminal  Procedure. 
•Part  m. — Of  the  State  Prison  and  County  Jails. 

PRELIMINAEY  PROVISIONS. 

Sbction  2.  When  this  Act  takes  effect. 

3.  Not  retroactive. 

4.  Construction  of  the  Penal  Code. 

6.  Provisions  similar  to  existing  laws,  how  construed. 

6.  Effect  of  Code  upon  past  offenses. 

7.  Words,  what  included  in  definition. 

8.  What  intent  to  defraud  is  sufficient. 

9.  Civil  remedies  preserved. 

10.  Proceedings  to  impeach  or  remove  officers  and  others  preserved. 

11.  Authority  of  Courts-martial  preserved.      Courts  of  justice  to 

punish  for  contempts. 

12.  Of  sections  declaring  crimes  punishable.     Duty  of  Court. 

13.  Punishments,  how  determined. 

14.  Witness'  testimony  may  be  read  against  him  on  prosecution  for 

perjury. 

15.  "Crime"  and  ** public  offense '*  defined, 

16.  Crimes,  how  divided. 
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Section  17.  Felony  and  misdemeanor  defined. 

18.  Punishment  of  felony,  when  not  otherwise  prescribed. 

19.  Punishment  of  misdemeanor,  when  not  otherwise  prescribed. 

20.  To  constitute  crime  there  must  be  unity  of  act  and  intent. 

21.  Intent,  how  manifested,  and  who  considered  of  sound  mind. 

22.  Drunkenness  no  excuse  for  crime.   When  it  may  be  considered. 

23.  Certain  statutes  specified  as  continuing  in  force. 

24.  This  Act,  how  cited. 

2.  This  code  takes  effect  at  twelve  o'clock,  noon,  on  the  first 
day  of  January,  eighteen  hundred  and  seventy-three. 

1.  Applies  to  "What. — This  section  only  applies  to  this  code  as  originally 
passed.  The  date  of  the  approval,  and  taking  efiect  of  the  different  amend- 
ments thereto,  will  be  found  at  the  end  of  each  section  amended  or  added. 

3.  No  part  of  it  is  retroactive,  unless  expressly  so  declared. 

1.  Constitational  Prohibition.— The  enactment  of  ex  pod  facto  laws  is 
expressly  forbidden  by  the  federal  constitution.  Art.  1,  sees.  9,  10.  And  by 
the  constitution  of  California.  Art.  1,  sec.  16.  A  like  provision  is  found  in 
the  constitutions  of  the  several  states. 

2.  Ez  Post  Facto  Laws,  "What  are. -Justice  Chase  thus  defines  ex /)o«< 
facto  laws: 

**  1.  Every  law  that  makes  an  action  done  before  the  passing  of  the  law, 
and  which  was  innocent  when  done,  criminal,  and  punishes  such  action. 

**  2.  Every  law  that  aggravates  a  crime,  or  makes  it  greater  than  when  com- 
mitted. 

**  3.  Every  law  which  changes  the  punishment,  and  inflicts  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  when  committed. 

**  4.  Every  law  that  alters  the  legal  rules  of  evidence,  and  receives  less  or 
different  testimony  than  the  law  required  at  the  time  of  the  commission  of 
the  off*ense,  in  order  to  convict  the  offender."    Calder  v.  Btill,  3  Dall.  3pO. 

The  expression  **ex  post  facto^*  is  technical,  and  is  applied  exclusively  to 
penal  statutes.  Id.  Such  a  law  is  one  which  punishes  for  an  act  not  pun- 
ishable when  committed.  Cummings  v.  Missouriy  4  WalL  326.  Or  imposes 
additional  punishment.  Id.  Or  changes  the  rules  of  evidence  so  that  less  or 
different  testimony  is  sufficient  to  convict.  Id.  Or*which  changes  the  pun- 
ishment after  conviction.  Ilartung  v.  The  People^  22  N.  Y.  106.  Or 
changes  the  kind  and  character  of  punishment  which  attached  to  the  offense 
when  it  was  committed.  Shepherd\,  The  People^  25  Id.  415;  Ilartung  v.  The 
People,  26  Id.  169. 

But  it  has  been  held  that  a  statute  which  makes  the  breach  of  a  pre-exist- 
ing contract  criminal,  though  not  so  prior  to  the  passage  of  the  act,  is  con- 
stitutional, though  the  soundness  of  this  decision  may  well  be  doubted. 
Blann  v.  State,  39  Ala.  353. 

3.  Laws  not  Ez  Post  Facto. — Laws  creating  new  tribunals,  or  confer- 
ring new  jurisdiction,  or  enlarging  or  diminishing  the  powers  of  existing 
courts,  are  not  ex  pod  facto.  State  v.  SuUican,  14  Rich.  281;  Com.  v.  Phillips, 
11  Pick.  28.  Nor  are  laws  changing  the  place  of  trial.  Out  v.  The  State,  9 
WulL  35.  Nor  laws  changing  criminal  procedure.  People  v.  Mortimer,  46 
CaL  114;  WaUtoji  v.  Com.,  16  B.  Mon.  15;  Petry  v.  Com.,  3  Gratt.  632.     A 
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law  which  provides  that  one  convicted  of  a  second  offense  shall  receive 
greater  punishment  than  for  a  first  offense,  is  not  ex  post  facto,  even  when  ap- 
plied to  the  case  of  one  who  committed  the  first  ofiense  prior  to  the  enact- 
ment of  the  law.  Ex  parte  Qutierr^,  43*Cal.  429;  People  v.  Stanley,  47  Id. 
113;  Boss'  cace,  2  Pick.  165;  Rand  v.  Com,,  9  Gratt  738. 

4.  Rale  of  Confltructioii. — A  law  will  not  be  so  construed  as  to  give  it  a 
retroactive  operation,  unless  it  is  clearly  apparent  that  such  was  the  inten- 
tion of  the  legislature.  Oates  v.  Salmon,  28  Cal.  320;  Von  Schmidt  v.  Hunt- 
ington, 1  Id.  55;  Hibemia  S,  <t:  L,  Society  v.  Jordan,  6  Pac.  C.  L,  J.,  686. 

5.  Corresponding  SectionB.  — ^Tha  same  section  is  found  in  each  of  the 
other  three  codes. 

4.  The  rule  of  the  oommoa  law,  that  penal  statutes  are  to  be 
strictly  construed,  has  no  application  to  this  code.  All  its  pro- 
visions are  to  be  construed  according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  its  objects  and  to  promote  justice. 

1.  Construction  of  this  Code. — By  this  section  the  common  law  rule,  that 
all  penal  statutes  are  to  be  strictly  construed,  and  never  extended  by  impli- 
cation, has  been  abrogated  in  this  state,  and  one  adopted  more  likely  to  give 
effect  to  the  provisions  of  this  code  and  promote  justice.  Ex  parte  GuUeiTCZ, 
45  Cal.  431;  People  v.  Soto,  49  Id.  68;  People  v.  IVest,  Id.  610;  People  v. 
Tisdale,  6  Pac  C.  L.  J.  727.  **The  established  rule  of  the  common  law  nn- 
donbtedly  was,  that  statutes  of  the  character  of  the  one  now  under  considera- 
tion should  receive  a  strict  constiiiction  in  favor  of  him  upon  whom  a  penalty 
was  to  be  inflicted;  but  this  rule  has  been  abrogated  by  the  code,  which  has 
eonstitmted  itself  in  this  respect  its  .^wn  interpreter. "  Ex  parte  Gutierrez, 
supra;  see  P4iople  v,  Tisdale,  6  Pac.  a  L.  J.  727. 

This  rule  of  strict  ooustniction  was  not  limited  to  statutes  that  were  penal 
in  their  nature,  but  it  extended  to  all  statutes  in  derogation  of  the  common 
law;  and  the  uniform  rale  in  this  state,  prior  to  the  adoption  of  this  section, 
was,  that  all  such  statutes,  penal  or  otherwise,  should  be  strictly  construed, 
and  limited  in  their  operations  to  the  strict  letter  of  the  law.  Hotaling  v. 
Cronise,  2  CaL  60;  People  v.  BwUer,  11  Id.  221;  Turner  v/ Tuolumne  Co, 
Water  Co.^  25  Id.  400;  Pina  v.  Peck,  31  Id,  362.  The  object  of  the  legisla- 
ture  in  passing  this  section  was  to  do  away  with  this  rule  of  statutory  con- 
struction and  to  adopt  a  more  liberal  one  in  its  stead,  with  the  view  of  fur- 
nishing the  courts  with  a  rule  of  procedure  more  conformable  to  the  purposes 
of  justice.  Statutes,  however,  in  affirmance  of  the  common  law,  are  to  be 
construed  as  was  the  rule  by  that  law.     Baker  v.  Baker,  13  Cal.  95. 

In  the  coBstniction  and  interpretation  of  all  laws,  resort  is  frequently  had 
to  the  title  of  the  act  for  assistance  in  arriving  at  the  true  meaning  thereof. 
It  can  not  be  used  for  the  purpose  of  restraining  or  controlling  any  positive 
provision,  but  in  cases  of  doubt  it  is  often  resorted  to  as  a  means  of  ascertain- 
ing the  intent  of  the  legislature,  and  when  considered  with  other  parts  of  the 
law,  may  materially  aid  in  removing  ambiguities  therein,  Flynn  v,  Abbott, 
16  CaL  365;  State  v.  Conkling,  19  Id,  512;  People  v.  San  Francisco,  36  Id. 
602;  MaUer  of  Boston  M,  A  M,  Co.,  61  Id.  624;  Weed  v,  Maynard,  52  Id. 
459;  Harris  v,  5^.  of  S,  F,,  Id.  554;  see  Hagar  v.  Sup,  of  Yolo  County,  47 
Id,  232.  The  Codes  of  California,  divided,  as  they  are,  into  titles,  chapters, 
and  sections,  and  the  subject-matter  of  each  chapter  being  designated  by 
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head-notes,  more  consideration  is  due  to  the  latter,  in  the  construction  of  the 
several  chapters  aud  sections,  than  is  generally  given  to  the  title  of  an  act. 
In  considering  this  question,  the  following  views  were  expressed  by  the  su- 
preme court  of  this  state:  "The  practice  act  is  divided  into  titles,  chapter*, 
and  sections;  the  head  of  each  chapter  in  the  several  titles  is  a  note  indicat- 
ing generally  the  subjects  to  which  the  chapter  is  devoted.  *  ♦  ♦  While 
the  t-ule  is  well  settled,  that  the  title  of  an  act  will  not  control  the  language 
in  the  body  of  the  statute,  but  may  be  referred  to  as  tending  to  explain  the 
intention  when  the  language  is  doubtful,  we  are  of  opinion  that  these  head- 
notes,  indicating  the  particular  subjects  treated  of  in  the  several  chapters, 
arc  entitled  to  more  consideration  than  the  title  to  the  entire  act.  The  re- 
vised statutes  of  New  York  (passed  as  one  act)  were  also  divided  into  titles, 
chapters,  and  sections,  with  similar  head-notes  to  the  chapters;  and  in  dis- 
cussing the  eflect  to  be  given  to  these  head-notes,  the  supreme  court  of  that 
state  say:  'The  inscription  to  chapter  five  is  not  in  any  sense  a  title  to  a  stat- 
ute. It  forms  a  part  of  the  body  of  the  act  quite  as  much  as  the  section 
cited,  and  it  was  inserted  for  the  purpose  of  controlling  and  limiting  the  scope 
and  application  of  the  general  words  used  in  the  chapter.*  People  v. 
MolinenXy  53  Barb.  15.  On  appeal  to  the  court  of  appeals,  this  ruling  was 
approved  and  afSrmed.  [40  N.  Y.  113.]  If  the  head-note  of  the  chapter  is  to 
be  consulted  in  the  interpretation  of  section  two  hundred  and  fifty-one,  it  be- 
comes apparent  that  it  was  intended  to  apply  to  willful  trespasses  only." 
Barnes  v.  Jones,  51  Cal.  306;  see  State  v.  Vowels,  4  Ore.  326.  ' 

When  the  codes  were  adopted  by  the  legislature  at  its  session  of  1871-2,  cer- 
tain rules  were  incorporated  in  the  Political  Code,  establishing  the  efi«ct  of  the 
different  codes,  and  providing  the  manner  in  which  they  were  to  be  construed. 
'*  If  the  provisions  of  any  law  passed  at  the  present  session  of  the  legislature 
contravene  or  are  inconsistent  with  the  provisions  of  either  of  the  four  codes, 
the  provisions  of  such  law  must  prevail."  Political  Code,  sec.  4479.  **  With 
relation  to  ^ach  other,  the  provisions  of  the  four  codes  must  be  construed 
(except  as  in  the  next  two  sections  provided)  as  though  all  such  codes  had  been 
passed  at  the  same  moment  of  time,  and  were  parts  of  tlie  same  statute."  Id. 
4480.  *'  If  the  provisions  of  any  title  conflict  with  or  contravene  the  pro- 
visions of  anothertitle,  the  provisions  of  each  title  must  £*revail  as  to  all  U)atters 
and  questions  arising  out  of  the  subject-matter  of  such  title."  Id.  4481. 
'*  If  the  provisions  of  any  chapter  conflict  with  or  contravene  the  provisions 
of  another  chapter  of  the  same  title,  the  provisions  of  each  chapter  must  pre- 
vail as  to  all  matters  and  questions  arising  out  of  the  subject-matter  of  such 
chapter. "  Id.  4482.  •*  If  the  provisions  of  any  article  conflict  with  or  contra- 
vene the  provisiousof  another  article  of  the  same  chapter,  the  provisions  of  each 
article  must  prevail  as  to  all  matters  and  questions  arising  out  of  the  subject- 
matter  of  such  article."  Id.  4483.  **If  conflicting  provisions  are  found  in 
diflerent  sections  of  the  same  chapter  or  article,  the  provisions  of  the  sections 
last  in  numerical  order  must  prevail,  unless  such  construction  is  inconsistent 
with  the  meaning  of  such  chapter  or  article."  Id.  4484;  see  also  Code  Civil 
Procedure,  sees.  4  and  1858;  Political  Code,  sec.  4,  and  Civil  Code,  sec  4. 

In  Gonzales  v.  Wojison,  51  Cal.  295,  it  was  held,  that  when  the  provisions  of 
the  different  codes  conflict  with  each  other,  such  a  construction  must  be  given 
to  them  that  all  may,  if  possible,  have  effect.  The  provisions  of  the  codes 
regulating  judicial  remedies,  apply  only  to  proceedings  in  the  state  courts,  and 
not  to  proceedings  in  the  federal  courts.     Majors  v.  Cowellf  51  Cal.  478. 
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5.  The  provisions  of  this  code,  so  far  as  they  are  substan- 
tially the  same  as  existing  statutes,  must  be  construed  as  con- 
tinuations thereof,  and  not  as  new  enactments. 

1.  Rev.  Laws  of  Mass.,  1858,  c.  182,  sec.  9. 

6.  No  act  or  omission  commenced  after  twelve  o'clock,  noon, 
of  the  day  on  which  this  code  takes  effect  as  a  law,  is  criminal 
or  punishable,  except  as  prescribed  or  authorized  by  this  code, 
or  by  some  of  the  statutes  which  it  specifies  as  continuing  in 
force  and  as  not  a^ected  by  its  provisions,  or  by  some  ordinance, 
municipal,  county,  or  township  regulation,  passed  or  adopted 
under  such  statutes,  and  in  force  when  this  code  takes  effect. 
Auy  act  or  omission  commenced  piior  to  that  time  may  be  in- 
quired of,  prosecuted,  and  punished  in  the  same  manner  as  if 
this  code  had  not  been  passed. 

1.  Common  Law  Offenses  Abolished.— Section  four  thousand  four 
hundred  and  sixty-eight  of  the  PoUtical  Code  provides  that  the  common  law 
of  Englaud,  so  far  as  it  is  not  repugnant  to  or  inconsistent  with  the  constitu* 
tion  of  the  United  States,  or  the  constitution  or  laws  of  this  state,  is  the  rule 
of  decision  in  all  the  courts  of  this  state.  The  same  provision  was  contained 
in  the  statutes  prior  to  the  adoption  of  the  codes.  Stata.  1850,  219.  The 
above  section  of  the  Penal  Ckxle,  however,  when  read  with  section  four,  would 
seem  to  substantially  exclude  the  common  law  as  a  rule  of  decision  on  all 
questions  relating  to  crimes  or  criminal  procedure  in  this  state,  so  that  no  act 
or  omission  is  now  punishable  in  this  state  unless  expressly  made  so  by  the 
provisions  of  this  code,  or  of  some  existing  statute. 

2.  Construction. — The  provisions  of  this  section  have  no  reference  to  the 
forms  of  criminal  procedure.     People  v.  Mortimer^  46  Cal.  1 14. 

7.  Words  used  in  this  code  in  the  present  tense,  include  the 
future  as  well  as  the  present;  words  used  in  the  masculine  gender 
include  the  feminine  and  neuter;  the  singular  number  includes 
the  plural,  and  the  plural  the  singular;  the  word  person  includes 
a  corporation  as  well  as  a  natural  person;  writing  includes 
printing;  oath  includes  affirmation  or  declaration;  and  every 
mode  of  oral  statement  under  oath  or  affirmation  is  embraced 
by  the  term  "testify,"  and  every  written  one  in  the  term  '*  de- 
pose;" signature  or  subscription  includes  mark,  when  the  per- 
son can  not  write,  his  name  being  written  near  it,  and  witnessed 
by  a  person  who  writes  his  own  name  as  a  witness.  The  follow- 
ing wordSy  also,  have  in  this  code  the  signiiicatiou  attached  to 
them  in  this  section,  unless  otherwise  apparent  from  the  con- 
text: 

One — ^The  word  **  willfully,"  when  applied  to  the  intent  with 
which  an  act  is  done  or  omitted,  implies  simply  a  purpose  or 
willingness  to  commit  the  act,  or  make  the  omission  referred  to. 
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It  does  not  require  any  intent  to  violate  law,  or  to  injure  another^ 
or  to  acquire  any  advantage. 

Two — The  words  **  neglect/*  **  negligeijce/*  **  negligent/*  and 
*'  negligently,^  import  a  want  of  such  attention  to  the  nature  or 
probable  consequences  of  the  act  or  omission  as  a  prudent  man 
ordinarily  bestows  in  acting  in  his  own  concerns. 

Three — The  word  **  corruptly  *'  imports  a  wrongful  design  to 
acquire  or  cause  some  pecuniary  or  other  advantage  to  the  per- 
son guilty  of  the  act  or  omission  referred  to>  or  to  some  other 
person. 

Four — ^The  words  *•  malice*'  and  "maliciously"  import  a 
wish  to  vex,  annoy,  or  injure  another  person,  or  an  intent  to  do 
a  wrongful  act,  established  either  by  proof  or  presumption  of 
law. 

Five — The  word  *'  knowingly  '*  imports  only  a  knowledge  that 
the  facts  exist  which  bring  the  act  or  omission  within  the  pro- 
visions of  this  code.  It  does  not  require  any  knowledge  of  the 
unlawfulness  of  such  act  or  omission. 

Six — ^The  word  "  bribe  **  signifies  anything  of  value  or  advan- 
tage, present  or  prospective,  or  any  promise  or  undertaking  to 
give  any,  asked,  given,  or  accepted,  with  a  corrupt  intent  to  in- 
fluence, unlawfully,  the  person  to  whom  it  is  given,  in  his  action » 
vote,  or  opinion,  in  any  public  or  official  capacity. 

Seven — The  word  "vessel,**  when  used  with  reference  to 
shipping,  includes  ships  of  all  kinds,  steamboats^  canals,  boats^ 
barges,  and  every  structure  adapted  to  be  navigated  from  place 
to  place  for  the  transportation  of  merchandise  or  persons. 

Eight — ^The  words  *' peace  officer*'  signify  any  one  of  the 
officers  mentioned  in  section  eight  hundred  and  seventeen  of 
this  code. 

Nine — The  word  "  magistrate  *'  signifies  any  one  of  the  officers 
mentioned  in  section  eight  hundred  and  eight  of  this  code. 

Ten — The  word  **  property  **  includes  both  real  and  personal 
property.  , 

Eleven — The  words'*  real  property  *' are  co-extensive  with 
lands,  tenements,  and  hereditamenta 

Twelve — The  words  ** personal  property**  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

Thirteen — The  word  '* month**  means  a  calendar  month,  un- 
less otherwise  expressed. 

Fourteen — The  word  **will*'  includes  codicils. 

Fifteen — The  word  "writ**  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people^  or  of  a  court  or  ju- 
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dicial  officer,  and  the  word  "  process,"  a  writ  or  summons  issued 
in  the  course  of  judicial  proceedings. 

Sixteen — Words  and  phrases  must  be  construed  according  to 
the  context  and  the  approved  usage  of  the  language;  but  tech- 
nical words  and  phrases,  and  such  others  as  may  have  acquired 
a  peculiar  and  appropriate  meaning  in  law,  must  be  construed 
according  to  such  peculiar  and  appropriate  meaning. 

Seventeen — ^Words  giving  a  joint  authority  to  three  or  more 
public  officers  or  other  persons,  are  construed  as  giving  such 
authority  to  a  majority  of  them,  unless  it  be  otherwise  expressed 
in  the  act  giving  the  authority. 

Eighteen — When  thp  seal  of  a  court  or  public  officer  is  required 
by  law  to  be  affixed  to  any  paper,  the  word  '*  seal  **  includes  an  im- 
pression of  such  seal  upon  the  paper  alone,  or  upon  any  sub- 
stance attached  to  the  paper  capable  of  receiving  a  visible  im- 
pression. The  seal  of  a  private  person  may  be  made  in  like 
manner,  or  by  the  scroll  of  a  pen,  or  by  writing  the  word  **  seal " 
against  bis  name. 

Nineteen — The  word  '*  state,"  when  applied  to  the  different 
parts  of  the  United  States,  includes  the  District  of  Columbia 
and  the  territories,  and  the  words  *'  United  States  "  may  include 
the  District  and  territories.  [Amendment^  approved  March  30, 
1874;  in  effect  July  1, 1874. 

1.  " Person. "—DoMflrtoM  v.  Pa<%  M,  S,  S.  Co.,  4  Cal.  304.  County  is  not 
Hunsaker  v.  Borden,  5  Id.  288. 

2.  "Oath."— Sees.  17,  2097,  C.  C.  P. 

3.  ••  Signature. "—Penwiw^ton  v.  Baehr,  48  Cal.  565;  Hancock  v.  Boxcman, 
49  Id.  413;  Fox  v.  Sup.  of  San  Mateo  Co.,  Id.  663;  McKee  v.  Vernon  Co.,  3 
DilL  210;  James  v.  Patten,  6  N.  Y.  [2  Seld.]  13. 

4.  Subd.  1.  "V^mfiil.  "—Peopfe  v.  Murray,  10  Cal.  309;  PeopU  v.  Pool, 
27  Id.  672;  Benkert  v.  BenkeH,  32  Id.  469. 

5.  Subd.  2.  "Negligence."— i?MjAard«o»  v.  Kier,  34  Cal.  63. 

6.  Subd.  4.  "BlaUce."— ifay/iard  v.  F.  F.  Ins.  Co.,  34  CaL  48;  PeopU 
V.  Taylor,  36  Id.  255. 

7.  Subd.  10.  "Property."— JfcA'eow  v.  Bisbee,  9  CaL  142;  Davis  v. 
Mitchell,  34  Id.  81;  People  v.  Eddy,  43  Id.  331;  Savings  and  Loan  Society  v. 
Austin,  46  Id.  415;  People  v.  Ilibtmia  Bank,  61  Id.  243;  Art.  XIII,  sec.  one, 
Const,  of  California. 

8.  Subd.  11.  "Real  Property."— ^tof*  v.  Moore,  12  Cal.  56;  Tescke- 
maeher  v.  Thompson,  18  Id.  12. 

9.  Subd.  12.  "Personal  Property."— ilrfaTiw  v.  Hackett,  7  CaL  203; 
Davis  V.  Mitchell,  34  Id.  81. 

10.  EKibd.  13.  "  Month."— (?roM  v.  FowUr,  21  Cal.  392;  Sprague  v. 
Noncay,  31  Id.  173;  Savings  and  Loan  Society  v.  Thompson,  32  Id.  347. 


Digitized  by 


Google 


gg8-12  PBELIMINABT  PROVISIONS.  8 

8.  Whenever,  by  any  of  the  provieions  of  this  code,  an  intent 
to  defraud  is  required  in  order  to  constitute  any  offense,  it  is 
sufficient  if  an  intent  appears  to  defraud  any  person,  associa- 
tion, or  body  politic  or  corporate  whatever. 

9.  The  omission  to  specify  or  affirm  in  this  code  any  liability 
to  damages,  penalty,  forfeiture,  or  other  remedy  imposed  by 
law  and  allowed  to  be  recovered  or  enforced  in  any  civil  action 
or  proceeding,  for  any  act  or  omission  declared  punishable 
herein,  does  not  aflfect  any  right  to  recover  or  enforce  the  same. 

1.  Merger  of  Civil  Remedy. — In  all  cases  a  crime  includes  an  injury; 
every  public  offense  is  also  a  private  wrong,  and  somewhat  more;  it  affects 
the  individual,  and  it  likewise  affects  the  community.  But  by  tl\e  ancient 
common  law  it  was  held,  that  the*  private  injury  was  swallowed  up  in  the 
public  wrong.  4  Bl.  Com.  6.  Afterward  this  rule  was  relaxed,  and  it  was 
held,  that  the  civil  right  to  sue  for  the  injury  a  party  has  received  for  a  case 
of  felony  is  not  merged  or  destroyed,  but  only  suspended  until  the  guilty 
party  is  convicted,  or  an  earnest  endeavor  has  been  made  to  bring  the  offender 
to  justice.  After  the  accused  had  been  convicted,  or  acquitted  without  col- 
lusion, a  civil  action  could  be  prosecuted  for  the  same  injury.  Crosby  v. 
Leng,  12  East,  409;  While  v.  SpeUigue,  13  Mee.  &  W.  603.  In  some  of  the 
United  States  it  has  been  decided,  that  no  civil  action  could  be  prosecuted 
before  conviction.  Foster  v.  Tucker,  3  Greenl.  458;  14  Am.  Dec  243.  In 
most  of  the  states,  however,  this  rule  has  been  directly  repudiated.  Boston 
etc,  R,  R.  V.  Dana,  1  Gray,  83,  and  cases  there  cited;  1  Bish.  Crim.  L.,  sec 
271  et  seq.  See  WhUe  v.  Fort,  3  Hawks,  251;  1  Ben.  &  Heard,  Lead.  Cas.  34, 
note  42. 

10.  The  omission  to  specify  or  affirm  in  this  code  any  ground 
of  forfeiture  of  a  public  office,  or  other  trust  or  special  authority 
conferred  by  law,  or  any  power  conferred  by  law  to  impeach, 
remove,  depose,  or  suspend  any  public  officer  or  other  person 
holding  any  trust,  appointment,  or  other  special  authority  con- 
ferred by  law,  does  not  affect  such  forfeiture  or  power,  or  any 
proceeding  authorized  by  law  to  carry  into  effect  such  impeach- 

.ment,  removal,  deposition,  or  suspension. 

11.  This  code  does  not  affect  any  power  conferred  by  law 
upon  any  court  martial,  or  other  military  authority  or  officer,  to 
impose  or  inflict  punishment  upon  offenders;  nor  any  power 
conferred  by  law  upon  any  public  body,  tribunal,  or  officer,  to 
impose  or  inflict  punishment  for  a  contempt. 

12.  The  several  sections  of  this  code  which  declare  certain 
crimes  to  be  punishable  as  therein  mentioned,  devolve  a  duty 
upon  the  couii  authorized  to  pass  sentence,  to  determine  and 
impose  the  punishment  prescribed. 

1.  See  sec.  1191,  n. ;  sec.  1201,  n.,  for  what  may  be  shown  in  arrest  of  judg- 
ment. 
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13.  Whenever  in  this  code  the  punishment  for  a  crime  is  left 
undetermined  between  certain  limits,  the  punishment  to  be  in- 
flicted in  a  particular  case  must  be  determined  by  the  court 
authorized  to  pass  sentence,  within  such  limits  as  may  be  pre- 
scribed by  this  code. 

1.  Sec.  12,  n.  In  People  v.  Bilei/f  48  Cal.  549,  a  judgment  sentencing  the 
defendant  for  a  longer  period  than  the  statute  prescribed,  was  held  erroneous, 
and  was  reversed  and  the  proper  judgment  ordered  entered. 

14.  The  various  sections  of  this  code  which  declare  that  evi- 
dence obtained  upon  the  examination  of  a  person  as  a  witness 
can  not  be  received  against  him  in  any  criminal  proceeding,  do 
not  forbid  such  evidence  being  proved  against  such  person  upon 
any  proceedings  founded  upon  a  charge  of  perjury  committed 
in  such  examination. 

15.  A  crime  or  public  offense  is  an  act  committed  or  omitted 
in  violation  of  a  law  forbidding  or  commanding  it,  and  to  which 
is  annexed,  upon  conviction,  either  of  the  following  punish- 
ments: 

1.  Death; 

2.  Imprisonment; 

3.  Fine; 

4.  Removal  from  office;  or, 

5.  Disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust,  or  profit  in  this  state. 

1.  Crixae,  DefinitionB  ol — **  An  act  committed  or  omitted  in  violation  of 
a  public  law  forbidding  or  commanding  it."    4  Bl.  Com.  5. 

"  A  breach  and  violation  of  the  public  rights  and  duties  due  to  the  whole 
community  considered  as  a  community,  in  its  several  aggregate  capacity."    Id 

**  An  act  of  disobedience  to  a  law,  forbidden  under  pain  of  punishment. 
Steph.  Crim.  L.  1;  Harris  Crim.  L.  1. 

*'  An  act  which  the  state  absolutely  prohibits,  or  a  forbearance  from  an  act 
which  the  state  absolutely  commands  to  be  done,  the  state  making  use  of 
such  a  kind  and  measure  of  punishment  as  may  seem  needed  to  render  such 
prohibition  or  command  effectual."    Amos  on  Jurisprudence,  286. 

"An  act  or  omission  forbidden  bylaw,  under  threat  of  punishment." 
Abbott's  Law  Diet.,  title  "Crime."    See  sec.  20,  n.  1. 

2.  Subd.  1.     See  sees.  37,  190. 

3.  Subd.  4.  See  sees.  737-772  inclusive;  Constitution,  Art.  IV,  sees.  18, 
21;  Art  XII,  sec.  18. 

4.  Sabd.  5.     Constitution,  Art.  XX,  sees.  10,  IL 

16.  Crimes  are  divided  into: 

1.  Felonies;  and, 

2.  Misdemeanors. 
X.  Sec.  17,  n.  1. 
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17.  A  felony  is  a  crime  wtich  is  punishable  with  death,  or 
by  imprisonment  in  the  state  prison.  Every  other  crime  is  a 
misdemeanor.  When  a  crime  punishable  by  imprisonment  in 
the  state  prison  is  also  punishable  by  fine  or  imprisonment  in  a 
county  jail,  in  the  discretion  of  the  court,  it  shall  be  deemed 
a  misdemeanor  for  all  purposes  after  a  judgment  imposing 
a  punishment  other  than  imprisonment  in  the  state  prison. 
[Amendment,  approved  March  7,  1874;  in  effect  sixtieth  day  after 
passage, 

1.  Felonies  and  Misdemeanors. — At  the  common  law  a  felony  was  a 
public  offense,  which  occasioned  a  total  forfeiture  of  either  lands  or  goods,  or 
both,  and  to  which  capital  or  other  punishment  might  have  been  superadded, 
according  to  the  degree  of  guilt.  4  Bl.  Com.  95,  96.  As  distinguished  from 
misdemeanors,  felonies  comprised  originally  every  species  of  crime  which  oc- 
casioned the  forfeiture  of  lands  and  goods.  Misdemeanors  comprised  all  other 
offenses,  lower  than  felonies,  which  were  the  subject  of  indictment.  1  Whart. 
Crim.  L.  (8th  ed.)  sees.  22,  23. 

This  distinction,  although  recognized  to  a  limited  extent,  has  generally 
fallen  into  disuse,  and  will,  no  doubt,  in  course  of  time,  be  entirely  abolished. 
'*  In  modern  English  legislation,  any  affected  demarcation  of  crimes  by  the 
sort  of  moral  or  social  significance  anciently  implied  in  a  felony  as  contrasted 
with  a  misdemeanor,  is  practically  abandoned,  though  a  memory  of  the  dis- 
tinction is  preserved  in  certain  judicial  forms.  The  tendency  of  all  modern 
legislation  is  to  arrange  crimes  on  no  more  logical  or  abstruse  principle  than 
that  based  on  either  the  gravity  of  the  punishment  with  which  they  are  vis- 
ited, or  the  dignity  and  constitution  of  the  courts  of  justice  in  which  they  are 
investigated."  A.mos  on  Jurisprudence,  302.  The  intent  of  this  section  was 
to  do  away  with  the  common  law  definition  of  a  felony,  and  to  substitute  one 
in  its  stead  which  should  have  significance,  and  be  readily  understood.  The 
proper  meaning  of  the  section  is  to  declare  all  crimes  (not  denominated  mis- 
demeanors by  statutes  creating  them)  which  are  punishable  by  death  or  im- 
prisonment in  the  state  prison,  to  be  felonies.  The  definitions  here  given 
were  adopted  at  an  early  date  in  this  state  (Stats.  1851,  212);  and  are  the 
ones  generally  adopted  in  most  of  the  United  States.  Under  sections  four 
and  five  of  the  act  last  cited,  the  question  was  presented  to  the  supreme 
court  of  this  state,  whether  certain  acts  that  were  to  be  punished  by  impris- 
onment in  the  state  prison  or  by  fine,  in  the  discretion  of  the  court,  were  to 
be  designated  and  prosecuted  as  felonies  or  as  misdemeanors.  In  the  deter- 
mination of  this  question,  the  court  referred  to  the  sections  cited  as  follows: 
''The  real  objection  to  this  indictment,  if  there  be  any,  is  that  the  facts  set 
forth  do  not  constitute  a  public  offense,  because  the  punishment  prescribed 
being  either  imprisonment  in  the  state  prison  or  a  fine,  it  does  not  appear 
whether  it  is  a  felony  or  a  misdemeanor,  and  hence  it  does  not  necessarily  fall 
within  any  class  of  crimes  known  to  the  law.  The  discretion  given  as  to  the 
punishment  certainly  does  not  make  the  same  act  two  offenses,  and  it  would 
be  a  singular  consequence  if  the  fixing  alternative  punishments  belonging  to 
different  classes  of  crimes  should  prevent  a  criminal  act  from  being  indictable 
as  any  crime.  We  think,  however,  there  is  no  uncertainty  as  to  the  grade 
of  the  crime  charged.     *  A  felony  is  a  public  offense,  punishable  by  death  or 
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by  imprisonment  in  a  state  prison.  Every  other  public  Offense  is  a  misde- 
meanor/ (Act  to  regulate  proceedings  in  criminal  cases,  sees.  4,  5.)  Under 
these  definitions,  any  offense  which  may  be  or  is  liable  to  be  punisheil  by 
death  or  imprisonment  in  the  state  prison  is  a  felony.  Any  offense  which  is 
not  liable  to  snch  punishment — that  is,  for  which  that  grade  of  punishment 
can  Dot  under  any  circumstances  be  inflicted — is  a  misdemeanor.  Although 
the  offense  charged  in  this  indictment  may,  in  the  discretion  of  the  court  in 
any  particular  case,  be  only  punished  by  a  fine,  yet  the  offense  is  one  which 
is  punishable,  which  is  liable  to  be  punished,  by  imprisonment  in  the  state 
prison,  and  hence  it  must  be  prosecuted  with  the  forms  and  solemnities  of  a 
crime  of  the  grade  of  a  felony."  People  v.  War,  20  Cal.  119.  To  the  same 
effect  is  People  v.  Van  Steenburgh,  1  Park.  Crim.  R.  39.  When  the  Penal  Code 
was  adopted,  sections  four  and  five,  just  referred  to,  were  re-enacted  as  sec- 
tion seventeen  of  that  code.  At  the  session  of  the  legislature  of  1873-4,  sec- 
tion seventeen  was  amended  by  adding  the  following  thereto:  "  When  a  crime 
punishable  by  imprisonment  in  the  state  prison  is  also  punishable  by  fine  or 
imprisonment  in  a  county  jail,  in  the  discretion  of  the  court,  it  shall  be 
deemed  a  misdemeanor  for  all  purposes  after  a  judgment  imposing  a  punish- 
ment other  than  imprisonment  in  the  state  prison."  Under  section  seventeen, 
as  thus  amended,  it  was  held,  that  where  a  person  had  been  convicted  of  an 
offense  that  was  punishable  by  imprisonment  in  the  state  prison  or  by  con- 
finement in  the  county  jail,  and  a  judgment  had  been  rendered  sentencing 
him  to  the  latter,  the  crime  of  which  he  was  convicted  was  only  a  mis- 
demeanor. People  Y.  Aubrey,  53  Cal.  427.  See,  also.  People  v.  Cornell,  16 
Cal.  187.  In  PUUbury  v.  Brovm,  47  Id.  480,  a  misdemeanor  is  defined  to  be, 
"an  act  or  omission  for  which  a  punishment  other  than  death  or  imprison- 
ment in  the  state  prison  is  denounced  by  law — that  is,  by  the  will  of  the 
supreme  power,  expressed  by  statute.  *' 

18.  Except  in  cases  where  a  different  punishment  is  pre- 
scribed by  this  code,  every  offense  declared  to  be  a  felony  is 
punishable  by  imprisonment  in  the  state  prison,  not  exceeding 
five  years. 

19.  Except  in  cases  where  a  different  punishment  is  prescribed 
by  this  code,  every  offense  declared  to  be  a  misdemeanor  is 
punishable  by  imprisonment  in  a  county  jail  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  five  hundred  dollars,  or  by 
both. 

20.  In  every  crime  or  public  offense  there  must  exist  a  union, 
or  joint  operation  of  act  and  intent,  or  criminal  negligence. 

1.  Union  of  Act  and  Intent. — "  All  the  several  pleas  and  excuses  which 
protect  the  committer  of  a  forbidden  act  from  the  punishment  which  is  other- 
vise  annexed  thereto,  may  be  reduced  to  this  single  consideration,  the  want 
or  defect  of  teilL  An  involuntary  act,  as  it  has  no  claim  to  merit,  so  neither 
can  it  induce  any  guilt;  the  concurrence  of  the  will,  when  it  has  its  choice 
either  to  do  or  to  avoid  the  fact  in  question,  being  the  only  thing  that  ren- 
ders human  action  either  praiseworthy  or  culpable.  Indeed,  to  make  a  com- 
plete crime,  cognizable  by  human  laws,  there  must  be  both  a  will,  and  an  aet^ 
*    *    *    As  a  vicious  will  without  a  vicious  act  is  no  civil  crime,  so,  on  the 
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other  hand,  an  unwarrantable  act  without  a  vicious  will  is  no  crime  at  alL 
So  that  to  constitute  a  crime  against  human  laws,  there  must  be,  first,  a  vic- 
ious will,  and  secondly,  an  unlawful  act  conseqnent  upon  such  vicious  wilL** 
4  Bl.  CJom.  20.  It  is  the  universal  doctrine  that  to  constitute  a  crime  there 
must  concur  both  an  evil  act  and  an  evil  intent.  Actus  non  reum  facU  nisi 
mens  sit  rea.  1  Bish.  Crim.  L.,  sees.  227,  229;  3  Greenl.  Ev.,  sec.  13;  People 
V.  Collins y  53  Cal.  185.  This  maxim,  however,  applies  only  to  criminal  cases; 
in  civil  matters  the  rule  is  otherwise.  Vaughan  v.  Menlove^  3  Bing.  N.  C. 
468.  The  intent  with  which  a  homicide  was  committed  may  be  proved  by  di- 
rect or  circumstantial  evidence  tending  to  establish  the  fact.  People  v.  Pool, 
27  Cal.  572;  see  sec.  1102,  n.  15. 

2.  Intozicatiou,  Effect  of.     Sec.  22,  n.  1, 2. 

3.  Insanity.     Sec.  26,  n.  4. 

21.  The  intent  or  intention  is  manifested  by  the  circum- 
stances connected  with  the  offense,  and  the  sound  mind  and 
discretion  of  the  accused.  All  persons  are  of  sound  mind  who 
are  neither  idiots  nor  lunatics,  nor  affected  with  insanity. 

1.  Conclusive  Presomptioa.— It  is  provided  in  the  Code  of  Civil  Pro- 
cedure that  a  malicious  and  guilty  intent,  from  the  deliberate  commission  of 
an  unlawful  act,  for  the  purpose  of  injuring  another,  shall  be  conclusively 
presumed.     Sec.  1962,  post 

2.  Other  PreBomptions.— By  section  1963,  Code  of  Civil' Procedure,  it 
is  enacted  that  the  following  presumptions  are  to  be  held  satisfactory  if  un- 
contradicted, but  that  they  maybe  controverted  by  other  evidence,  viz.:  1. 
That  an  unlawful  act  was  done  with  an  unlawful  intent;  2.  That  a  person 
intends  the  ordinary  consequence  of  his  voluntary  act.  The  effect  of  these 
statutory  rules  of  evidence  is  that  when  the  doing  of  an  act  which  if  coupled 
with  a  guilty  intent  would  be  a  violation  of  law,  is  proven,  the  burden  of 
proving  the  act  to  have  been  done  without  a  guilty  intent  is,  in  most  cases, 
thrown  on  the  accused.  People  v.  Harris^  29  Cal.  678.  These  presump- 
tions, however,  are  not  to  be  arbitrarily  applied.  The  jury  are  to  accept 
certain  general  principles  of  probable  reasoning,  which  it  is  the  duty  of  the 
court  to  announce,  not  as  binding  rules  of  law,  but  as  logical  processes  of 
great  value  in  all  questions  of  evidential  induction.  VVhart.  Crim.  Ev.,  sec 
734,  et  seq. 

22.  No  act  committed  bj  a  person  while  in  a  state  of  volun- 
tary intoxication  is  less  criminal  by  reason  of  his  having  been  in 
such  condition.  But  whenever  the  actual  existence  of  any  par- 
ticular purpose,  motive,  or  intent  is  a  necessaiy  element  to  consti- 
tute any  particular  species  or  degree  of  crime,  the  jury  may  take 
into  consideration  the  fact  that  the  accused  was  intoxicated  at 
the  time,  in  determining  the  purpose,  motive,  or  intent  with 
which  he  committed  the  act. 

1.  Intoxication,  Effect  of,  on  Responsibility  for  Crime.— The  law  in 

this  connection  may  be  summed  up  as  follows: 

1.  Settled  insanity,  produced  immediately  by  intoxication,  affects  the  re- 
sponsibility in  the  same  way  as  insanity  produced  by  any  other  cause. 
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2.  Insanity  immediately  produced  by  intoxication  does  not  destroy  reapon- 
libility,  -nbere  the  patient,  when  sane  and  responsible,  made  himself  volun- 
tarily intoxicated. 

3.  While  intoxication  per  se  is  no  defense  to  the  fact  of  guilt,  yet  when  the 
question  of  intent  or  premeditation  is  concerned,  evidence  of  it  is  material  for  the 
purpose  of  determining  the  precise  degree.    1  Whart.  Crim.  L.  (7th  ed. ),  sec.  32. 

An  exception  to  the  second  rule  above  given  will  be  found  in  those  cases 
where  the  law  requires,  as  it  does  in  some  offenses,  a  specific  intent  as  dis- 
tingaished  from  mere  general  malevolence  to  render  a  person  guilty.  In  such 
cases,  the  intent  to  drink,  and  the  drunkenness  following,  can  not  supply  the 
place  of  the  specific  intent.  1  Bish.  Crim.  L.  sec.  408.  Where  one  passing 
counterfeit  money  is  too  drunk  to  know  it  to  be  counterfeit,  and  consequently 
to  entertain  the  intent  to  defraud,  he  is  not  liable  criminally.  Pifjman  v. 
The  State,  14  Ohio,  555;  United  StaUs  v.  Roudenbush,  Baldw.  C.  C.  514.  And 
where  the  offense  charged  was  that  of- assault  with  intent  to  commit  murder, 
it  was  said  to  be  a  proper  instruction  to  the  jury,  that  if  the  defendant's  men- 
tal faculties  were  so  overcome  by  intoxication  that  he  was  not  conscious  of 
what  he  was  doing;  or  if  he  did  know  what  he  was  doing,  but  did  not  know 
why  he  was  doing  it;  or  did  not  know  that  his  actions  and  the  means  he  was 
using  were  naturally  adapted  or  calculated  to  endanger  life  or  produce  death, 
then  he  had  not  sufficient  capacity  to  entertain  the  intent,  and  in  that  event 
they  could  not  infer  the  intent  from  his  acts.  Roberts  v.  The  People,  19 
Mich.  401.  The  following  has  been  stated  by  the  supreme  court  of  Califor- 
nia, as  a  correct  exposition  of  the  law  applicable  to  most  cases: 

''It  is  a  well-settled  rule  of  law  that  drunkenness  is  no  excuse  for  the  com- 
mission of  a  crime.  Insanity,  produced  by  intoxication,  does  not  destroy 
responsibility,  when  the  party,  when  sane  and  responsible,  made  himself  vol- 
untarily intoxicated;  and  drunkenness  forms  no  defense  whatever  to  the  fact 
of  guilt,  for  when  a  crime  is  committed  by  a  party  while  in  a  tit  of  intoxica- 
tion, the  law  will  not  allow  him  to  avail  himself  of  his  own  gross  vice  and 
misconduct  to  shelter  himself  from  the  legal  consequences  of  such  crime. 
Evidence  of  drunkenness  can  jonly  be  considered  by  the  jury  for  the  purpose 
of  determining  the  degree  of  the  crime,  and  for  this  purpose  it  must  be  received 
with  great  caution."  People  v.  Lewis,  36  Cal.  531;  People  v.  WHHams^  43  Id. 
344;  People  v.  Ferris,  55  Cal.  588. 

2.  People  V.  Harris,  29  Cal.  678.— The  defendant  was  indicted  for 
voting  twice  at  the  general  election  held  Sept.  6,  1865.  The  evidence  showed 
that  the  defendant  voted  at  the  election  polls  of  the  fifth  district  of  San  Fran- 
cisco at  about  ten  o'clock  in  the  forenoon,  when  his  right  to  vote  was  chal- 
lenged, on  the  ground  that  he  was  not  a  resident  of  the  district.  The  chal- 
lenge being  withdrawn,  the  defendant  voted.  About  two  or  three  o'clock  in 
the  afternoon,  he  returned  to  the  same  polls  very  much  intoxicated,  and  again 
offered  to  vote.  The  same  person  who  had  challenged  his  right  to  vote  at 
that  place  in  the  rooming,  informed  him  that  he  had  voted  before,  and  that 
he  would  get  himself  in  trouble  if  he  voted  again.  The  defendant,  in  reply, 
vehemently  protested  that  he  had  not  voted,  and  declared  his  willingness  to 
so  make  oath.  The  oath  prescribed  by  the  statute  was  then  administered  to 
him  by  the  proper  officer,  to  which  he  responded  in  the  affirmative,  and  then 
voted  the  second  time.  Upon  trial,  defendant  was  found  guilty,  and  sen- 
tenced to  imprisonment  in  the  state  prison  for  one  year. 
The  supreme  court  said:  **  The  theory  upon  which  it  was  sought  to  excul- 
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pate  the  defendant  of  criminality  was,  that  he  was  in  such  a  condition  men- 
tally when  he  voted  the  second  time  as  not  to  know  that  he  had  already 
voted,  but,  on  the  contrary,  believed  that  he  had  not  done  so.  It  is  laid 
down  in  the  books  on  the  subject,  that  it  is  an  universal  doctrine,  that  to 
constitute  what  the  law  deems  a  crime,  there  must  concur  both  an  evil  act 
and  an  evil  intent.  Actus  non  facii  ream  nisi  mens  sit  rea,  1  Bish.  Crim.  L., 
sees.  227,  229;  3  Greenl.  Ev.,  sec.  13.  Therefore,  the  intent  with  which  the 
unlawful  act  was  done  must  be  proved,  as  well  as  the  other  material  facts 
stated  in  the  indictment,  which  may  be  by  evidence  either  direct  or  indirect, 
tending  to  establish  the  fact,  or  by  inference  of  law  from  other  facts  proved. 
When  the  act  is  proved  to  have  been  done  by  the  accused,  if  it  be  an  act  in 
itself  unlawful,  the  law  in  the  first  instance  presumes  it  to  have  been  intended, 
and  the  proof  of  justification  or  excuse  lies  on  the  defendant  to  overcome  this 
legal  and  natural  presumption.  3  Greenl.  Ev.,  sees.  13,  14,  18.  Now,  when 
the  statute  declares  the  act  of  voting  more  than  once  at  the  same  election  by 
the  same  person  to  be  a  felony,  it  must  be  understood  as  implying  that  the 
interdicted  act  must  be  done  with  a  criminal  intention,  or  under  circum- 
stances from  which  such  intention  may  be  inferred.  •  The  defendant's  counsel 
at  the  trial  seems  to  have  apprehended  the  true  rule  of  law  on  the  subject, 
and  to  have  regarded  the  burden  as  on  the  defendant  to  show  by  evidence 
that  the  act  of  his  voting  the  second  time  was  not  criminal,  and  for  this  pur- 
pose, evidence  of  his  intoxicated  and  excited  condition  was  submitted  to  the 
jury,  in  order  that  they  might  determine,  under  the  rules  of  law  governing 
in  such  cases,  whether  the  defendant  was  conscious  at  the  time  of  having 
voted  before  at  the  same  election.  The  question  was  fairly  before  the  jury, 
whether  the  defendant  knew  what  he  was  about  when  he  voted  the  second 
time.  From  the  evidence  in  the  case  it  appears  he  was  very  much  intoxi- 
cated, but  whether  \o  a  degree  sufficient  to  deprive  him  of  all  knowledge  of 
having  already  voted,  was  for  the  jury  to  decide. 

'*The  law  does  not  excuse  a  person  of  a  crime  committed  while  in  a  state 
of  voluntary  intoxication.  In  Bex  v.  Thomas^  7  Car.  &  P.  817,  Parke, 
B.,  said  to  the  jury:  *  I  must  tell  you  that  if  a  man  makes  himself  voluntarily 
drunk,  it  is  no  excuse  for  any  crime  he  may  conmiit  whilst  he  is  so;  ho  takes 
the  consequences  of  his  own  voluntary  act,  or  most  crimes  would  go  unpim- 
ished;'  and  to  the  same  effect  is  the  language  of  Alderson,  B.,  in  Jfex  v. 
Meakiriy  7  Id.  297;  and  in  harmony  with  this  doctrine  is  the  whole  current  of 
English  authority.  1  Whart.  Crim.  L.,  sec.  39.  Mr.  Wharton  says  that 
in  this  country  the  same  position  has  been  taken  with  marked  uniformity,  it 
being  invariably  held  that  voluntary  drunkenness  is  no  defense  to  the/actum 
of  guilt;  the  only  point  about  which  there  has  been  any  fiuctuation  being  the 
extent  to  which  evidence  of  drunkenness  is  receivable  to  determine  the  exact- 
ness  of  the  intent  or  extent  of  deliberation.  Id.,  sec.  40.  In  Pigman  v.  The 
State,  14  Ohio,  555,  it  was  held  that  a  man  who  passes  counterfeit  money  is 
not  criminally  liable  if  he  is  so  drunk  as  to  be  incapable  of  knowing  that  it  is 
counterfeit,  and  consequently  of  entertaining  the  intention  to  defraud,  pro- 
vided there  was  no  ground  to  suppose  he  knew  the  money  to  be  counterfeit 
before  then;  and  in  Swan  v.  The  State,  4  Humph.  136, 141,  the  supreme  court 
of  Tennessee  said:  *  Although  drunkenness,  in  point  of  law,  constitutes  no 
excuse  or  justification  for  crime,  still,  when  the  nature  and  essence  of  a  crime 
is  made  by  law  to  depend  upon  the  peculiar  state  and  condition  of  the  crim- 
inal's mind,  at  the  time  and  with  reference  to  the  act  done,  drunkenness,  as  a 
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matter  of  fact  affecting  such  state  and  condition  of  the  mind,  is  a  proper  sub- 
ject for  consideration  and  inquiry  by  the  jury.  The  question  in  such  case  is, 
what  is  the  mental  status  ?  *  In  Reg,  v.  Moore,  3  Qar.  &  Kir.  319,  the  defend- 
ant was  indicted  for  an  attempt  to  commit  suicide  by  drowning,  and  in  de- 
fense  it  was  alleged  she  was  unconscious  from  drunkenness  at  the  time  of  the 
nature  of  the  act.  The  court  was  of  the  opinion  that  if  she  was  so  drunk  as 
not  to  know  what  she  was  about,  the  jury  could  not  find  that  she  intended  to 
destroy  herself.  Beg.  v.  Cruse,  8  Car.  &  P.  546;  United  States  v.  Bouden- 
bush,  1  Bald.  517;  Kellt/  v.  The  Slate,  3  Smed.  AM.  518;  PiHle  v.  The  State, 
9  Humph.  663;  Hnile  v.  The  State,  11  Id.  154. 

**  While  the  condition  of  the  accused,  caused  by  drunkenness,  may  be  taken 
into  consideration  by  the  jury  with  the  other  facts  of  the  case,  to  enable  them 
to  decide  in  respect  to  tlie  question  of  intent,  it  is  proper  to  observe  that 
drunkenness  will  not  excuse  crime.  People  v.  King,  27  Cal.  514.  The  in- 
quiry to  be  made  is,  whether  the  crime  which  the  defendant  is  accused  of 
having  committed  lias  in  point  of  fact  been  committed,  and  for  this  purpose 
whatever  will  fairly  and  legitimately  lead  to  the  discovery  of  the  mental  con- 
dition and  status  of  the  accused  at  the  time,  may  be  given  in  evidence  to  the 
jury,  and  may  be  considered  by  them  in  determining  whether  the  defendant 
was  in  fact  guilty  of  the  crime  charged  against  him.  Great  caution  is  neces- 
sary in  the  application  of  this  doctrine,  and  those  whose  province  it  is  to  de- 
cide in  such  cases  should  be  satisfied  beyond  a  reasonable  doubt,  from  all  the 
facts  and  circumstances  before  them,  that  the  unlawful  act  was  committed  by 
the  accused  when  his  mental  condition  was  such  that  he  did  not  know  that 
he  was  committing  a  crime,  and  also  that  no  design  existed  on  his  part  to  do 
the  wrong  before  he  became  thus  incapable  of  knowing  what  he  was 
doing. 

**  We  have  said  more  respecting  the  character  of  the  defense,  or  excuse 
imposed,  than  would  have  been  necessary,  but  for  the  reason  that  it  is  impor- 
tant that  those  who  may  be  guilty  of  violating  the  law  may  understand  that 
a  state  of  intoxication  can  be  of  no  avail  as  an  excuse  for  crime. 

"The  court  told  the  jury,  as  we  have  seen,  that  the  statute  makes  the  act 
of  voting  more  than  once  at  the  same  election,  and  not  the  act  of  voting 
knowingly — that  is,  intentionally — more  than  once  at  any  one  election,  a 
crime.  The  court  further  charged  the  jury,  in  substance,  that  evidence  of 
voluntary  intoxication  is  properly  admissible  as  affecting  crime  only  in  those 
cases  in  which  it  is  necessary  to  ascertain  whether  the  accused  was  in  a  men- 
tal condition  which  enabled  him  to  form  a  deliberate,  premeditated  purpose  to 
commit  the  offense^  but  in  the  same  connection  the  jury  were  told,  in  effect, 
that  the  case  before  them  was  not  one  of  those  cases  in  which  the  defendant 
could  interpose  the  defense  that  he  was  intoxicated  to  a  degree  rendering  him 
unconscious  of  what  ho  had  done,  and  of  the  wrong  which  he  was  doing. 
The  court  then  instructed  the  jury,  at  the  request  of  the  defendant's  counsel, 
that  every  crime  involves  a  union  of  act  and  intent  or  criminal  negligence. 
That  the  law  does  not  punish  a  man  for  his  intention,  but  that  act  and  intent 
must  unite  to  constitute  a  crime;  but  at  the  same  time  the  court  refused  to 
modify  in  any  degree  the  charge  already  given,  though  especially  requested 
so  to  do. 

'*  Taking  these  two  portions  of  the  charge  together,  we  may  understand  the 
court  as  declxmng: 

**  FirU,  That  a  crime  is  constituted  by  the  commission  of  a  forbidden  act, 
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united  with  a  felonious  intent  on  the -part  of  him  who  does  the  act,  or 
caused  it  to  be  done. 

"  Second,  That  the  act  of  voting  more  than  once  at  the  same  election  was  a 
crime,  even  though  not  done  with  knowledge  on  the  part  of  him  who  so  votes 
that  he  was  voting  the  second  time. 

'*  Third.  That  the  case  before  the  jury  was  not  one  in  which  the  defendant 
conld  show  that  by  reason  of  his  intoxicated  condition,  he  did  not  know  what 
he  was  doing  when  he  voted  the  second  time. 

**We  do  not  see  how  these  charges  involving  the  question  of  felonious 
knowledge  or  intention  can  be  harmonized.  The  second  and  third  stand  in 
direct  antagonism  to  the  first,  and  the  greater  prominence  was  given  to  the 
one  of  which  the  defendant  complains,  and  which  we  think  to  be  erroneous. 
We  are  of  the  opinion  the  court  erred  also  in  excluding  from  the  jury  any  con- 
sideration of  the  mental  status  of  the  defendant,  by  reason  of  his  intoxicated 
condition  when  he  voted  the  second  time." 

23.  Nothinf»:  in  this  code  affects  any  of  the  provisions  of  the 
following  statutes,  but  such  statutes  are  recognized  as  con- 
tinuing in  force,  notwithstanding  the  provisions  of  the  codes, 
except  so  far  as  they  have  been  repealed  or  affected  by  subse- 
quent; Iav7s: 

1.  All  acts  incorporating  or  chartering  municipal* corpora- 
tions, and  acts  amending  or  supplementing  such  acts. 

2.  All  acts  consolidating  cities  and  counties,  and  acts  amend- 
ing or  supplementing  such  acts. 

3.  All  acts  for  funding  the  state  debt,  or  any  part  thereof, 
and  for  issuing  state  bonds,  and  acts  amending  or  supplement- 
ing such  acts. 

4.  All  acts  regulating  and  in  relation  to  rodeos. 

5.  All  acts  in  relation  to  judges  of  the  plains. 

6.  All  acts  creating  or  regulating  boards  of  water  commis- 
sioners and  overseers  in  the  several  townships  or  counties  of 
the  state. 

7.  All  acts  in  relation  to  a  branch  state  prison. 

8.  An  act  for  the  more  effectual  prevention  of  cruelty  to  ani- 
mals, approved  March  thirtieth,  eighteen  hundred  and  sixty- 
eight. 

9.  An  act  for  the  suppression  of  Chinese  houses  of  ill-fame, 
approved  March  thirty-first,  eighteen  hundred  and  sixty-six. 

10.  An  act  relating  to  the  home  of  the  inebriate  of  San  Fran- 
cisco, and  to  prescribe  the  powers  and  duties  of  the  board  of 
managers  and  the  officers  thereof,  approved  April  first,  eighteen 
hundred  and  seventy. 

11.  An  act  concerning  marks  and  brands  in  the  county  of 
Siskiyou,  approved  March  twentieth,  eighteen  hundred  and 
sixty-six. 
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12.  An  act  to  prevent  the  destruction  of  fish  in  the  waters  of 
Bolinas  bay,  in  Marin  county,  approved  March  thirty-first, 
eighteen  hundred  and  sixty-six. 

13.  An  act  concerning  trout  in  Siskiyou  county,  approved 
April  second,  eighteen  hundred  and  sixty-six. 

14.  An  act  to  prevent  the  destruction  of  fish  in  Napa  river 
and  Sonoma  creek,  approved  January  twenty-ninth,  eighteen 
hundred  and  sixty-eight. 

15.  An  act  to  prevent  the  destruction  of  fish  and  game  in, 
upon,  and  around  the  waters  of  Lake  Merritt  or  Peralta,  in  the 
county  of  Alameda,  approved  March  eighteenth,  eighteen  hun- 
dred and  seventy. 

16.  An  act  to  regulate  salmon  fisheries  in  Eel  river,  in  Hum- 
boldt county,  approved  April  eighteenth,  eighteen  hundred  and 
fifty-nine. 

17.  An  act  for  the  better  protection  of  stock  raisers  in  the 
counties  of  Fresno,  Tulare,  Monterey,  and  Mariposa,  approved 
March  twentieth,  eighteen  hundred  and  sixt^'-six. 

18.  An  act  concerning  oysters,  approved  April  twenty-eighth, 
eighteen  hundred  and  fifty-one. 

19.  An  act  concerning  oyster  beds,  approved  April  second, 
eighteen  hundred  and  sixty-six. 

20.  An  act  concerning  gas  companies,  approved  April  fourth, 
eighteen  hundred  and  seventy. 

24.  This  act,  whenever  cited,  enumerated,  referred  to,  or 
amended,  may  be  designated  simply  as  The  Pen.vl  Code,  adding, 
when  necessary,  the  number  of  the  section. 

1.  This  Act,  How  Cited. — The  constitntion  nowhere  uses  the  word 
*'code,"  but  speaks  of  the  way  in  which  an  **  act"  may  be  revised  or  amended. 
Art.  IV,  sec.  24.  In  Earle  v.  Board  of  Education,  65  Cal.  489,  it  was  in  effect 
said  by  Justice  McKinstry,  in  his  concurring  opinion,  that  the  proper  title  of 
what  is  commonly  known  as  '*The  Political  Code,"  is,  '*An  act  to  establish  a 
P<^tical  Code." 
2 


Digitized  by 


Google 


326  PARTIES  LIABLE  TO  PUNISHMENT.  18 


PART  I. 

OP  CRIMES  AND  PUNISHMENTS. 


TITLE    I. 
OF  PERSONS  LIABLE  TO  PUNISHMENT  FOR  CRIME. 

Section  26.  Who  are  capable  of  committing  crimes. 
27.  Who  are  liable  to  punishment. 

26.  All  persons  are  capable  of  committing  crimes  except  those 
belonging  to  the  following  classes : 

1.  Children  under  the  age  of  fourteen,  in  the  absence  of  clear 
proof  that  at  the  time  of  committing  the  act  charged  against 
them  they  knew  its  wrongfulness; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omission 
charged  under  an  ignorance  or  mistake  of  fact,  which  disproves 
any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without  being 
conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omission 
charged  through  misfortune  or  by  accident,  when  it  appears 
that  there  was  no  evil  design,  intention,  or  culpable  negligence; 

7.  Married  women  (except  for  felonies)  acting  under  the 
threats,  command,  or  coercion  of  their  husbands; 

8.  Persons  (unless  the  crime  be  punishable  with  death)  who 
committed  the  act  or  made  the  omission  charged  under  threats 
or  menaces  sufficient  to  show  that  they  had  reasonable  cause  to, 
and  did  believe  their  lives  would  be  endangered  if  they  refused. 
[Amendment,  approved  March  30,  1874;  in  effect  July  1,  1874. 

1.  Subdivision  1 — Infants. — The  period  of  life  at  which  a  capacity  for 
crime  commences  is  not  susceptible  of  being  established  by  an  exact  rule 
which  shall  operate  justly  in  every  possible  case.  1  Bish.  Crim.  L.,  sec.  368. 
At  the  common  law  a  child  under  seven  years  of  age  was  conclusively  pre- 
sumed incapable  of  committing  any  crime.  4  Bl.  Com.  22;  3  Chit.  Crim.  L. 
724;  People  v.  Townsetid,  3  Hill  (N.  Y.),  479;  WilUt  v.  Com.,  13  Bosh  (Ky.), 
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230;  Mar4i  v.  Loader,  14  C.  B.  N.  S.  535;  I  Whart.  Crim.  L.  (8th  ed.),  sec. 
<^;  1  Bish.  Ciim.  L.,  sec.  368.  During  the  interval  between  soven  and  four- 
teen, tbe  law  piveunies  aa  infant  to  be  deetitate  of  criminal  design;  but  this 
l^resnmption  diminishes  as  the  age  increases,  and  ev«n  during  this  interval  of 
jOQth,  may  be  repelled  by  evidence  of  a  vicious  and  wrang  intention.  God- 
Srry  \\StaU,  31  Ala.  323;  Staie  v,  Learnard,  41  Vt  586;  State,  v.  OniUl,  6 
flalst  163;  18  Am.  Dec  404;  CommomtoeaUh  v.  Mt4id,  10  Allen,  398;  PeopU 
V.  DacU,  1  Wheel.  C.  C.  230;  Pooplt  v.  TeUer,  Id.  231;  StaU  v.  Ooin, 
5  Humph.  174;  Rtx  y.  Owtn,  4  Car.  &  P.  230;  Rex  v.  Groombrulge^  7  Id. 
582.  Tenderness  of  ^ears  will  not  excuse  a  maturity  in  crime.  The 
power  of  eontracting  guilt  is  measured  rather  by  the  strength  of  the  de- 
linquent's understanding  than  by  days  and  years.  3  Chit  Crim.  L.  724. 
The  question  to  be  determined  is,  was  there  a  guilty  knowledge  of 
wrong-doing.  The  capacity  for  crime  in  persons  above  the  age  of 
seven  years  is  always  a  question  of  fact  for  the  determination  of  the 
jury. 

From  observation  and  experience,  the  law  assumes,  prima  facie^  that  per- 
sons over  fourteen  years  of  age  are  capable  of  crime,  butallows  this  presumption 
to  be  conlFolled  by  proof  of  the  real  fact.  During  tbe  intermediate  period,  from 
seven  to  fovrteen,  which  is  called  by  Blackstone  '*  the  dubious  stage  of  discre- 
tion," the  law  makes  no  presumption  in  reference  to  capacity  to  commit 
crime,  but  leaves  it  to  be  determined  by  the  jury  upon  the  evidence.  1 
Whart.  Crim.  L.  (Sth  ed.)*  »ec  68;  1  Bish.  Crim.  L.  368. 

The  presumption  of  law  in  favor  of  infants  under  fourteen,  and  the  neces- 
sity of  satisfying  the  jury  that  the  child,  when  committing  the  act,  must 
have  known  that  he  was  doing  wrong,  is  well  illustrated  by  the  case  of  R.  v. 
0^peHf  4  Car,  k  P.  236,  where  a  girl  ten  years  of  age  was  indicted  for  steal- 
ing coals.  It  was  proved  that  she  was  standing  by  a  large  heap  of  coals  be- 
longing to  the  prasecutor,  and  that  she  had  a  basket  upon  her  head  contain- 
ing a  few  coals  which  the  girl  herself  said  she  had  taken  from  the  heap, 
littledale,  J.,  in  summing  up  to  the  jury,  remarked:  *'  In  this  ease,  there 
are  two  questions:  First,  did  the  prisoner  take  the  coals?  and  second,  if  she 
did,  had  she  at  tbe  time  a  guilty  knowledge  that  she  was  doing  wrong?  The 
prisoner  is  only  ten  years  of  age,  and  unless  you  are  satisfied  by  the  evidence 
that,  in  committing  this  offense,  she  knew  that  she  was  doing  wrong, 
you  ought  to  acquit  her.  Whenever  a  person  committing  a  felony  is  under 
fourteen  years  of  age,  the  presumption  of  law  is  that  he  or  she  has  not  suth- 
cient  capacity  to  know  that  it  is  wrong,  and  such  person  ought  not  to  be 
convicted,  unless  there  be  evidence  to  satisfy  the  jury  that  the  party,  at  the 
time  of  the  offense,  had  a  guilty  knowledge  that  he  or  she  was  doing  wrong. " 
The  jury  returned  a  verdict  of  "Not  guilty,"  adding.:  **  We  do  not  think 
the  priaocer  had  any  guilty  knowletlge,"  So  in  PeojUe  v.  Davis,  1  Wheel. 
C.  C.  230,  in  an  indictment  for  larceny,  the  defendaat  being  not  yet  fourteen 
years  old  by  a  few  weeks.  The  taking  was  clearly  proved,  but  no  evidence 
was  offered  of  his  capacity  to  commit  crime,  and  the  jury  was  instructed  that 
the  law  presumes  an  infant  under  fourteen  incapable  of  committing  crimes, 
"and  in  ord^  to  show  his  liability,  it  was  necessary  to  prove  his  capacity;" 
and  there  being  no  evidence  either  way  upon  the  point,  the  defendant  was 
acquitted.  This  doctrine  was  again  distinctly  affirmed  in  The  Queen  v. 
SpM,  1  Cox  C.  C.  260.     In  WUUt  v.  Com.,  13  Bush«  230,  it  was  held  that 
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a  sense  of  moral  guilt  only  on  the  part  of  an  infant  twelve  years  of  age,  in 
the  absence  of  a  knowledge  of  his  legal  responsibility  for  his  wrongful  act, 
will  not  authorize  a  conviction. 

2.  Confessions  of  an  Infant.— The  question  has  been  much  discussed, 
whether  the  confessions  of  an  infant  are  admissible  against  him  in  proof  of 
the  commission  of  crime;  and  it  has  been  sometimes  thought  that/  as  in  a 
civil  case,  an  infant  is  not  bound  by  his  admissions  and  declarations,  so  in  a 
criminal  case  his  declarations  of  his  own  guilt  are  not  admissible;  and  if  so, 
are  not  a  sufficient  proof  of  the  commission  of  the  crime.  But  this  reasoning 
seems  not  to  be  supported,  and  it  is  well  settled  upon  the  authorities  that 
the  confessions  of  an  infant,  if  otherwise  competent,  are  admissible  against 
him,  in  the  same  manner  as  confessions  of  adults.  Rex  v.  Wild^  2  Moo. 
452;  Bex  v.  Upchurch,  1  Moo.  C.  C.  465;  Mather  \,  Clark,  2  Aik.  209;  Com- 
monwealth  v.  Zard^  cited  Ros.  Crira.  Ev.  31,  note;  State  v.  Bostick,  4  Harr. 
663.  This  question  seems  to  have  received  more  consideration  in  this  coun- 
try than  in  England.  Thus  in  the  State  v.  Aaron,  1  South.  231,  a  slave  of 
the  age  of  ten  years  and  ten  months  was  indicted  for  murder,  and  it  was 
much  discussed  whether  his  confessions  of  the  crime  were  admissible  in  evi- 
dence. It  was  held  that  they  were  admissible,  but  to  furnish  the  grounds 
of  a  conviction  they  ought  to  be  clear  and  pregnant,  and  corroborated  by 
circumstances,  and  made  understandingly.  One  of  the  most  striking  criminal 
trials  to  be  found  on  record  was  that  of  The  Stale  v.  Guild,  6  Halst.  163;  18 
Am.  Dec.  404.  There  the  prisoner,  aged  twelve  years  and  five  months,  was 
indicted  for  the  murder  of  Catherine  Beakes;  his  own  confessions  were  the 
principal  evidence,  the  corpus  delicti  being  otherwise  proved.  The  court  held 
this  sufficient,  and  the  boy  was  convicted  and  executed. 

By  secticHd  1880,  C.  C.  P.,  subd.  2,  children  under  ten  years  of  age,  who  ap- 
pear incapable  of  receiving  just  impressions  of  the  facts  respecting  which 
they  are  examined,  or  of  relating  them  truly,  are  not  entitled  to  be  witnesses* 
See  People  v.  Bemal,  10  Cal.  66. 

3.  Subdivision  2— Idiots.— See  n.  4. 

4.  Subdivision  3— Insanity.— Definition  and  Classifications.— This 
word,  in  modem  times,  has  been  used  to  designate  all  mental  impairments 
and  deficiencies,  and  includes  in  it  the  terms  lunacy,  idiocy,  and  unsoundness 
of  mind.  The  common  law  originally  recognized  but  two  kinds  of  insanity, 
idiocy,  and  lunacy,  the  subjects  of  which  were  designated  by  the  term  non 
compotes  mentis,  which  was  used  as  a  generic  term.  In  addition  to  this  old 
division,  the  modern  cases  often  employ  a  classification  originating  with  Es- 
quirol,  and  which,  as  restated  by  Dr.  Hammond,  is  substantially  as  follows: 
Melancholia. — Perversion  of  the  understanding  in  regard  to  an  object  or  a 
small  number  of  objects,  with  the  predominance  of  sadness  and  depression 
of  mind.  Monomania. — Perversion  of  understanding  limited  to  a  single  ob- 
ject, or  a  small  class  of  objects,  with  predominance  of  mental  excitement. 
Mania. — A  condition  in  which  the  perversion  of  understanding  embraces  all 
kinds  of  objects,  and  is  attended  with  mental  excitement.  Dementia. — A 
condition  in  which  those  affected  are  incapable  of  reasoning,  from  the  fact 
that  the  organs  of  thought  have  lost  their  energy,  and  the  force  necessary  for 
performing  their  functions.  Imbecility  or  Idiocy. — A  condition  in  which  the 
organs  have  never  been  sufficiently  well  conformed  to  permit  those  affected 
to  reason  correctly. 
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A  well-known  writer  on  the  Medical  Jurisprudence  of  Insanity  gives  a 
tabulated  view,  as  follows: 


Insanity. 


Defective  de< 
velopment  of  - 
the  faculties. 


Idiocy  . 


ImbedlUy,, 


1.    Resulting  from  congenital  de- 
fect. 


2.  Resulting  from  an  obstacle 
to  the  development  of  the 
faculties,  supervening  in  in- 
fancy. 


1.   Resulting  from  congenital  de- 
fect. 


2.  ResuHine  from  an  obstacle 
to  the  development  of  tlie 
faculties  supervening  in  in- 
fancy. 


Lesion  of  the 
faculties  sub- 
8e(^uent  to 
their  devel- 
opment. 


Mania, 


Intellectual. 


Affective, . . . 


1.  General. 

2.  Partial 

1.  General. 

2.  Partial 


Dementia. . 


^   1.    Consecutive  to  Mania,  or  in- 
juries of  the  brain. 


2.    Senile,  peculiar  to  old  age. 
— Ray  on  Med.  Jurisp.  of  Insanity,  sec.  49. 

Many  other  classifications  have  been  made,  but  the  above  is  probably  as 
good  as  any;  yet  about  the  only  object  it  accomplishes,  is  to  point  out  how 
many  and  how  difficult  are  the  questions  which  arise  in  the  consideration  of 
this  subject. 

5.  Roles  by  the  English  Judges.— In  the  discussion  which  occurred  in 
the  House  of  Lords  in  1S43,  the  opinions  of  the  judges,  in  answer  to  the  ques- 
tions propounded  to  them,  established  in  England  the  following  rules  relative 
to  criminal  responsibility: 

1.  A  person  who  labors  under  partial  delusions  only,  and  is  not,  in  other 
respects,  insane,  notwithstanding  he  may  do  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of  redressing  or  revenging  some  sup- 
poeed  grievance  or  injury,  or  of  producing  some  public  benetit,  is  nevertheless 
ponishable  according  to  the  nature  of  the  crime  committed,  if  he  knew,  at  the 
time  of  committing  such  crime,  that  he  was  acting  contrary  to  law. 

2.  The  jury  are  to  be  told  in  all  cases  that  every  man  is  to  be  presumed  to  be 
e,  and  to  possets  a  sufficient  degree  of  reason  to  be  responsible  for  his 
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crimes,  until  tha  contrary  be  proved  to  their  satisfaetioD;  and  that  to  estab- 
lish.  a  defense  on  the  ground  of  insanity,  it  must  be  clearly  proved  that^  at  the 
time  of  the  committing  of  the  act,  the  party  accused  was  laboring  under  such 
a  defect  of  reason  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or  if  he  did  know  it,  t^at  ha  did  not  kuo^w  he 
was  doing  what  was  wrong. 

3.  If  a  person  labors  under  a  partial  delusion,  and  is,  in  other  respects, 
iane,  he  is  to  be  considered  in  the  same  situation  as.  to  respoosibility  as  if  the 
facts  with  respect  to  which  the  delusion  exists  were  real. 

4.  A  medical  man,  conversant  with  the  disease  of  insanity,  who  ne\'er  saw 
the  prisoner  previously  to  the  trial,  but  who  was  present  during  the  whole 
trial  and  the  examination  oi  all  the  witnesses,  can  not  be  asked  his  opinion 
as  to  the  state  of  the  prisoner's  mind  at  the  time  of  the  commission  of  the 
alleged  crime,  nor  his  opinion  whether  the  prisoner  was  conscious  at  t^  time 
of  doing  the  act,  that  he  was  acting  contrary  to  law,  or  whether  he  waa 
laboring  under  a  delusion.  1  Oar.  &  Kir.  130.  In  the  United  States,  the 
three  rules  first  given  have  not  always  been  strictly  followed,  the  instructions 
given  to  juries  being  in  many  cases  much  more  favorable  to  the  accused. 
Thus,  in  a  late  and  leading  case,  where  a' full  discussion  and  examination  of 
the  authorities  was  had,  it  was  held  that  neither  delusion,  nor  knowledge 
of  right  and  wrong,  iK>r  design  or  cunning  in  planning  and  executing  the  deed, 
and  escaping  or  avoiding  detection,  nor  ability  to  recognize  acquaintances,  or 
to  labor,  or  transact  business,  or  manage  affairs,  is,  as  a  matter  of  law,  a  test 
of  mental  disease;  but  all  symptoms  ^nd  all  tests  ol  mental  disease  are  purely 
matters  of  fact  to  be  determined  by  the  jury.     State  v.  Jones,  50  N.  H.  369* 

6.  Presumptioo  of  Sanity. — Ordinary  e^>erience  teaches  that  the  ma- 
jority of  men  are  sane;  consequently  it  is  to  be  presumed  that  a  defendant 
was  sane  at  the  lime  he  committed  the  act  with  which  he  is  charged,  until  it 
is  proved  that  he  is  insane.  The  burden  of  proof  is  on  the  defendant,  but 
proof  beyond  a  reasonable  doubt  is  not  required;  the  insanity  must  be  estab^ 
Ushed  by  such  a  preponderance  ol  evidence^  that  if  the  questi<m  were  sub^ 
mitted  to  the  jury  in  a  civil  case^  they  would  find  the  defendant  insane. 
People  V.  Cofman,  24  Cal.  230;  People  v.  Myers,  20  Id.  518;  People  v.  Mc- 
DoneU,  47  Id  134;  People  v.  mison,  49>  Id.  13;  People  v.  Bell,  Id.  485^  People 
V.  Ferj-is,  55  Cal.  588;  Com.  v.  Eddy,  7  Gray,  583;  WaUer  v.  PeopU,  32  N. 
Y.  147;  Fenis  v.  People,  35  Id.  125;  Loeffher  v.  State,  10  (Mo  St.  599; 
State  V.  Lawrence,  57  Me.  574;  Hopps  v.  People,,  31  HI  386;  State  v.  Felter^ 
32  Iowa,  50.  Other  states  have  held  that  the  jury  should  acquit  if  there  is  a 
reasonable  doubt  as  to  sanity.  It  is  said„  that  as  no  insane  person  can  com- 
mit a  Clime,  it  necessarily  follows  that  if  the  jury  have  a  reasonable  doubt  of 
the  defendant's  sanity,  they  nrast  also  have  a  reasonable  doubt  of  his  guilt. 
To  doubt  his  sxmity  is  to  doubt  his  guilt,  and  to  doubt  his  guUt,  if  the  doubt 
be  a  reasonable  one,  is  to  acquit.  State  v.  Crawford,  1 1  Kan.  32^  Polk  v.  Tlie 
State,  19  Ind.  170;  The  State  v.  Jones,  50  N.  H.  369. 

Where  defendant  is  proven  to  have  once  been  insane,,  it  is  to  be  presmned^ 
mntil  the  contrary  is  shown,  that  he  continued  insane,  unless  the  insanity 
proven  was  accidental  or  temporary  in  its  nature,  or  was  occasioned  by  the 
violence  of  disease.  People  v.  Farrell,  31  Cal.  576;  People  v.  Francis,  38  Id. 
183;  1  Whart.  Crim.  L.  (7th  ed.),  sec.  55;  1  GreenL  Ev.,  sec.  42. 

7.  losaDity— InBtruotionB.— It  haa  been  held  that  an  instruction  that  the 
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fa-ae  test  of  insanity  is  whether  the  accused,  at  the  time  of  committing  the 
crime,  was  conscious  that  he  was  doing  what  he  ought  not  to  do,  was  correct. 
People  V.  Hobaon,  17  CaL  424;  People  v.  McDoneU,  47  Id.  134.  And  that  be- 
fore the  jury  can  believe  the  defendant  insane  at  the  time  of  the  commission 
of  the  act,  it  must  first  be  shown  that  he  had  been  insane  at  some  prior  time, 
or  has  been  subsequently  insane.  People  v.  Mardi,  6  Id.  543.  And  an  in- 
stmcticm  given  for  the  purpose  of  impressing  upon  the  jury  the  importance  of 
special  care  and  circumspection  in  considering  the,  evidence  tending  to  estab- 
lish the  insanity  of  a  defendant  at  the  time  of  the  commission  of  the  offense 
charged,  b  pro{>er.  People  v.  Dennis,  39  Id.  625.  An  instruction  that  if  the 
jury  find  that  the  defendant  was  insane  at  the  time  of  the  commission  of  the 
Mt,  they  should  declare  him  not  guilty,  is  too  broad  and  is  not  law.  People 
V.  Be^,  39  Id.  690.  Neither  should  the  court  instruct  the  jury  that  if  the 
evidence  creates  a  reasonable  doubt  in  the  minds  of  the  jury  as  to  the  sanity 
of  the  defendant  at  the  time  he  committed  the  act,  he  should  be  acquitted. 
The  law  presumes  a  person  sane,  and  if  insane,  he  must  prove  it  by  a  pre- 
ponderance of  evidence.     People  v.  MyerSf  20  Id.  518. 

Where  the  court  gave  the  jury  two  separate  instructions  as  to  the  degree  of 
proof  required  to  establish  insanity  of  defendant,  one  of  which  correctly 
stated  the  law,  but  the  other  did  not,  a  new  trial  was  granted.  People  v.  Mes- 
lersmUh,  7  Pac.  C.  L.  J.  106. 

8.  Insanity — Evidence  of. — It  may  be  shown  in  evidence,  under  the  plea 
of  not  guilty,  that  defendant  was  insane  at  the  time  the  act  was  committed. 
People  V.  Olwellf  28  CaL  456.  If  there  is  any  evidence  tending  to  prove  the 
personal  insanity  of  defendant,  or  if  the  act  committed  was  apparently  with- 
out motive,  the  defendant  should  be*  permitted  to  introduce  evidence  of  the 
insanity  of  hb  parents.  People  v.  Smith,  31  Id.  466.  A  witness,  not  an  ex- 
pert, who  details  a  conversation  had  between  himself  and  another,  may  also, 
in  connection  therewith,  state  his  opinion  as  to  the  state  of  mind  of  such  per- 
son at  the  time  of  the  conversation.  People  v.  Sanford,  43  Id.  29.  In  proof 
of  insanity,  though  the  evidence  must  relate  to  the  time  of  the  act  in  ques- 
tion, yet  evidence  of  insanity  before  and  after  that  time  is  admissible.  Peo^ 
pU  V.  Farrell,  31  Id.  576. 

9.  Subdivision  4— Ignorance  or  Mistake  to  Negative  Criminal 
Intent. — The  maxim  of  the  law  as  to  crime  is,  ignorantia  facti  excusat.  Ig- 
norance or  mistake  of  fact  is  generally  admissible  for  the  purpose  of  negativ- 
ing a  particular  intention.  "  Ignorance  or  mistake  is  another  defect  of  will, 
when  a  man,  intending  to  do  a  lawful  act,  does  that  which  is  unlawful.  For 
here,  the  deed  and  the  will  acting  separately,  there  is  not  that  conjunction 
between  them  which  is  necessary  to  form  a  criminal  act.  But  this  tnust  be 
an  ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of  law.  As,  if  a 
man,  intending  to  kill  a  thief  or  housebreaker  in  his  own  house,  by  mistake 
kills  one  of  his  own  family,  this  \s  no  criminal  action;  but  if  a  man  thinks  he 
has  a  right  to  kill  a  person  excommunicated  or  outlawed  wherever  he  meets 
him,  and  does  so,  this  is  Mrillful  murder.  For  a  mistake  in  point  of  Iaw» 
which  every  person  of  discretion  not  only  may,  but  is  bound  and  presumed  to 
know,  is  in  criminal  cases  no  sort  of  defense.*'    4  Bl.  Com.  27. 

In  Mtfers  v.  State,  1  Conn.  502,  the  defendant  was  indicted  for  letting  his 
carriage  on  Sunday,  in  a  case  not  of  necessity  or  charity.  It  was  held,  that 
U  the  defendant,  when  he  let  his  carriage,  really  believed  that  a  case  of  ne- 
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cessity  or  charity  existed,  there  was  no  guilty  intent,  and  consequently  no 
crime.  So,  where  a  man,  supposing  that  he  was  killing  a  thief  in  his  own 
house,  killed  one  of  his  own  family,  he  was  held  not  guilty,  "for  he  did  itig- 
norantly,  without  intention  of  hurt  to  the  said  Frances."  LevetCa  case,  Cro. 
Car.  638.  See,  also,  (Inited  States  v,  Pearce,  2  McLean,  14;  Com.  y.  Rogers,  7 
Mete.  600;  Com.  v.  Kirby,  2  Cush.  577;  liegina  v.  Alladay,  8  Car.  &  P.  136; 
Com.  V.  Presby,  H  Gray,  65;  1  Whart.  Crim.  L.  (8th  ed. ),  sec.  87.  Where,  how- 
ever, a  scienter  is  irrelevant,  ignorance  or  mistake  of  fact  is  no  excuse.  Thus 
where  a  statute  makes  an  act  indictable,  irrespective  of  guilty  knowledge, 
then  ignorance  of  fact  is  no  defense.  Farmer  v.  People,  77  111.  322;  State  v. 
Heck,  23  Minn.  549;  State  v.  Stimson,  4  Zabr.  478;  State  v.  Melville,  11  R.  L 
417;  see  article  by  Mr.  Bishop  in  4  Southern  L.  Rev.  155  et  acq.;  1  Whart. 
Crim.  L.  (8th  ed.),  sec.  88.  • 

10.  Subdiviaion  5.  See  n.  9.  As  to  the  criminal  responsibility  result- 
ing from  the  commission  of  an  unlawful  act,  by  a  person  who  is  intoxicated, 
see  sec.  22,  n.  1,  2. 

11.  Subdivision  6— Indictable  Negligence.— **  A  negligent  offense  is 
an  offense  which  ensues  from  a  defective  discharge  of  a  duty,  which  defect 
could  have  been  avoided  by  the  exercise,  by  the  offender,  of  that  care  which 
is  usual,  under  similar  circumstances,  with  prudent  persons  of  the  same 
class.  Negligence  is  of  two  kinds;  culpa  levis,  which  is  the  lack  of  the  dili- 
gence and  care  usual  with  good  specialists  of  the  particular  class  under  the 
circumstances;  and  culpa  lata,  Which  is  the  lack  of  the  diligence  and  care  ex- 
ercised by  honest  and  worthy  non-specialists  dealing  with  similar  objects. 
In  criminal  cases  this  distinction  operates  mainly  to  determine  the  degree  of 
evidence  required  to  convict."     1  Whart.  Crim.  L.  (8th  ed.),  sec.  125. 

In  the  note  to  Pex  v.  Hull,  1  Ben.  &  Heard,  Lead.  Cas.  51,  will  be  found 
a  very  profitable  discussion  upon  the  subject  of  criminal  ne/ijligence.  It  is 
there  stated  that  a  criminal  intent  may  be,  and  should  be  inferred  from  any 
wanton  or  reckless  conduct  which  results  in  an  injury  to  another's  rights: 
**  For,  as  every  one  is,  by  law,  presumed  to  intend  the  natural  and  ordinary 
consequence  of  his  acts,  if,  therefore,  he  is  guilty  of  that  degree  of  negligence, 
which  naturally  and  ordinarily  leads  to  a  certain  result,  he  must  be  consid- 
ered to  have  actually  intended  such  result,  and  he  is  criminally  responsible, 
as  justly  as  if  his  conduct  proceeded  from  actual  malicious  motives.  Accord- 
ingly, we  find  it  a  well-established  principle  of  criminal  law,  that  if  injuries 
are  caused  to  a  person's  life  or  health,  by  acts  which,  if  willful,  would  be 
punishable  as  crimes,  the  offender  can  not  screen  himself  from  criminal  re- 
sponsibility under  the  plea  that  such  injury  was  caused  by  his  negligence 
merely,  and  without  positive  malicious  motive.  The  degree  of  the  crime 
may  not  be  the  same  as  if  the  act  was  done  with  actual  malice,  but  the  char- 
acter of  a  crime  still  remains,  and  the  perpetrator  is  liable  to  be  arraigned  at 
a  criminal  bar.  And  wherever  a  public  law  imposes  a  public  duty,  absolute 
in  its  character,  and  not  subject  to  discretion,  the  simple  omission  to  perform 
such  duty  is  indictable."  Id.  51,  52.  In  Bex  v.  Carr,  8  Car.  &  P.  163,  the 
defendant  was  employed  to  cast  some  cannon.  One  of  them,  on  being  fired, 
burst,  and  was  sent  back  to  be  recast.  The  defendant,  instead  of  recasting 
it,  tilled  up  the  hole  with  lead,  and  returned  it  On  being  again  fired,  it 
burst  the  second  time,  and  killed  the  deceased.  Defendant  was  convicted 
of  manslaughter.     So  in  People  v.  Fuller,  2  Park.  Crim.  R,  16,  it  was  held,  that 
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a  person  who  carelessly  discharged  a  gun  loaded  with  ball,  into  the  highway, 
when  it  was  dark,  and  thereby  uninteotionally  killed  a  man  who  was  passing, 
and  whom  he  did  not  see,  was  guilty  of  manslaughter.  See  generally  upon 
this  subject.  Rex  v.  Orout,  6  Car.  &  P.  629;  Rex  v.  Timmim,  7  Id.  499; 
Qutfn  V.  Dallowoy,  2  Cox  C.  C.  273;  Reg,  v.  Mui-ray,  5  Id.  609;  Reg.  v.  Dant, 
10  Id.  102;  People  v.  Fuller,  2  Park.  Crim.  R.  16;  Commonwealth  v.  McLaugh- 
Uh,  5  AUen,  507. 

12.  Indictable  OmiBsions. — Mr.  Wharton  thus  classifies  such  omissions 
aa  are  indictable: 

I.  Omissions  constituting  defects  in  the  performance  of  duties  which  have 
been  undertaken.  Under  this  head  fall  most  of  the  adjudicated  cases  of  so- 
caUed  omissions — e.  g. ,  omissions  by  switch-tenders  to  turn  switches,  of  tele- 
graph operators  to  send  messages,  of  physicians  to  give  required  attention  to 
patients,  etc. 

H.  Omissions  constituting  defects  in  the  performance  of  duties  which  have 
not  been  eo  nomine  undertaken — t.  f.,  non-contractual  duties. 

1.  From  the  standpoint  of  general  civic  duty,  the  chief  illustration  of 
which  is  the  omission  of  an  accessary  after  the  fact  to  notify  the  government 
of  a  felony. 

2.  From  the  standpoint  of  official  duty,  as  where  an  officer  whose  duty  it 
is  to  make  an  arrest,  neglects  to  do  so. 

3.  From  the  police  standpoint,  as  where  a  person  neglects  to  cover  a  ditch 
or  well  belonging  to  him,  over  which  he  knows  travelers  are  accustomed  to 
pass,  or  to  cleanse  a  defective  drain.  1  Whart.  Crim.  L.  (8th  ed.),  sec.  131. 
In  Rex  v.  Allen,  7  Car.  &  P.  153,  and  Rex  v.  Green,  Id.  156,  it  was  held  that 
a  n^ligent  act  of  omission  was  not  punishable  criminally.  That  to  be  punishable 
criminally,  some  aet  must  be  done  negligently,  by  which  a  person  is  injured, 
not  the  mere  omission  to  do  an  act,  although  thereby  a  person  is  injured.  These 
rases  were  indictments  for  manslaughter  against  the  captain  and  pilot  of  a 
steamboat,  for  the  death  of  a  person  on  board  of  a  smack,  caused  by  running 
the  smack  down.  The  want  of  a  sufficient  lookout  at  the  bow  of  the  boat 
was  regarded  as  the  cause  of  the  accident.  Park,  J.,  in  reply  to  Chambers,  for 
the  prosecution,  said:  **  You  must  show  some  act  done.  You  rather  state  it 
as  if  a  mere  omission  on  the  part  of  the  prisoner  in  not  doing  the  whole  of  his 
duty  would  be  enough;  and  we  are  of  opinion  that  is  not  sufficient.'*  And 
Alderson,  B.,  said:  *'  There  must  be  some  personal  act."  In  Regina  v.  Lotve^ 
4  Cox  C.  C.  449;  3  Car.  &  Kir.  123,  it  was  held,  contrary,  seemingly,  to  the 
last  two  cases,  that  an  act  o& omission,  as  well  as  of  commission,  may  be  pun- 
ishable criminally,  and  this  seems  to  be  the  better  nile,  and  the  one  (generally 
adopted.  In  Reg.  v.  Conde,  10  Cox  C.  C.  547,  a  parent  who,  having  the  means 
to  supply  necessaries,  negligently,  though  not  willfully,  withheld  from  a  child 
food,  which  if  administered  would  have  sustained  its  life,  and  in  consequence 
thereof  the  child  died,  was  held  guilty  of  manslaughter.  See  Reg.  v.  Rj/land, 
Id.  569.  In  Reg.  v.  Bubb,  4  Id.  459,  the  defendant  was  indicted  for  murder- 
ing a  child  by  starvation.  The  charge  of  William,  J.,  to  the  jury,  as  to  the 
criminal  responsibility  resulting  from  culpable  negligence,  is  particularly  in- 
structive. **  If  the  omission  or  neglect  to  perform  the  duty  was  malicious, 
then  the  indictment  would  be  supported,  and  the  crime  of  murder  would  be 
made  oat  against  the  prisoner;  but  if  the  omission  or  neglect  were  simply  cul- 
pable, but  not  j^ising  from  a  malicioas  motive  on  the  part  of  the  prisoner, 
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then,  though  it  would  be  your  duty  to  find  her  guilty,  it  should  be  of  man- 
slaughter only."  The  learned  judge,  after  explaining  what  was  meant  by  the 
expression  malicious^  then  proceeded:  "  But  if  you  are  not  satisfied  that  she 
contemplated  the  death  of  the  child,  then,  although  guilty  of  a  culpable  neg- 
lect of  duty,  it  would  amount  only  to  the  crime  of  manslaughter.  If,  on  the 
other  hand,  you  should  think  either  that  she  did  not  undertake  the  duty  of 
supplying  the  child  with  proper  food  and  raiment,  or  that  she  did  not  culpa- 
bly neglect  that  duty,  then  you  will  acquit  her  altogether."  See  StcUe  v. 
i/oi7,  3  Fost.  365;  Nixon  v.  People^  2  Scam.  269.  An  extended  examina- 
tion of  this  subject  will  be  found  in  the  note  to  Regina  v.  Lowt^  1  Ben-  & 
Heard,  Lead.  Cas.  62. 

13.  Subdiviaion  7— Coeroion  by  Husband.— At  common  law  a  mar- 
ried woman  did  not  lose  by  the  marriage  her  general  capacity  for  crime.  Yet 
as  the  law  has  cast  upon  her  a  certain  duty  to  her  husband  of  obedience,  of 
ftfifection,  and  of  confidence,  it  has  compensated  her  by  the  indulgence,  that 
if,  through  constraint  from  his  will,  she  carries  her  obedience  to  the  excess  of 
doing  unlawful  acts,  she  shall  not  suffer  for  them  criminally.  1  Bish.  Crim. 
L.,  sec.  357.  The  common  law  goes  much  further  than  our  code,  and  not 
only  excuses  the  wife  acting  under  coercion  of  her  husband  from  punishment 
for  misdemeanors  committed  by  her,  but  from  most  felonies  as  well  4  BI. 
Com.  -28.  But  certain  crimes,  on  account  of  their  enormity,  were  excepted — 
such  as  treason,  murder,  and  the  like.  1  Bish.  Crim.  L.,  sec.  361;  but  the 
later  decisions  do  not  always  recognize  this  exception. 

Ajid  other  crimes,  like  that  of  keeping  a  brothel,  are  excepted,  becaose 
peculiar  to  the  female  sex.  4  Bl.  Com.  29;  Stait  v.  Beniz^  11  Mo.  27.  A 
man-ied  woman  can  not  be  treated  as  accessory  for  receiving  her  husband, 
knowing  that  he  has  committed  a  felony,  for  she  is  presumed  to  act  under  his 
coercion,  and  she  is  not  bound,  neither  ought  she  to  discover  him.  4  BL 
Com.  39. 

Coercion  is  presumed  from  the  mere  presence  of  the  husband,  but  this  pre- 
sumption is  only  prima  faciei  and  is  liable  to  be  rebutted  by  evidence.  Da- 
vis  V.  State,  15  Ohio,  72;  State  v.  Nelson,  29  Me.  329;  Com.  v.  Eagan^  103 
Mass.  71. 

14.  Subdivision  8 — ^Threats  and  Menaces.— One  of  the  species  of 
defects  of  will,  which  renders  a  person  incapable  of  committing  crime,  as 
stated  by  Blackstone,  is  that  arising  from  compulsion  and  necessity.  After 
speaking  of  the  obligation  of  civil  subjection  as  a  species  of  compulsion  or 
necessity,  that  writer  then  proceeds:  **  Another  •species  of  comimlsion  or  ne- 
cessity is  what  our  law  calls  duress  per  minas,  or  threats  and  menaces,  which 
induce  a  fear  of  death  or  other  bodily  harm,  and  which  take  away  for  that 
reason  the  guilt  of  nmny  crimes  and  misdemeanors;  at  least  before  the  human 
tribunal.  But  then  that  fear  which  compels  a  man  to  do  an  unwarrantable 
action  ought  to  be  just  and  well  grounded.  •  ♦  ♦  Therefore,  in  time  of 
war  or  rebellion,  a  man  may  be  justified  in  doing  many  treasonable  acta  by 
compulsion  of  the  enemy  or  rebels,  which  would  admit  9f  no  excuse  in  the 
time  of  peace.  This,  however,  seems  only,  or  at  least  principally,  to  hold  as 
to  positive  crime,  so  created  by  the  laws  of  society,  and  which,  therefore,  so- 
ciety may  excuse;  but  not  as  to  natural  offenses,  so  declared  by  the  law  of 
Crod,  wherein  human  magistrates  are  only  the  executiooers^of  divine  punish- 
ment.   And  therefore,  though  a  man  be  violently  assaulted,  and  hath  no 
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other  possible  means  of  escaping  death,  bat  by  killing  an  innocent  person, 
this  fear  and  force  shall  not  acquit  him  of  murder;  for  he  ought  rather  to  die 
himaelf  than  escape  by  the  murder  of  an  innocent.  But  in  such  a  case,  he  is 
permitted  to  kill  the  assailant;  for  there  the  law  of  nature  and  self-defense, 
its  primary  canon,  have  made  him  his  own  protector."  4  Bl.  Com.  SO.  See  Hex 
V.  McGowther,  18  St.  Tr.  391;  Rex  v.  CnUchley,  5  Car.  &  P.  133;  1  Whart. 
Crira.  L.  (8th  ed.),  sec.  94.  The  subdivision  of  section  twenty -six  of  the  Pe- 
nal Code,  now  under  consideration,  was  taken  from  the  rule  as  laid  down  by 
Blackstone,  with  the  limitation  that  the  threats  or  menaces  must  be  such  as 
to  give  the  party  reasonable  cause  to  believe  his  life  was  in  danger,  and  not 
such  as  would  only  cause  bodily  harm,  other  than  the  taking  of  life. 

27.  The  following  persons  are  liable  to  punishment  under  the 
laws  of  this  state : 

1.  All  persons  who  commit,  in  whole  or  in  part,  any  crime 
within  this  state; 

2.  All  who  commit  larceny  or  robbery  out  of  this  state, 
and  bring  to,  or  are  found  with  the  property  stolen,  in  this  state; 

3.  All  who,  being  out  of  this  state,  cause  or  aid,  advise  or 
encourage,  another  person  to  commit  a  crime  within  this  state, 
and  are  afterwards  found  therein. 

1.  Penal  laawa — Operation  and  Effect  of;  Strictly  I*ocal. — The  com- 
matk  law  considers  crimes  as  altogether  local,  cognizable  and  punishable  ex- 
clusively in  the  country  where  they  are  committed.  No  other  nation,  there- 
fore, has  any  right  to  punish  them,  or  is  under  any  obligation  to  take  notice 
<^  or  to  enforce  any  judgment  rendered  in  such  cases  by  the  tribunal  having 
authority  to  hold  jurisdiction  within  the  territory  where  they  are  committed. 
Story  Conflict  of  Laws,  sec.  620;  The  Antelope,  10  Wheat.  123;  Warrender 
V.  Warrender,  9  Bligh,  119;  Ogden  v.  FolUoU,  3  T.  R.  733.  Crimes  are  in 
their  nature  local,  and  the  jurisdiction  of  crimes  is  local.  Rafael  v.  Verelesty 
2  Wm.  Bl.  1058.  The  lex  loH  must  needs  govern  all  criminal  jurisdiction, 
&om  the  nature  of  the  thing  and  the  purpose  of  that  jurisdiction.  Lord 
Brougham,  in  Warrender  v.  Warrender,  supra.  All  persons  within  the  state, 
whether  residents  or  aliens,  are  amenable  to  the  penal  laws  thereof,  and  liable 
to  be  punished  for  any  infraction  of  such  laws.  1  Whart.  Grim.  L.  (8th  ed.)> 
sec.  282.  '^Whoever,'*  says  Bemer,  in  his  authoritative  woik  on  the  terri- 
torial bounds  of  penal  jurisdiction,  "enters  into  our  territory,  juridically 
lands  himself  to  submit  to  the  laws  of  this  territory.'*  Id.,  sec.  281;  United 
States  V.  Wiltberger,  5  Wheat.  97;  Reg,  v.  McCafferty,  10  CoxC.  C.  603;  State 

▼.  Doxtater,  47  Wis.  283;  Whart.  Conflict  of  Laws,  sees.  853,  854. 

2.  Stolen  Property  Brought  into  State.— In  England  it  was  eai-ly 
established,  that  when  goods  were  stolen  in  one  country  and  brought  by  the 
thief  into  another,  the  latter  had  no  jurisdiction  to  punish  the  offender. 
BtUkr'H  cwte,  13  Co.  55;  Rexy,  Prowes,  I  Moo.  C.  C.  .349;  Reg.  v.  Dtbruiel,  11 
Cox  C.  C.  207;  Regina  v,  Madge,  9  Car,  &  P.  29.  In  Reg.  v.  DebruUl,  the 
defendant  was  indicted  in  England  for  robbing  a  house  in  Guernsey  and 
bringing  the  property  to  England.  Byles,  J.,  speaking  for  the  court,  said, 
*'  that  the  case  being  new,  he  had  taken  the  opinion  of  the  learned  baron  in 
tiie^ther  court,  who  agreed  with  him  that  the  prisoner  could  not  be  coa- 
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victed  either  of  larceny  or  of  receiving.  The  island  of  Guernsey  was  not  a 
part  of  the  United  Kingdom,  and  a  larceny  committed  therein  would  be  in 
the  same  position  here  as  if  it  had  been  committed  in  France.  Nqw,  clearly, 
a  larceny  committed  in  France  could  hot  be  taken  cognizance  of  in  this  coun- 
try." In  several  of  the  United  States  such  jurisdiction  is  held  not  to  exist 
unless  conferred  by  statute.  People  v.  OardneVf  2  Johns.  477;  People  v. 
Scheneky  Id.  479;  State  v.  Le  Blanch,  2  Vroom,  82;  Simmons  v.  C7om.,  5  Binn. 
619;  State  v.  Reonnnls,  14  La.  Ann.  278.  In  other  states  this  jurisdiction  is 
held  to  exist  as  between  the  several  United  States,  independent  of  any  stat- 
ute. 1  Whart.  Crim.  L.  (8th  ed.),  sec.  291,  and  cases  there  cited.  Statutes 
similar  to  subdivision  two  of  section  twenty -seven  have  been  adopted  in  a 
number  of  the  United  States,  and  such  enactments  are  held  to  be  within  the 
constitutional  power  of  each  state.  People  v.  Burke,  1 1  Wend.  129;  La  Vaul 
V.  State,  40  Ala.  44;  Hemmaker  v.  State,  12  Mo.  453;  State  v.  Williams,  35 
Id.  229;  McFarland  v.  State,  4  Kan.  68;  State  v.  Seay,  3  Stew.  123. 

3.  Crime  Committed  by  Person  out  of  State. — Although  the  penal 
laws  of  every  country  are  in  their  nature  local,  yet  an  offense  may  be  com- 
mitted in  one  sovereignty  in  violation  of  the  laws  of  another;  and  if  the  of- 
fender be  afterwards  found  in  the  latter  state,  he  may  be  punished  according 
to  the  laws  thereof,  and  the  fact  that  he  owes  allegiance  to  another  sovereignty 
is  no  bar  to  the  indictment.  Story  Conflict  of  Laws,  sec.  625,  b.  See  article 
on  "Extraterritorial  Crime,"  4  Southern  Law  Review,  676,  690,  where  the 
right  of  a  state  to  punish  a  person  who  commits  a  crime  against  the  laws 
while  out  of  the  state,  and  subsequently  comes  within  the  state,  is  discussed 
at  length.  Also  State  v.  Oradt/,  34  Conn.  118;  Com.  v.  Smith,  11  Allen,  243; 
People  V.  AdnmM,  3  Denio,  190;  S.  C.  affirmed  on  appeal,  1  Comst.  173;  Conu 
V.  Macloon,  101  Mass.  1. 

See  sec.  778,  n. 


TITLE    II. 

OF  PARTIES  TO  CRIME. 

Section  30.  Classification  of  parties  to  crime. 

31.  Who  are  principals. 

32.  Who  are  accessories. 

33.  Punishment  of  accessories. 

30.  The  parties  to  crimes  are  classified  as: 

1.  Principals;  and, 

2.  Accessories. 

1.  Parties  to  Crime. — ^At  the  common  law,  persons  engaged  in  the  com- 
mission of  crime  were  chargeable  either  as  principals  in  the  first  degree,  prin- 
cipals in  the  second  degree,  or  as  accessories  before  or  after  the  fact.  4  BL 
Com.  34,  35;  1  Chit  Crim.  L.  256. 

2.  Principals.— See  sec.  31,  n.  1.  % 

3.  Acoessories.— See  sec.  32,  n.  1. 
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31.  All  persons  concerned  in  the  commission  of  a  crime, 
whether  it  be  felony  or  misdemeanor,  and  whether  they  di- 
rectly conmit  the  act  constituting  the  offense,  or  aid  and  abet 
in  its  commission,  or,  not  being  present,  have  advised  and  en- 
couraged its  commission,  and  all  persons  counseling,  advising, 
or  encouraging  children  under  the  age  of  fourteen  years,  luna- 
tics, or  idiots,  to  commit  any  crime,  or  who,  by  fraud,  contriv- 
ance, or  force,  occasion  the  drunkenness  of  another  for  the  pur- 
pose of  causing  him  to  commit  any  crime,  or  who,  by  threats, 
menaces,  command,  or  coercion,  compel  another  to  commit  any 
crime,  are  principals  in  any  crime  so  committed. 

1.  Principals. — In  crimiiuU  Uw»  a  principal  is  'Hhe  actor  in  the  commis- 
uon  of  a  crime."  Bou v.  Law  Diet.,  tit  "Principal."  At  the  common  law, 
principals  were  of  the  first  or  second  degi'ee.  A  principal  of  the  first  degree 
was  one  who  did  the  act  himself,  or  by  the  means  of  an  innocent  agent.  But  to 
constitute  him  such,  it  was  not  necessary  that  he  should  be  actually  present 
when  the  ofiense  was  consummated;  thus,  in  case  of  murder  by  [Mjisouing,  a 
nan  may  have  been  a  principal  felon,  by  preparing  and  laying  tho  i>oison.  1 
Chit  Crim.  L.  257;  4  Bl.  Zi.  So  if  the  ofiense  was  committed  in  his  absence, 
throQgh  the  medium  of  an  innocent  agent,  as  where  he  incited  a  madman  to 
commit  a  crime,  such  person,  though  absent  when  the  crime  was  committed, 
was  liable  as  principal  in  the  first  degree.  1  Hale  P.  C.  514;  1  Chit.  Crim.  L. 
257.  Principals  in  the  second  degree  were  those  who  were  [>resont,  aiding 
and  abetting  the  commission  of  the  fact  They  were  generally  termed  aiders 
and  abettors.  A  person  to  be  a  principal  in  the  second  degree  need  not  have 
been  actually  present  as  an  eye-witness  or  ear-witness  of  tlie  transaction. 
His  presence  may  have  been  constructive,  as,  if  with  the  intention  of  giving 
assistance,  he  was  near  enough  to  afford  it,  should  the  occasion  arise.  As 
where  a  person  waited  outside  of  a  house  to  prevent  surprise,  while  his  com- 
panions were  in  the  house  committing  a  felony,  such  presence  was  sufficient  to 
make  him  a  principal  in  the  second  degree.  I  ttuss.  Crim.  L.  27;  Com.  v. 
.  Knapp,  9  Pick.  496;  20  Am.  Dec  491.  By  sections  11  and  27)5  of  the  Crim- 
inal Practice  Act,  all  distinction  between  principals  in  the  first  and  in  the 
second  degree,  and  between  principals  and  accessories  before  the  fact,  was 
done  away  with  in  this  state,  and  all  such  are  punishable  as  principals. 
Hittell  Gen.  Laws,  sees.  1415,  1842;  PeopU  v.  Cryder,  6  Cal.  23;  People  v. 
Bear»^,  10  Id.  68;  People  v.  Ouieveras,  48  Id.  19;  People  v.  Ah  Pat,  Id.  62; 
PeopU  V.  CoUcL,  49  Id.  166.  Sections  II  and  255,  just  referred  to,  have  been 
re-enacted  and  made  a  part  of  this  code  in  sees.  31  and  971.  In  People  v. 
Hodges,  27  Id.  341,  it  was  held  that  though  the  common  law  distinction  be- 
tween principal  and  accessory  is  in  the  main  obliterated,  yet  it  is  retained  for 
the  porpoees  of  venue.  See  People  v.  Stakem^  40  Id.  599.  Notwitiistanding 
these  sections,  in  proceeding  against  a  person  in  this  state  for  the  commission 
of  a  crime,  who,  at  the  common  law,  would  have  been  chargeable  as  an  acces- 
sory, it  ia  better  to  charge  him  as  such,  and  not  as  principal.  People  v. 
Sdaeartz,  32  Id.  161,  164;  People  v.  Valencia,  43  Id.  552.  A  party  indicted 
as  principal  can  not  be  convicted  upon  evidence  tending  to  show  that  he  was 
an  accessory  before  the  fact  People  v.  Trim,  39  Id.  75;  see  People  v.  Out(v- 
€ros,  48  Id.  19.     In  People  v.  Campbell,  40  Id.  142,  approved  in  People  v.  Mc- 
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Qunglll^  41  Id.  429,  the  correct  rule  for  proceeding  against  an  accessory  before 
the  fact  is  stated:  **  The  accessory  is  to  be  indicted,  tried,  and  pnuished  as  a 
principal;  nevertheless  the  particular  acts  which  establish  that  be  aided  and 
abetted  the  crime,  and  thus  became,  in  law,  a  principal,  must  be  stated  in  the 
indictment."  An  indictment  for  murder  against  an  accessory  before  the  fact, 
must  allege  the  death  of  the  person  assaulted,  and  that  the  crime  of  murder 
was  committed.  People  v.  Crenshaw^  46  Id.  65.  In  People  v.  VasqueZy  49  Id. 
662,  the  court  instructed  the  jury  that  *'  it  is  no  defense  to  a  party  associated 
with  others  in,  and  engaged  in  a  robbery,  that  he  did  not  propose  or  intend 
to  take  life  in  its  perpetration,  or  that  he  forbade  his  associates  to  kill,  or 
that  he  disapproved  or  regretted  that  any  person  was  thus  slain  by  his  associ- 
ates. If  the  homicide  in  question  was  committed  by  one  of  his  associates 
engaged  in  the  robbery,  in  furtherance  of  their  common  purpose  to  rob,  he  is 
as  accountable  as  though  his  own  hand  had  intentionally  given  the  fatal  blow, 
and  is  guilty  of  murder  in  the  first  degree;"  and  it  was  held  that  such  in- 
struction was  correct.  See  also  People  v.  Leilh,  52  Id.  251;  People  v.  Woody, 
45  Id.  289;  People  v.  Pool,  27  Id.  573. 

32.  All  persons  who,  after  full  knowledge  that  a  felony  has 
been  committed,  conceal  it  from  the  magistrate,  or  harbor  and 
protect  the  person  charged  with  or  convicted  thereof,  are  ac- 
cessories. 

1.  Accessories. — An  accessory  is  one  who  is  not  the  chief  actor  in  the 
perpetration  of  the  oflfense,  nor  present  at  its  performance,  but  who  is  in  some 
way  concerned  therein.  At  the  common  law  there  were  certain  crimes,  to 
the  commission  of  which  there  could  not  be  an  accessory,  but  aU  persons  en- 
gaged in  the  commission  thereof  were  chargeable  as  principals.  Of  these 
were  treason  and  all  offenses  below  a  felony.  1  Chit.  Crim.  L.  261.  An  ac- 
cessory before  the  fact,  is  one  that,  being  absent  at  the  time  of  the  actual 
perpetration  of  the  felony,  procures,  counsels,  commands,  incites,  or  abets 
another  to  conmiit  it.  Id.  262.  The  distinction  between  accessories  before 
the  fact  and  principals  has  been  abolished  in  this  state.  See  note  to  last  sec- 
tion. An  accessory  after  the  fact  is  one  who,  knowing  a  felony  to  have  been 
committed,  receives,  relieves,  comforts,  or  assists  the  felon.  4  Bl.  37.  In 
order  to  charge  a  person  as  accessory  after  the  fact,  the  felony  must  be  com- 
pleted, he  must  know  the  felon  to  be  guilty,  and  he  must  receive,  relieve, 
comfort,  or  assist  him.  1  Chit.  Crim.  L.  264;  1  Whart.  Crim.  L.  (8th  ed.), 
sec.  241;  Wren  v.  Com.,  26  Gratt.  952;  Tully  v.  Com.,  11  Bush,  154;  People 
v.  Hawkiim,  34  Cal.  182.  Knowledge  of  the  commission  of  the  felony  'must 
be  brought  liome  to  the  accused;  and  whether  he  had  such  knowledge  is  al- 
ways a  question  of  fact  for  the  jury.  Wren^s  case,  26  Gratt.  956.  Any  assist- 
ance given  to  one  known  to  be  a  felon,  in  order  to  hinder  his  apprehension, 
trial,  or  punishment,  is  sufficient  to  make  a  man  accessory  after  the  fact:  aa 
that  he  concealed  him  in  his  house,  or  shut  the  door  against  his  pursuers  until 
he  should  have  an  opportunity  to  escape;  or  took  money  from  him  to  allo"w 
him  to  escape;  or  supplied  him  with  money,  a  horse,  or  other  necessaries,  in 
order  to  enable  him  to  escape;  or  that  the  principal  was  in  prison,  and  the 
jailer  was  bribed  to  let  him  escape;  or  conveyed  instruments  to  him  to  enable 
him  to  break  prison.  This  and  like  assistance  to  one  known  to  be  a  felon, 
will  constitute  one  an  accessory  after  the  fact.     1  Hale,  619,  621;  2  Hawk,, 
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c.  29,  sec.  26;  1  Whart.  Grim.  L.  (8th  ed.),  sec.  241;  Wren*8  case,  26  Gratt. 
956.  Merely  permitting  a  felon  to  escape  is  not  sufficient  to  impute  guilt  to 
the  party  ^  doing.  1  Hale,  619.  So  if  a  person  agree  for  money  not  to 
prosecute  the  felon;  or  if  knowing  of  a  felony,  fails  to  make  it  known  to  the 
proper  authorities,  he  will  not  be  punishable  as  an  accessory  after  the  fact. 
Wreii's  CUM,  26  Gratt.  957;  1  Whart.  Oim.  L.  (8th  ed.),  sec.  242.  Neither 
will  a  person  who  receives  stolen  property,  and  aids  in  the  disposition  of  it, 
knowing  it  to  be  stolen,  be  chargeable  as  such.  People  v.  Stakem,  40  Cal  599. 
"The  true  test  whether  one  is  accessory  after  the  fact,  is  to  consider  whether 
what  he  did  was  done  by  way  of  personal  help  to  his  principal,  -with  the  view 
of  enabling  his  principal  to  elude  punishment;  the  kind  of  help  appearing  to 
be  unimportant."  1  Bish.  Grim.  L.  (6th  ed.),  sec.  695.  At  the  common  law, 
the  conviction  of  one  who  has  committed  the  crime  must  precede  that  of  one 
chargetl  as  accessory.  The  record  of  conviction  of  the  principal  was  prima 
facie  e\'i*lence  of  his  guilt  against  a  person  charged  as  accessory,  but  he  might 
show  that  the  principal  was  not  guilty.  1  Arch.  Grim.  PI.  and  Pr.  78.  By 
statute,  however,  in  most  of  the  states,  the  offense  of  an  accessory  is  made 
substantive  and  independent,  and  the  accessory  may,  under  such  statutes,  be 
tried  independently  of  the  principal,  though  in  such  oases  the  guilt  of  the 
principal  must  be  alleged  and  proved.  Pettes  v.  Corn.,  126  Mass.  242;  State 
V.  Casmdt/,  12  Kan.  550;  1  Whart.  Grim.  L.  (8th  ed.),  sec.  237.  In  this  state, 
it  is  pro\'ided  by  statute  that  an  accessory  to  the  commission  of  a  felony  may 
be  prosecuted,  tried,  and  punished,  though  the  principal  may  be  neither 
prosecuted  nor  tried,  and  though  the  principal  may  have  been  acquitted. 
Sec.  972.  See  People  v.  Neioherry,  20  Cal.  439;  People  v.  Bearsn,  10  Id.  68, 
It  said  that  he  may  be  indicted  and  tried  with  the  principal  or  separately. 
Id. ;  People  v.  Campbell,  40  Id.  129.  The  indictment  must  allege  that  the 
crime  of  the  principal  was  committed  before  it  was  found  and  presented. 
People  V.  Thrall,  50  Id.  415. 

33.  Except  in  cases  where  a  different  punishment  is  pre- 
scribed, an  accessory  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  five  years,  or  in  a  county  jail  not 
exceeding  two  years,  or  by  fine  not  exceeding  five  thousand 
dollars. 


TITLE   III. 

OF  OFFENSES  AGAINST  THE  SOVEREIGNTY  OF  THE 

STATE. 

Sbction  37.  Treason,  who  only  can  commit. 
38.  Misprision  of  treason. 

37.  Treason  against  this  state  consists  only  in  levying  war 
against  it,  adhering  to  its  enemies,  or  giving  them  aid  and  corn- 


Digitized  by 


Google 


g §37-38         CBIMES  AGAINST  ELECTIVE  FRANCHISE.  32 

fort,  and  can  be  committed  only  by  persons  owing  allegiance  to 
the  state.     The  punishment  of  treason  shall  be  death. 

1.  Treason  against  the  state  shall  consist  only  in  levjring  war  against  it,  ad- 
hering to  its  enemies,  or  giving  them  aid  and  comfort.  No  person  shall  be 
convicted  of  treason  unless  on  the  evidence  of  two  Mdtnesses  to  the  same  overt 
act  or  confession  in  open  court.  Constitution  of  California,  sec.  20,  art.  1. 
See  also  U.  S.  Constitution,  sec.  3,  art.  3;  C.  C.  P.,  sec.  1968.  To  constitute 
the  specific  crime  of  treason  by  levying  war,  war  must  be  actually  levied. 
Conspiracy  to  subvert  by  force  the  government  is  not  treason.  To  conspire 
to  levy  war  and  actually  to  levy  war  are  distinct  offenses.  Ex  parte  BoLlinaUy 
4  Cranch,  75.  To  constitute  a  levying  of  war,  there  must  be  an  assemblage 
of  people,  with  force  and  arms,  to  overthrow  the  government,  or  resist  the 
laws.  United  States  v.  Greathouae,  2  Abb.  U.  S.  364.  The  term  enemies 
applies  only  to  the  subjects  of  a  foreign  power  in  open  hostility  with  us,  and 
does  not  embrace  rebels  in  insurrection  against  their  own  government.  Id. 
That  two  witnesses  are  required,  refers  to  the  proof  on  the  trial,  not  to  pro- 
ceedings on  preliminary  examination,  or  before  a  grand  jury.  2  Wall.  jun. 
138.  Other  decisions  are:  Druecker  v.  Salomon,  21  Wis.  621;  United  States 
V.  Mitchell,  2  Dall.  (Pa.)  348;  UnUed  States  y.  Hoxie,  1  Paine,  265;  United  States 
V.  Fries,  2  Whart.  St.  Tr.  482;  UnUed  States  v.  Wiltbenjer,  5  Wheat.  76; 
United  States  v.  Bun\  4  Cranch,  470;  United  States  v.  Pryor,  3  Wash.  C.  C. 
234;  People  v.  Lynch,  11  Johns.  549. 

38.  Misprision  of  treason  is  the  knowledge  and  concealment 
of  treason,  without  otherwise  assenting  to  or  participating  in 
the  crime.  It  is  punishable  by  imprisonment  in  the  state  prison 
for  a  term  not  exceeding  five  years. 


TITLE  IV. 

OF  CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 

Section  41.  Violation  of  election  laws  by  certain  oflScers  a  felony. 

42.  Fraudulent  registration  a  felony. 

43.  Refusal  to  be  sworn  by  or  to  answer  questions  of  board  of 

judges  of  election  a  misdemeanor. 

44.  Refusal  to  obey  summons  of  board   of  registration  a  mis- 

demeanor. 

45.  Voting  without  being  qualified,  voting  twice,  and  other  elec- 

tion frauds,  felonies. 

46.  Attempting  to  vote  without  being  qualified. 

47.  Procuring  illegal  voting  a  misdemeanor. 

48.  Changing  ballots  or  altering  returns  by  election  officers,  fel- 

onies. 

49.  Inspectors  unfolding  or  marking  tickets  guilty  of  a    mis- 

demeanor. 
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SicnoN  50.  Forging  or  altering  returns  a  felony. 

51.  Adding  to  or  subtracting  from  votes  given  a  felony. 

62.  Persons  aiding  and  abetting  or  concealing  guilty  of  felony. 

53.  Intimidating,  corrupting,  deceiving,  or  defrauding  electors, 

a  misdemeanor. 

54.  Furnishing  money  for  elections  except  for  specified  pvrposes. 
65.  Unlawful  offers  to  procure  offices  for  electors. 

56.  Communicating  such  offer. 

57.  Bribing  or  offering  to  bribe  members  of  legislative  caucuses, 

etc. 

58.  Preventing  public  meetings. 

59.  Disturbance  of  public  meetings,  misdemeanor. 

60.  Betting  on  elections. 

61.  Violation  of  election  laws  by  persons  not  officers. 

62.  Printing  or  circulating  tickets  not  in  conformity  with  the  elec- 

tion laws. 

4L  Every  person  charged  with  the  performance  of  any  duty, 
under  the  provisions  of  any  law  of  this  state  relating  to  elec- 
tions, who  willfully  neglects  or  refuses  to  perform  it,  or  who, 
in  his  official  capacity,  knowingly  and  fraudulently  acts  in  con- 
travention or  violation  of  any  of  the  provisions  of  such  laws,  is, 
unless  a  different  punishment  for  such  acts  or  omissions  is  pre- 
scribed by  this  code,  punishable  by  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  in  the  state  prison  not 
exceeding  five  years,  or  by  both. 

1.  Cormpt  Motive  Necessary. — If  a  presiding  officer  at  an  election,  act- 
ing honestly  from  the  best  judgment  he  can  form,  take  a  vote  which  turns 
out  to  be  an  illegal  one,  he  is  not  liable.  But  if  such  officer,  knowing  a 
vote  to  be  illegal,  takes  it  corruptly,  his  position  can  not  protect  him  from 
the  just  punishment  of  his  offense.     State  v.  McDonald^  4  Harr.  555. 

42.  Every  person  who  willfully  causes,  procures,  or  allows 
himself  to  be  registered  in  the  great  register  of  any  county, 
knowing  himself  not  to  be  entitled  to  such  registration,  is  pun- 
ishable by  fine  not  exceeding  one  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  or  state  prison  not  exceeding  one 
year,  or  by  both.  In  all  cases  where,  on  the  trial  of  a  person 
charged  with  any  offense  under  the  provisions  of  this  section,  it 
appears  in  evidence  that  the  accused  stands  registered  in  the 
great  register  of  any  county,  without  being  qualified  for  such 
registration,  the  court  must  order  such  registration  to  be  can- 
celed. 

43.  Every  person  who,  after  being  required  by  the  board  of 
judges  at  any  election,  refuses  to  be  sworn,  or,  being  sworn,  re- 
fuses to  answer  any  pertinent  question,  propounded  by  such 
board,  touching  the  right  of  another  to  vote,  is  guilty  of  a  mis- 
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demeanor.     [Amendment,  approved  March  30, 1874;  in  effect  July 
1,  1874. 

44.  Every  person  summoned  to  appear  and  testify  before 
any  board  of  registration,  who  willfully  disobeys  sucb  summons, 
is  guilty  of  a  misdemeanor. 

45.  Every  person  not  entitled  to  Tote,.wbo  fraudulently  votes, 
and  every  person  v^bo  votes  more  tbanonce  at  anyone  election, 
or  knowingly  bands  in  two  or  more  tickets  folded  togetber,  or 
cbanges  any  ballot  afler  tbe  same  bas  been  deposited  in  tbe 
ballot-box,  or  adds,  or  attempts  to  add,  any  ballot  to  tbose  le- 
gally polled  at  any  election,  eitber  by  fraudulently  introducing 
tbe  same  into  tbe  ballot-box  before  or  after  tbe  ballots  tberein 
bave  been  counted,  or  adds  to  or  mixes  witb,  or  attempts  to  add 
to  or  mix  witb,  tbe  ballots  lawfully  polled,  otber  ballots,  wbile 
tbe  same  are  being  counted  or  canvassed,  or  at  any  otber  time, 
witb  intent  to  cbange  tbe  result  of  sucb  election;  or  carries 
away  or  destroys,  or  attempts  to  carry  away  or  destroy,  any  poll 
list,  or  ballots,  or  ballot-box,  for  tbe  purpose  of  breaking  up  or 
invalidating  sucb  election,  or  willfully  detains,  mutilates,  or 
destroys  any  election  returns,  or  in  any  manner  so  interferes 
witb  tbe  officers  bolding  sucb  election  or  conducting  sucb  can- 
vass, or  witb  the  voters  lawfully  exercising  tbeir  rigbts  of  voting 
at  sucb  election,  as  to  prevent  sucb  election  or  canvass  from 
being  fairly  beld  and  lawfully  conducted,  is  guilty  of  felony. 

1.  Not  Entitled  to  Vote. — A  minor  can  not  be  convicted  of  illegal  vot- 
ing if  he  lionestly  believed  that  he  was  twenty-one  years  of  age  when  he 
voted.  Curler  v.  State,  65  Ala.  181;  Gordon  v.  Stale,  52  Id.  308.  But  igno- 
rance of  the  law  is  no  defense.  Where  a  female  voted,  under  the  belief  that 
the  constitution  gave  her  the  right,  when  in  fact  it  did  not,  it  was  held  no 
defense,  that  she  believed  she  had  a  right  to  vote,  and  voted  in  reliance  on 
that  belief.  United  States  v.  AtUhony,  11  Blatchf.  C.  C.  200.  If,  however, 
one  states  the  facts  to  the  election  judges,  and  they  decide  in  favor  of  his 
right  to  vote,  their  decision  would  rebut  the  presumption  of  guilty  knowledge 
on  his  part,  that  he  had  no  such  right.     State  v.  Boyett,  10  Ired.  336. 

2.  Voting  Twice. — The  act  of  voting  more  than  once  at  the  same  elec- 
tion is  not  a  crime,  unless  it  is  done  knowingly  and  with  wrong  intent.  Peo- 
ple V.  Harris,  29  Cal.  678.     See  note  of  this  case  under  section  22. 

46.  Every  person  not  entitled  to  vote,  wbo  fraudulently  at?- 
tempts  to  vote,  or  wlio,  being  entitled  to  vote,  attempts  to  vote 
more  than  once  at  any  election,  is  guilty  of  a  misdemeanor. 

47.  Every  person  who  procures,  aids,  assists,  counsels,  or 
advises  another  to  give  or  oflfer  his  vote  at  any  election,  know- 
ing that  the  person  is  not  qualified  to  vote,  is  guilty  of  a  misde- 
meanor. 
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48.  Every  officer  or  clerk  of  election  who  aids  in  changing 
or  destroying  any  poll  list  or  in  placing  any  ballots  in  tbe 
ballot-box,  or  taking  any  therefrom,  or  adds,  or  attempts 
to  add,  any  ballots  to  those  legally  polled  at  such  elec- 
tion, either  by  fraudulently  introducing  the  same  into  the 
ballot-box  before  or  after  the  ballots  therein  have  been  counted, 
or  adds  to  or  mixes  with,  or  attempts  to  add  to  or  mix  with  the 
ballots  polled,  any  other  ballots,  while  the  same  are  being 
counted  or  canvassed,  or  at  any  other  time,  with  intent  to 
change  the  result  of  such  election,  or  allows  another  to  do  so, 
when  in  his  power  to  prevent  it,  or  carries  away  or  destroys,  or 
knowingly  allows  another  to  carry  away  or  destroy  any  poll 
lirt,  ballot-box,  or  ballots  lawfully  polled,  is  punishable  by  im- 
prisonment in  the  state  prison  for  not  less  than  two  nor  more 
than  seven  years. 

49.  Every  inspector,  judge,  or  clerk  of  an  election,  who, 
previous  to  putting  the  ballot  of  an  elector  in  the  ballot-box, 
attempts  to  find  out  any  name  on  such  ballot,  or  who  opens  or 
suffers  the  folded  ballot  of  any  elector  which  has  been  handed 
in  to  be  opened  or  examined  previous  to  putting  the  same  into 
tbe  ballot-box,  or  who  makes  or  places  any  mark  or  device  on 
any  folded  ballot  with  the  view  to  ascertain  the  name  of  any 
person  for  whom  the  elector  has  voted,  or  who,  without  the 
consent  of  the  elector,  discloses  the  name  of  any  person  which 
such  inspector,  judge,  or  clerk  has  fraudulently  or  illegally  dis- 
covered to  have  been  voted  for  by  such  elector,  is  punishable 
by  fine,  not  less  than  fifty  nor  more  than  five  hundred  dollars. 

50.  Every  person  who  forges  or  counterfeits  returns  of  an 
election,  purporting  to  have  been  held  at  a  precinct,  town,  or 
ward  where  no  election  was  in  fact  held,  or  willfully  substitutes 
forged  or  counterfeit  returns  of  election  in  the  place  of  the  true 
returns,  for  a  precinct,  town,  or  ward  where  an  election  was  ac- 
tually held,  is  punishable  by  imprisonment  in  the  state  prison 
for  a  term  not  less  than  two  nor  more  than  ten  years. 

1.  Fraodnlent  Intent.  — To  warrant  the  conviction  of  an  election  inspector 
for  making  a  false  certificate  of  the  result  of  the  election,  it  must  appear  that 
loch  certificate  was  made  by  him  fraudently,  and  the  fact  that  a  fraud  upon 
the  ballot-box  was  committed  by  some  unknown  person,  no  agency  of  the  in- 
spector being  shown,  is  not  sufficient  to  warrant  a  conviction.  United  States 
V.  IlajfiUn,  52  How.  Pr.  471. 

5L  Every  person  who  willfully  adds  to  or  subtracts  from  the 
votes  actually  cast  at  an  election,  in  any  returns,  or  who  alters 
such  returns,  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  five  years. 
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52.  Every  person  -who  aids  or  abets  in  the  commission  of  any 
of  the  offenses  mentioned  in  the  four  preceding  sections,  is 
punishable  by  imprisonment  in  the  county  jail  for  the  period  of 
six  months,  or  in  the  state  prison  not  exceeding  two  years. 
[Amendment,  approved  March  30,  1874;  in  effect  July  1,  1874. 

53.  Every  person  who,  by  force,  threats,  menaces,  bribery,  or 
any  corrupt  means,  either  directly  or  indirectly,  attempts  to  in- 
fluence any  elector  in  giving  his  vote,  or  to  deter  him  from  giv- 
ing the  same,  or  attempts  by  any  means  whatever  to  awe,  re- 
strain, hinder,  or  disturb  any  elector  in  the  free  exercise  of  the 
right  of  suffrage,  or  furnishes  any  elector  wishing  to  vote,  who 
can  not  read,  with  a  ticket,  informing  or  giving  such  elector  to 
understand  that  it  contains  a  name  written  or  printed  thereon 
different  from  the  name  which  is  written  or  printed  thereon, 
or  defrauds  any  elector  at  any  such  election,  by  deceiving  and 
causing  such  elector  to  vote  for  a  different  person  for  any  office 
than  he  intended  or  desired  to  vote  for;  or  who,  being  inspector, 
judge,  or  clerk  of  any  election,  while  acting  as  such,  induces, 
or  attempts  to  induce,  any  elector,  either  by  menace  or  reward, 
or  promise  thereof,  to  Tote  differently  from  what  such  elector 
intended  or  desired  to  vote,  is  guilty  of  a  misdemeanor. 

1.  Influencing  XUeotor  in  Voting.-— See  Reg.  v.  Soley^  11  Mod.  115;  Bex 
V.  Cripland,  11  Id.  387;  Bex  v.  Plympton,  2  Ld.  Raym.  1377;  Bex  v.  PiU,  3 
Burr.  1335:  Bex  v.  JoUiffey  1  East,  154;  Com.  v.  CaUaghan,  2  Va.  Cas.  460. 

54.  Every  person  who,  with  intent  to  promote  the  election  of 
himself  or  any  other  person,  either — 

1.  Furnishes  entertainment  at  his  expense  to  any  meeting  of 
electors  previous  to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such  enter- 
tainment; 

3.  Furnishes  or  engages  to  pay  or  deliver  any  money  or  prop- 
erty for  the  purpose  of  procuring  the  attendance  of  voters  at  the 
polls,  or  for  the  purpose  of  compensating  any  person  for  pro- 
curing attendance  of  voters  at  the  polls,  except  for  the  convey- 
ance of  voters  who  are  sick  or  infirm; 

4.  Furnishes  or  engages  to  pay  or  deliver  any  money  or  prop- 
erty for  any  purpose  intended  to  promote  the  election  of  any 
candidate,  except  for  the  expenses  of  holding  and  conducting 
public  meetings  for  the  discussion  of  public  questions  and  of 
printing  and  circulating  ballots,  handbills,  and  other  papers 
previous  to  such  election; 

— Is  guilty  of  a  misdemeanor. 
1.  Pledge  to  Take  Iiess  than  EstabliBhed  Salary.— Where  a  candidate 
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for  office  publicly  pledged  bimself,  before  election,  to  perform  the  duties  of 
the  office,  for  one  thousand  twt>  hundred  dollars  a  year,  whereas  the  fees 
amounted  to  two  thousand  six  hundred  dollars,  and  by  reason  of  this  offer  a 
sufficient  number  of  voters  were  induced  to  vote  for  him  to  secure  his  elec- 
tion, the  court  held  his  election  void,  and  said  the  act  amounted  to  bribery. 
State  V.  Collier,  Sup.  Ct  Mo.;  3  Pac.  C.  L.  J.  394.  See  State  v.  Church,  5 
Or.  375;  St€Ue  v.  Purdy,  36  Wis.  213. 

55.  Every  person  wbo,  being  a  candidate  at  any  election, 
offers  or  agrees  to  appoint  or  prpcure  the  appointment  of  any 
particular  person  to  office,  as  an  inducement  or  consideration  to 
any  person  to  vote  for,  or  procure  or  aid  in  procuring  the  elec- 
tion of  such  candidate,  is  guilty  of  a  misdemeanor. 

56.  Every  person,  not  being  a  candidate,  who  communicates 
any  offer,  made  in  violation  of  the  last  section,  to  any  person, 
with  intent  to  induce  him  to  vote  for  or  to  procure  or  aid  in 
procuring  the  election  of  the  candidate  making  the  offer,  is 
guilty  of  a  misdemeanor. 

57.  Every  person  who  gives  or  offers  a  bribe  to  any  officer  or 
member  of  any  legislative  caucus,  political  convention,  com- 
mittee, primary  election,  or  political  gathering  of  any  kind, 
held  for  the  purpose  of  nominating  candidates  for  offices  of 
honor,  trust,  or  profit,  in  this  state,  with  intent  to  influence  the 
person  to  whom  such  bribe  is  given  or  offered  to  be  more  favor- 
able to  one  candidate  than  another,  and  every  person,  member 
of  either  of  the  bodies  in  this  section  mentioned,  who  receives 
or  offers  to  receive  any  such  bribe,  is  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  one  nor  more  than  four- 
teen years. 

58.  Every  person  who,  by  threats^  intimidations,  or  unlawful 
violence,  willfully  hinders  or  prevents  electors  from  assembling 
in  public  meeting  for  the  consideration  of  public  questions,  is 
gnilty  of  a  misdemeanor. 

59.  Every  person  who  willfully  disturbs  or  breaks  up  any 
public  meeting  of  electors  or  others,  lawfully  being  held  for  the 
purpose  of  considering  public  questions,  is  guilty  of  a  misde- 
meanor. 

60.  Every  person  who  makes,  offers,  or  accepts  any  bet  or 
wager  upon  the  result  of  any  election,  or  upon  the  success  or 
failure  of  any  person  or  candidate,  or  upon  the  number  of  votes 
to  be  east,  either  in  the  aggregate  or  for  any  particular  candi- 
date, or  upon  the  vote  to  be  cast  by  any  person,  is  guilty  of  a 
misdemeanor. 

1.  Wager,  Wliat  is.— It  has*  been  held  that  where  the  parties  agree  that 
the  one  who  fails  in  his  estimate  of^the  resalt  of  an  election  shall  make  the 
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other  a  present  of  a  coat,  etc.,  this  constitatcs  a  wager  within  the  meaning 
of  the  statute.  Cahh  v.  SlcUey  13  Smed.  &  M.  456.  So  a  sale  of  property  for 
a  certain  sum  payable  if  a  certain  person  is  elected  to  office,  is  a  wager.  Par- 
sons V.  SiaUy  2  Ind.  499;  Com.  v.  Shouse,  16  B.  Mon.  326.  Wagers  made 
upon  the  result  of  a  public  election  can  not  be  enforced,  hill  v.  Kiddy  43 
OaL  615.     See  Johnston  v.  Russell,  37  Id.  670. 

2.  Cases  within  the  Statute.  ~ Where  the  wager  is  upon  the  entire  re- 
sult of  the  presidential  ticket,  it  is  within  the  statute.  Quarles  v.  Statt,  5 
Humph.  561;  Somers  v.  State,  5  Sneed,  437.  And  a  bet  that  a  particular 
candidate  will  receive  a  given  number  of  votes,  or  that  he  will  beat  another 
candidate,  or  a  bet  upon  the  general  result,  is  within  the  statute.  Com.  v. 
Kirk,  4  B.  Mon.  1;  Com,  v.  Posh,  9  Dana,  31;  StaU  v.  Cross,  2  Humph.  301. 
But  not  a  wager  upon  an  election  outside  the  state.  Hinkerson  v.  Benson,  8 
Mo.  8.  The  section  is  not  applicable  to  a  bet  made  on  the  vote  of  another 
state  for  president.  Morgan  v.  PettU,  3  Scam.  529.  Nor  does  it  apply  to  a 
case  of  betting  after  the  election  is  held.  State  v.  Mahan,  2  Ala.  340.  Bet- 
ting on  an  election  is  not  gaming.    State  v.  Henderson,  47  Ind.  127. 

61.  Every  person  who  willfully  yiolates  any  of  the  provisions 
of  the  laws  of  this  state  relating  to  elections,  is,  unless  a  differ- 
ent punishment  for  such  violatipn  is  prescribed  by  this  code, 
punishable  by  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  state  prison  not  exceeding  five  years,  or 
by  both. 

1.  The  Eleotion  Ziaws  of  the  state  are  found  in  title  n  of  part  3  of  the 
Political  Ck>de.     Sections  1041  to  1365,  inclusive. 

62.  Every  person  who  prints  any  ticket  not  in  conformity 
with  section  1191  of  the  Political  Code,  or  who  circulates  or 
gives  to  another  any  ticket,  knowing  at  the  time  that  such 
ticket  does  not  conform  to  the  provisions  of  section  1191  of  the 
Political  Code,  is  guilty  of  a  misdemeanor.  |  New  section,  ap- 
proved  March  23,  1874;  in  effect  sixtieth  day  after  passage. 

An  Act  to  prevent  the  sale  of  intoxicating  beverages  on  election  days. 

Section  1.  It  shall  not  be  lawful  for  any  person  or  persons 
keeping  a  public  house,  saloon,  or  drinking  place,  either 
licensed  or  unlicensed,  to  sell,  give  away,  or  furnish  spirituous 
or  malt  liquors,  wine,  or  any  other  intoxicating  beverages,  on 
any  part  of  any  day  set  apart,  or  to  be  set  apart,  for  any  gene- 
ral or  special  election,  by  the  citizens,  in  any  election  district 
or  precinct  in  any  of  the  counties  within  the  state,  where  an 
election  is  in  progress,  during  the  hours  when  by  law  in  said 
district  or  precinct  the  election  polls  are  required  to  be  kept  open. 

Seo.  2.  Ajiy  person  or  persons  violating  the  provisions  of  this 
act,  shall  be  deemed  guilty  of  a  misdemeanor. 

Seo.  3.  This  act  shall  take  effect  from  and  after  its  passage. 
[Approved  March  7,  1874;  Statutes  1873-4,  297. 
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TITLE   V. 

OF  CBIMES  BY  AND  AGAINST  THE  EXECUTIVE 
POWER  OF  THE  STATE. 

Sbction  65.  Acting  in  a  public  capacity  withont  haying  qaalified. 

66.  Acts  of  officers  de  facto  not  affected. 

67.  Giving  or  offering  bribes  to  executive  officers. 

68.  Asking  or  receiving  bribes. 
60.  Resisting  officers. 

70.  Extortion. 

71.  Violatbn  of  laws  prohibiting  certain  officers  from  dealing  in 

scrip,  etc,  and  from  being  interested  in  contracts. 

72.  Fraudulently  presenting  bills  or  claims  to  public  officers  for 

allowance  or  payment. 

73.  Buying  appointments  to  office. 

74.  Taking  rewards  for  deputation. 

75.  Exercising  functions  of  office  wrongfully. 

76.  Refusal  to  surrender  books,  etc.,  to  successor. 

77.  Preceding  sections  to  apply  to  administrative  and  ministerial 

officers. 

65.  Every  person  who  exercises  any  function  of  a  public 
office  without  taking  the  oath  of  office,  or  without  giving  the 
required  bond,  is  guilty  of  a  misdemeanor.  [Amendment,  ap- 
proved March  30,  1874;  in  effect  July  1,  1874. 

1.  Oath  of  OfiBoe. — '*I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
tiiat  I  will  support  the  Constitution  of  the  United  States  and  the  Constitution 
of  the  State  of  Califomia,  and  that  I  will  faithfully  discharge  the  duties  of 

the  office  of  ,  according  to  the  best  of  my  ability."    CaL  Const.,  sec. 

3,  art.  20. 

2.  De  Facto  Officers,  acts  of,  are  not  affected  by  this  section.  See  Sec. 
66,  n. 

66.  The  last  section  shall  not  be  construed  to  affect  the  val- 
idity of  acts  done  by  a  peison  exercising  the  functions  of  a 
public  office  in  fact,  where  other  persons  than  himself  are  in- 
terested in  maintaining  the  validity  of  such  acts. 

1.  Da  Facto  Officers. — See,  for  a  discussion  of  who  are  such  officers,  and 
the  extent  to  which  their  acts  are  valid,  the  note  to  IJUdrelh  v.  Mclniire,  19 
Am.  Dec.  63;  also,  Oriffin-y.  Cunningham,  20  Gratt.  43. 

67.  Every  person  who  gives  or  offers  any  bribe  to  any  execu- 
tive officer  of  this  state,  with  intent  to  influence  him  in  respect 
to  any  act,  decision,  vote,  opinion,  or  other  proceeding  as  such 
officer,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  fourteen  years,  and  is  disqualified 
^m  holding  any  office  in  this  state. 


Digitized"  by  VrjOOQ  IC 


g§68-69     CRIMES  AGAINST  EXECUTIVE  POWER  OP  STATE.  40 

1.  Bribery  in  criminal  law  is  the  offense  of  giving;;  or  taking  any  undue  re- 
ward by  a  person  concerned  in  the  administration  of  justice,  or  by  a  public  offi- 
cer, to  influence  his  behavior  in  his  office.  4  Chit.  Bl.  Com.  139  and  note;  1 
Russ.  on  Crimes,  154.  See  definition  of  "bribe,"  ante,  sec.  7,  subd.  6.  The 
payment,  or  offer  of  payment,  of  any  money,  emolument,  or  thing  of-  value  by 
any  person  to  a  sheriff  for  the  release  of  a  prisoner  in  his  custody,  is  bribery. 
O'Brim  v.  State,  6  Tex.  App.  665.  Any  attempt  to  influence  an  officer  in  his 
official  conduct,  whether  in  the  executive,  legislative,  or  judicial  department 
of  the  government,  by  the  offer  of  a  reward  or  pecuniary  consideration,  is  an 
indictable  offense.  State  v.  EUiSy  33  N.  J.  L.  102.  An  offer  to  bribe  is  sufficient 
to  constitute  the  crime;  an  actual  tender  or  production  of  money  is  not  neces- 
sary. People  V.  Ah  Fook,  6  Pac.  C.  L.  J.  1021 ;  Walsh  v.  Tlie  People,  65  III  60. 
The  gift,  advantage,  or  emolument  must  be  bestowed  for  the  purpose  of  induc- 
ing the  officer  to  do  a  particular  act  in  violation  of  his  duty,  or  as  an  induce- 
ment to  favor,  or  in  some  manner  aid  the  person  offering  it,  or  some  otlier 
person  in  a  manner  forbidden  by  law.     IlutcJunson  v.  State,  36  Tex.  293. 

68.  Every  executive  officer,  or  person  elected  or  appointed  to 
an  executive  office,  who  asks,  receives,  or  agrees  to  receive  any 
bribe,  upon  any  agreement  or  understanding  that  his  vote, 
opinion,  or  action  upon  any  matter  then  pending,  or  which  may 
be  brought  before  him  in  his  official  capacity,  shall  be  influenced 
thereby,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  fourteen  years;  and,  in  addition 
thereto,  forfeits  his  office,  and  is  forever  disqualified  from  hold- 
ing any  office  in  this  state. 

69.  Every  person  who  attempts,  by  means  of  any  threat  or 
violence,  to  deter  or  prevent  an  executive  officer  from  perform- 
ing any  duty  imposed  upon  such  officer  by  law,  or  who  know- 
ingly resists,  by  the  use  of  force  or  violence,  such  officer,  in  the 
performance  of  his  duty,  is  punishable  by  fine  not  exceeding 
five  thousand  dollars,  and  imprisonment  in  the  county  jail  not 
exceeding  five  years. 

1.  Resisting  OflScers.— The  obstructing  the  execution  of  lawful  process 
an  offense  against  public  justice  of  a  very  high  and  presumptuous  nature; 
and  more  particularly  so  when  the  obstruction  is  of  an  arrest  upon  criminal 
process.  So  that  it  has  been  held  that  the  party  opposing  an  arrest  upon 
criminal  process  becomes  thereby  particeps  criminis ;  that  is,  an  accessory  in 
felony  and  a  principal  in  high  treason.  46L  Com.  128;  2  Hawk.  P.  C,  c.  17, 
sec.  1.  In  an  indictment  for  resisting  an  officer,  it  must  be  distinctly  charged 
that  the  person  resisted  was  an  officer,  and  was  opposed  while  acting  in  such 
capacity,  both  of  which  facts  must  be  proved  at  the  trial.  McQuoid  v. 
People,  3  Gilman,  76.  The  nature  of  the  official  duty,  the  manner  of  its  exe- 
cution, and  the  mode  of  the  resistance  should  be  set  forth.  State  v.  Burt,  25 
Vt.  373.  An  indictment  for  assaulting  and  obstructing  an  officer  in  the 
discharge  of  his  duties  as  such,  averring  that  the  defendant  made  an  assault 
npon  the  officer,  and,  while  the  latter  was  in  the  due  and  lawful  execution  of 
his  office,  did  "unlawfully,  knowingly,  and  designedly  hinder  and  oppose 
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bim,"  etc.,  was  held  to  be  sufficient  to  show  th»t  the  defendant  knew  the  per- 
son assaulted  wa»  an  officer.  Com,  v.  Kirby,  2  Cush.  577.  A  mere  allega- 
tion that  the  defendant  **  resisted"  the  officer  is  insufficient,  being  but  a  con- 
ehision  of  law.  Lamberion  v.  StaU^  11  Ohio,  282;  but  see  Un'Ufd  States  v. 
BatcheUUi',  2  Gall.  15:  State  v.  Hooker,  17  Vt.  658.  To  constitute  the  of- 
fease,  it  must  appear  that  the  process  under  which  the  officer  is  acting  is 
legal  Cam.  v.  Tobin,  108  Mass.  426;  Com,  v.  Newton,  123  Id.  420;  State  v. 
Zfifiort,  40  Iowa,  169;  People  v.  Aluldoon,  2  Park.  Crim.  R.  13.  The  officer 
must  be  at  the  time  engaged  in  executing  his  duties,  and  the  defendant  must 
be  notified  thereof;  and  unless  there  be  notification  or  knowledge,  the  killing 
of  the  officer  in  resisting  the  arrest  will  not  be  murder.  1  Whart.  Crim.  L. 
(Sax  ed.),  sec.  648;  Yate8  v.  People,  32  N.  Y.  509.  If  the  defendant  can 
prove  that  he  was  ignorant  that  the  party  resisted  was  an  officer,  this  is  a  de- 
fense to  the  indictment.  People  v.  Muldoon,  2  Park.  Crim.  R.  13;  Yateji  v.  Peo- 
ple, 32  N.  Y.  509;  StaU  v.  BeUc,  76  N.  C.  10;  Johnson  v.  State,  26  Tex.  117. 
2.  See  sec  148. 

70.  Every  executive  or  ministerial  oflBcer  wbo  kuowingly  asks 
or  receives  any  emolument,  gratuity,  or  reward,  or  any  promise 
thereof,  excepting  such  as  may  be  authorized  by  law,  for  doing 
any  oflficial  act,  is  guilty  of  a  misdemeanor.  [Amendment,  ap- 
proved March  30,  1874;  in  effect  July  1,  1874. 

1.  0£Bcial  Extortion.— The  act  of  1850  defined  extortion  to  be  the  willful 
or  corrapt  receiving  by  any  officer  of  a  reward  or  fee  for  the  discharge  of  duty 
other  than  that  allowed  by  law,  or  the  act  of  demanding  such  reward  or  fee 
IS  a  condition  precedent  to  the  performance  of  official  duty.  Stats.  1850, 
242,  sec.  107.  The  offense  implies  the  existence  of  a  corrupt  mind,  and  it  is 
not  committed  when  the  fee  comes  voluntarily  in  return  for  real  benefits  con- 
ferred by  extra  exertions  put  forth.  2  Bish.  Crim.  L.,  sees.  326-337.  At  com- 
mon law,  a  proposal  by  an  official  to  receive  a  bribe  was  an  indictable  offense. 
WaUJi  V.  People,  65  111.  58.  If  an  officer  exacts  payment  of  his  fee  before  it 
Ib  due,  it  is  extortion.     Com.  v.  Bagley,  7  Pick.  279. 

71.  Every  officer  or  person  prohibited  by  the  laws  of  this 
state  from  making  or  being  interested  in  contracts,  or  from  be- 
coming a  Tendor  or  purchaser  at  sales,  or  from  purchasing 
scrip,  or  other  evidences  of  indebtedness,  who  violates  any  of 
the  provisions  of  such  laws,  is  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  imprisonment  in  the  state 
prison  not  more  than  five  years,  and  is  forever  disqualified  from 
holding  any  office  in  this  state. 

72.  Every  person  who,  with  intent  to  defraud,  presents  for 
allowance  or  for  payment  to  any  state  board  or  officer,  or  to  any 
coanty,  town,  city,  ward,  or  village  board  or  officer,  authorized 
to  allow  or  pay  the  same  if  genuine,  any  false  or  fraudulent 
claim,  bill,  account,  voucher,  or  writing,  is  guilty  of  felony* 

73.  Every  person  who  gives  or  offers  any  gratuity  or  reward, 
in  consideration  that  he  or  any  other  person  shall  be  appointed 
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to  any  public  office,  or  shall  be  permitted  to  exercise  or  dis- 
charge the  duties  thereof,  is  guilty  of  a  misdemeanor. 

1.  Confltltutlonal  Pirovislon.— Every  person  shall  be  disqualified  from 
holding  any  office  of  profit  in  this  state,  who  shall  have  been  convicted  of 
having  given  or  offered  a  bribe  to  procure  his  election  or  appointment.  Cal. 
Const.,  sec.  10,  art.  20. 

2.  Offering;  Reward  for  Appointment.— i7ea;  v.  Vaug?Mn,  ^  Bnrr.  249i; 
Bex  V.  Pollman,  2  Camp.  229;  Com.  v.  Callaghan,  2  Va.  Cas.  460;  2  Bish. 
Crim.  L.,  sees.  190,  191.     See  sec.  54,  n.  1. 

74.  Every  public  officer  who,  for  any  gratuity  or  reward,  ap- 
points another  person  to  a  public  office,  or  permits  another  per- 
son to  exercise  or  discharge  any  of  the  duties  of  his  office,  is 
punishable  by  a  fine  not  exceeding  five  thousand  dollars,  and, 
in  addition  thereto,  forfeits  his  office  and  is  forever  disqualified 
from  holding  any  office  in  this  state. 

75.  Every  person  who  willfully  and  knowingly  intrudes  him- 
self into  any  public  office  to  which  he  has  not  been  elected  or 
appointed,  and  every  person  who,  having  been  an  executive  of- 
ficer, willfully  exercises  any  of  the  functions  of  his  office  after 
his  term  has  expired,  and  a  successor  has  been  elected  or  ap- 
pointed and  has  qualified,  is  guilty  of  a  misdemeanor. 

76.  Every  officer  whose  office  is  abolished  by  law,  or  who, 
after  the  expiration  of  the  time  for  which  he  may  be  appointed 
or  elected,  or  after  he  has  resigned  or  been  legally  removed 
from  office,  willfully  and  unlawfully  withholds  or  detains  from 
his  successor,  or  other  person  entitled  thereto,  the  records, 
papers,  documents,  or  other  writing  appertaining  or  belonging, 
to  his  office,  or  mutilates,  destroys,  or  takes  away  the  same,  is 
punishable  by  imprisonment  in  the  state  prison  not  less  than 
one  nor  more  than  ten  years. 

77.  The  various  provisions  of  this  chapter  apply  to  adminis- 
trative and  ministerial  officers,  in  the  same  manner  as  if  they 
were  mentioned  therein. 

An  Act  relating  to  the  intoxication  of  officers. 
Sec.  1.  Any  officer  of  a  town,  village,  city,  county,  or  state, 
who  shall  be  intoxicated  wbile  in  discharge  of  the  duties  of 
his  office,  or  by  reason  of  intoxication  is  disqualified  for  the 
discharge  of  or  neglects  his  duties,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  of  such  misdemeanor  shall  forfeit 
his  office;  and  in  such  case  the  vacancy  occasioned  thereby 
shall  be  filled  in  the  same  manner  as  if  such  officer  had  filed  his 
resignation  in  the  proper  office,  and  it  had  been  accepted  by 
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the  proper  authority;  provided,  such  acceptance  shall  have  been 
necessary  to  make  the  office  vacant. 

Seo.  2.    This  act  shall  tak^  effect  immediately.     [Approved 
April  15, 1880;  SiaMes  1880,  77. 


TITLE  VI. 

OF  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

SscnoN  8L  Preventing  the  meeting  or  organization  of  either  branch  of  the 
legifiture. 

82.  Disturbing  the  legislature  while  in  session. 

83.  Altering  draft  of  bill  or  resolution. 

84.  Altering  enrolled  copy  of  bill  6r  resolution. 

85.  Giving  or  offering  bribes  to  members  of  the  legislature. 

86.  Receiving  bribes  by  members  of  the  legislature. 

87.  Witnesses  refusing  to  attend,  testify,  or  produce  papers  before 

the  legislature  or  committees  thereof. 

88.  Members  of  the  legislature,  in  addition  to  other  penalties,  to 

forfeit  office  and  be  disqualified,  etc. 

89.  Obtaining  money  or  property  to  influence  vote  of  legislator,  a 

felony. 

8L  Every  person  who  willfully,  and  by  force  or  fraud,  pre- 
vents the  legislature  of  this  state,  or  either  of  the  houses  com- 
posing it,  or  any  of  the  members  thereof,  from  meeting  or 
organizing,  is  guilty*  of  felony. 

82.  Every  person  who  willfully  disturbs  the  legislature  of 
this  state,  or  either  of  the  houses  composing  it,  while  in  ses- 
sion, or  who  commits  any  disorderly  conduct  in  the  immediate 
view  and  presence  of  either  house,  tending  to  interrupt  its  pro- 
ceedings or  impair  the  respect  due  to  its  authority,  is  guilty  of 
a  misdemeanor. 

83.  Every  person  who  fraudulently  alters  the  draft  of  any 
bill  or  resolution  which  has  been  presented  to  either  of  the 
houses  composing  the  legislature,  to  be  passed  or  adopted,  with 
intent  to  procure  it  to  be  passed  or  adopted  by  either  house,  or 
certified  by  the  presiding  officer  of  either  house,  in  language 
different  from  that  intended  by  such  house,  is  guilty  of  felony. 

84.  Every  person  who  fraudulently  alters  the  enrolled  copy 
of  any  bill  or  resolution  which  has  been  passed  or  adopted  by 
the  legislature  of  this  state,  with  intent  to  procure  it  to  be  ap- 
proTcd  by  the  governor,  or  certified  by  the  secretary  of  state, 
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or  printed  or  published  by  the  printer  of  the  statutes,  in  lan- 
guage different  from  that  in  which  it  was  passed  or  adopted  by 
the  legislature,  is  guilty  of  felonji. 

85.  Every  person  who  gives  or  offers  to  give  a  bribe  to  any 
member  of  the  legislature,  or  to  another  person  for  him,  or  at- 
tempts by  menace,  deceit,  suppression  of  truth,  or  any  corrupt 
means,  to  influence  a  member  in  giving  or  withholding  his  vote, 
or  in  not  attendiug  the  house  or  any  committee  of  which  he  is 
a  member,  is  punishable  by  imprisonment  in  the  state  prison 
not  less  than  one  nor  more  than  ten  years. 

1.  Influenoing  Legislators,  when  not  Bribery.— All  persons  whose  in- 
terests may  in  any  way  be  affected  by  any  public  or  private  act  of  the  legis- 
lature, have  an  undoubted  right  to  urge  their  claims  and'  arguments,  either 
in  person  or  by  counsel,  before  legislative  committees,  as  well  as  in  courts 
of  justice.     Maraliall  v.  BaUimore  etc,  i?.  B,  Co.,  16  How.  (U.  S.)  314. 

2.  Bribery.— Sec.  67,  n.  1. 

86.  Every  member  of  either  of  the  houses  composing  the 
legislature  of  this  state  who  asks,  receives,  or  agrees  to  receive 
any  bribe,  upon  any  understanding  that  his  official  vote,  opin- 
ion, judgment,  or  action  shall  be  influenced  thereby,  or  shall 
be  given,  in  any  particular  manner,  or  upon  any  particular  side 
of  any  question  or  matter  upon  which  he  may  be  required  to 
act  in  his  official  capacity,  or  gives,  or  offers,  or  promises  to 
give,  any  official  vote  in  consideration  that  another  member  of 
the  legislature  shall  give  any  such  vote  either  upon  the  same  or 
another  question,  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  fourteen  years;  and  upon 
conviction  thereof  shall,  in  addition  to  said  punishment,  forfeit 
his  office,  be  disfranchised,  and  forever  disqualified  from  hold- 
ing any  office  or  public  trust.  [Amendment,  approved  April  6, 
1880;  in  effect  immediately, 

1.  Constitutional  Provision.— Any  member  of  the  legislature  who  shall  be 
influenced  in  his  vote  or  action  upon  any  matter  pending  before  the  legisla- 
ture by  any  reward,  or  promise  of  future  reward,  shall  be  deemed  guilty  of  a 
felony;  and  upon  conviction  thereof,  in  addition  to  such  punishment  as  may 
be  provided  by  law,  shall  be  disfranchised  and  forever  disqualified  from  hold^ 
ing  any  office  or  public  trust.     Cal.  Ck)n8t.,  sec.  35,  art.  4. 

87.  Every  person  who,  being  summoned  to  attend  as  witness 
before  either  house  of  the  legislature  or  any  committee  thereof  j 
refuses  or  neglects,  without  lawful  excuse,  to  attend  pursuant 
to  such  summons,  and  every  person  who,  being  present  before 
either  house  of  the  legislature  or  any  committee  thereof,  will- 
fully refuses  to  be  sworn  or  to  answer  any  material  and  proper 
question,  or  to  produce,  upon  reasonable  notice,  any  material 
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and  proper  books,  papers,  or  documents  in  bis  possession  or 
under  his  control,  is  guilty  of  a  misdemeanor. 

88.  Every  member  of  the  legislature  convicted  of  any  crime 
defined  in  this  chapter,  in  addition  to  the  punishment  prescribed, 
forfeits  his  office  and  is  forever  disqualified  from  holding  any 
office  in  this  state.  - 

89.  Every  person  who  obtains  or  seeks  to  obtain  money,  or 
other  thing  of  value,  from  another  person  upon  a  pretense, 
claim,  or  representation  that  he  can  or  will  improperly  influence 
in  any  manner  the  action  of  any  member  of  a  legislative  body 
in  regard  to  any  vote  or  legislative  matter,  is  guilty  of  a  felony. 
Upon  the  trial,  no  person,  otherwise  competent  as  a  witness, 
shall  be  excused  from  testifying  as  such  concerning  the  offense 
charged,  on  the  grounds  that  such  testimony  may  criminate 
himself,  or  subject  him  to  public  infamy;  but  such  testimony 
shall  not  afterwards  be  used  against  him  in  any  judicial  pro- 
ceeding, except  for  perjury  in  giving  such  testimony.  [Amend- 
ment, approved  April  6,  1880;  in  effect  immediately. 


TITLE  VII. 

OF  CRIMES  AGAINST  PUBLIC  JUSTICE. 
Chapter  I.  Bribery  and  Corrufhon,  §§92-100. 
II.  Kescues,  §§101-102. 
III.  Escapes  and  Aidino  therein,  §§105-111*. 
rV.  Forging,   Stealing,   Mutilating,   and  Falsifying 

Judicial  and  Public  Records  and  Documents. 
V.  Perjury  and  Subornation  of  Perjury,  §§113-117. 
VI.  Falsifying  Evidence,  §§118-128. 
VII.  Other  Offenses  against  Public  Justice,  §§142-179. 
VIII.  Conspiracy,  §§182-185. 

CHAPTER  I. 

BRIBERY  AND  CORRUPTION. 
SscnoN  92.  Giving  bribes  to  judges,  jurors,  referees,  etc. 

93.  Receiving  bribes  by  judicial  officers,  jurors,  etc. 

94.  Extortion. 

95.  Improper  attempts  to  influence  jurors,  referees,  etc. 

96.  Misconduct  of  jurors,  referees,  etc. 

97.  Justice  or  constable  purchasing  judgment. 

98.  Officers  to  forfeit  and  be  disqualified  from  holding  office. 

99.  Superintendent  of  state  printing  not  to  be  interested  in  cer- 

tain printing,  etc. 
100.  Corrupt  collusion  by  superintendent  of  state  printing. 


Digitized  by 


Google 


g  §92-95  CRIMES  AGAINST  PUBLIC  JUSTICE.  46 

82.  Every  person  who  gives  or  offers  to  give  a  bribe  to  any 
judicial  oflScer,  juror,  referee,  arbitrator,  or  umpire,  or  to  any 
person  who  may  be  authorized  by  law  to  hear  or  determine 
any  question  or  controversy,  with  intent  to  influence  his  vote, 
opinion,  or  decision  upon  any  matter  or  question  which  is  or 
may  be  brought  before  him  for  decision,  is  punishable  by  im- 
prisonment in  the  state  prison  not  less  than  one  nor  more  than 
ten  years. 

1.  Bribery.— Sec.  67,  n.  1. 

2.  Misconduct  in  OflBce.— Public  officers  are  indictable  for  corruption 
if  they  accept  or  offer  to  accept,  under  color  of  office,  any  money  or  other 
benefit  calculated  in  any  way  to  influence  their  official  course,  or  any  money 
or  valuable  thing  which  is  not  due  at  the  time  when  it  is  taken.  1  Whart. 
Crim.  L.  (8th  ed.),  sec.  1572  b.  People  v.  Wahh,  65  111.  68;  Com,  v.  Calla- 
glian,  2  Va.  Cas.  460;  see  Ballard  v.  Pope,  3  U.  C.  (Q.  B.)  317,  320;  Bare^ 
field  V.  State,  14  Ala.  603.  In  the  latter  case  it  was  held,  under  a  statute  of 
-Alabama,  similar  to  sec.  92,  that  to  constitute  the  crime  mentioned  therein, 

the  matter  or  question  upon  which  it  is  attempted  to  influence  the  officer's 
decision,  must  be  pending  before  him  at  the  time  the  gift  or  promise  is  made, 
or  that  it  was  afterwards  instituted  before  him.  See  also  People  ex  rel.  Pur- 
ley,  2  Cal.  564.  The  offense  is  complete  by  the  offer  of  the  bribe.  3  Greenl. 
Ev.,  sec.  72. 

93.  Every  judicial  officer,  juror,  referee,  arbitrator,  or  umpire, 
and  every  person  authorized  by  law  to  hoar  or  determine  any 
question  or  controversy,  who  asks,  receives,  or  agrees  to  re- 
ceive, any  bribe,  upon  any  agreement  or  und^rstaudiug  that 
his  vote,  opinion,  or  decision  upon  any  matters  or  question 
which  is  or  may  be  brought  before  him  for  decision,  shall  be 
influenced  thereby,  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  ten  years. 

1.  Misconduct  in  OflSce.— Sec.  92,  n.  2. 

94.  "Every  judicial  officer  v^ho  asks  or  receives  any  emolument, 
gratuity,  or  reward,  or  any  promise  thereof,  except  such  as  may 
be  authorized  by  law,  for  doing  any  official  act,  is  guilty  of  a 
misdemeanor. 

1.  Official  Extortion.— Sec.  70,  n.  1. 

95.  Every  person  who  corruptly  attempts  to  influence  a  juror, 
or  any  person  summoned  or  drawn  as  a  juror,  or  chosen  as  an 
arbitrator,  or  umpire,  or  appointed  a  referee,  in  respect  to  his 
verdict  in,  or  decision  of  any  cause,  or  proceeding,  pending,  or 
about  to  be  brought  before  him,  either: 

1.  By  means  of  any  communication,  oral  or  written,  had  with 
him  except  in  the  regular  course  of  proceedings; 
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2.  By  means  of  any  book,  paper,  or  instrament  exhibited, 
otberwise  than  in  the  regular  course  of  proceedings; 

3.  By  means  of  any  threat,  intimidation,  persuasion,  or  en- 
treaty; or, 

4.  By  means  of  any  promise,  or  assurance  of  any  pecuniary 
or  other  advantage: 

Is  punishable  by  fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  in  the  state  prison  not  exceeding  five  years. 
[Amendment,  a^yproved  March  30,  1874;  in  effect  July  1,  1874. 

96.  Every  juror,  or  person  drawn  or  summoned  as  a  juror,  or 
chosen  arbitrator  or  umpire,  or  appointed  referee,  who  either: 

1.  Makes  any  promise  or  agreement  to  give  a  verdict  or  decis- 
ion for  or  against  any  party;  or, 

2.  Willfully  and  corruptly  permits  any  communication  to  be 
made  to  him,  or  receives  any  book,  paper,  instrument,  or  in- 
formation relating  to  any  cause  or  matter  pending  before  him,* 
except  according  to  the  regular  course  of  proceedings; 

Is  punishable  by  fine  not  elceeding  five  thousand  dollars,  or 
by  imprisonment  in  the  state  prison  not  exceeding  five  years. 
[Ajnendment,  approved  March  30,  1874;  in  effect,  July  1,  1874. 

97.  Every  justice  of  the  peace  or  constable  of  the  same  town- 
ship who  purchases  or  is  interested  in  the  purchase  of  any  judg- 
ment or  part  thereof  on  the  docket  of,  or  on  any  docket  in  pos- 
session of  such  justice,  is  guilty  of  a  misdemeanor. 

98.  Every  officer  convicted  of  any  crime  defined  in  this  chap- 
ter, in  addition  to  the  punishment  prescribed,  forfeits  his  office 
and  is  forever  disqualified  from  holding  any  office  in  this  state. 

99.  The  superintendent  of  state  printing  shall  not,  during 
his  continuance  in  office,  have  any  interest,  directly  or  indi- 
rectly, in  any  printing  of  any  kind,  or  in  any  binding,  engrav- 
ing, or  lithographing,  or  in  a  contract  for  furnishing  paper  or 
other  printing  stock  or  material  connected  with  the  state  print- 
ing; and  any  violation  of  these  provisions  shall  subject  him,  on 
conviction  before  a  court  of  competent  jurisdiction,  to  imprison- 
ment in  the  state  prison  for  a  term  of  not  less  than  two  years, 
nor  more  than  five  years,  and  a  fine  of  not  less  than  one  thousand 
dollars,  nor  more  than  three  thousand  dollars,  or  by  both  such 
fine  and  imprisonment.  [Amendment,  approved  April  1 ,  1878;  in 
effect  frtrm  Us  paasage. 

100.  If  the  said  superintendent  of  state  printing  shall  cor- 
ruptly collude  with  any  person  or  persons,  furnishing  paper  or 
materials,  or  bidding  therefor,  or  with  any  other  person  or  per- 
sons, or  have  any  secret  understanding  with  him  or  them,  by 
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himself  or  through  others,  to  defraud  the  state,  or  by  which  the 
state  shall  be  defrauded  or  made  to  sustain  a  loss,  contrary  to 
the  true  intent  and  meaning  of  this  act,  he  shall,  upon  convic- 
tion thereof,  in  any  court  of  competent  jurisdiction,  forfeit  his 
oflSce,  and  be  subject  to  imprisonment  in  the  state  prison  for  a 
term  of  not  less  than  two  years,  and  to  a  line  of  not  less  than  one 
thousand  dollars,  nor  more  than  three  thousand  dollars,  or  both 
such  fine  and  imprisonment.  [New  section,  approved  April  3, 
1876;  in  effect  from  Us  passage. 

Section  five  of  an  act  entitled  **  An  act  to  amend  the  Political  and  Penal 
Codes,  concerning  public  printing,  and  for  other  purposes,"  approved  April  3, 
1878  (s^®  Amendments  1875-6,  p.  16),  embraced  sections  ninety-nine  and 
one  hundred  of  the  penal  code.  That  act  also  amended  a  number  of  the  sec- 
tions of  the  Political  Code,  relating  to  the  public  printing;  and  the  reference 
in  section  one  hundred  is  intended  to  be  to  that  act,  and  not  to  the  Penal 
Code. 

CHAPTER  n. 
RESCUES. 

SECTioy  101.  Rescuing  prisoners. 

102.  Retaking  goods  from  custody  of  officer. 

101.  Every  person  who  rescues  or  attempts  to  rescue,  or  aids 
another  person  in  rescuing  or  attempting  to  rescue,  any  pris- 
oner from  any  prison,  or  from  any  officer  or  person  having  him 
in  lawful  custody,  is  punishable  as  follows: 

1.  If  such  prisoner  was  in  custody  upon  a  conviction  of  felony 
punishable  with  death:  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  fourteen  years; 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of  any 
other  felony:  by  imprisonment  in  the  state  prison  not  less  than 
six  months  nor  more  than  five  years; 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  felony: 
by  a  fine  not  exceeding  one  thousand  dollars  and  imprisonment 
in  the  county  jail  not  exceeding  two  years; 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon  a 
charge  or  conviction  of  felony:  by  fine  not  exceeding  five  hun- 
dred dollars  and  imprisonment  in  the  county  jail  not  exceeding 
six  months. 

1.  Rescue  is  the  forcibly  and  knowingly  freeing  another  from  an  arrest  or 
imprisonment;  and  it  is  generally  the  same  ofiense  in  the  rescuer,  as  it  would 
have  been  had  the  party  having  the  prisoner  in  custody  voluntarily  permitted 
an  escape.  4  BL  131.  It  may  be  consummated  by  violently  taking  a  pris^ 
oner  from  custoily,  even  though  he  should  take  no  part  in  the  violence.  1 
Whart.  Crim.  L.  (8th  ed.),  sec.   1680;  see  State  v.  CuUibtrt,  T.  CharL  13; 
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CovL  V.  FUbum,  119  Mass.  297.  By  the  common  law  a  rescue  of  one  appre- 
bended  for  a  felony,  was  a  felony;  and  for  treason,  treason.  4  Bl.  131;  2 
Hawk.  P.  C.  c  18.  sec  10;  1  Whart.  Crim.  L.  (8th  ed.),  sec.  1680.  The  res- 
COST  must  hare  knowledge  that  the  person  rescued  was  under  arrest.  State 
V.  Hilton,  26  Mo.  199;  see  Com,  v.  FUburn,  119  Mass.  297. 

102.  Every  person  who  willfully  injures  or  destroys,  or  takes 
or  attempts  to  take,  or  assists  any  person  in  takiug  or  attempt- 
ing to  take,  from  the  custody  of  any  officer  or  pei-son,  any  per- 
sonal property  wbich  such  officer  or  person  has  in  charge  un- 
der an  J  process  of  law,  is  guilty  of  a  misdemeanor. 

CHAPTER  ni. 

ESCAPES,  AND  AIDING  THEREIN. 
Section  105.  Escapes  from  state  prison. 

106.  Attempt  to  escape  from  state  prison. 

107.  Escapes  from  other  than  state  prison. 

108.  Officers  suffering  convicts  to  escape. 

109.  Assisting  prisoner  to  escape. 

1 10.  Carrying  into  prison  things  useful  to  aid  in  an  escape. 

111.  Expense  of  trial  of  escapes  from  state  prison. 

105.  Every  prisoner  confined  in  the  state  prison  for  a  term 
less  than  for  life,  who  escapes  therefrom,  is  punishable  by  im- 
prisonment in  the  state  prison  for  a  term  equal  in  length  to  the 
term  be  was  serving  at  the  time  of  such  escape;  said  second 
term  of  imprisonment  to  commence  from  the  time  he  would 
otherwise  have  been  discharged  from  said  prison.  [Amendment^ 
approved  April  16,  1880;  in  effect  immediately, 

1.  Bscape. — The  deliverance  of  a  person  who  is  lawfully  imprisoned  out 
of  prison,  before  such  a  person  is  entitled  to  such  delivereuce  by  law.  Bouv. 
Diet.,  vide  **E8capa"  A  party  who,  being  imprisoned,  obtains  his  liberty, 
either  by  himself,  or  with  the  aid  of  others,  without  force,  is  more  jiroperly 
called  an  escape;  but  where  the  party  obtains  his  liberty  himself,  with  force, 
it  is  called  prison-breaking;  and  if  obtained  by  the  assistance  of  others,  with 
force,  it  is  commonly  called  a  rescue.  2  Arch.  Crim.  PI.  &  Pr.  1862;  Hawk. 
P.  C,  voL  2,  c.  17,  sec.  5.  Hawkins,  speaking  of  escapes,  says:  '*  Tliatas  all 
persons  are  bound  to  submit  themselves  to  the  judgment  of  the  law,  and  to 
be  ready  to  be  justified  by  it,  whoever  in  any  case  refuses  to  undergo  that 
imprisonment  which  the  law  thinks  lit  to  put  upon  him,  and  frees  himself  from 
it  by  any  artifice  before  such  time  as  he  is  delivered  by  due  course  of  law,  is 
guilty  of  a  high  contempt,  punishable  with  fine  and  imprisonment.  2  Hawk. 
P.  C,  c.  17,  sec.  5.  It  is  not  necessary,  however,  that  a  prisoner  should  use 
toy  artifice  or  force  to  be  guilty  of  an  escape.  If  a  prisoner  go  out  of  his 
prison  without  obstruction,  either  by  the  consent  or  negligence  of  his  jailer, 
or  if  he  escape  in  any  other  manner,  without  using  any  kind  of  force  or  vio- 
lence, he  is  guilty  of  an  escape.  Id.,  c.  18,  sec.  9;  Riley  v.  Slate,  16  Conn. 
47.  In  Arkansas,  an  escape  can  only  be  committed  by  a  convict,  and  to  fix 
that  character  upon  the  defendant  the  state  must  prove  his  conviction  by 
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the  record,  and  his  personal  identity  aliunde.  StaU  v.  Murphy,  5  Eng.  74. 
An  informality  in  the  commitment  of  a  prisoner  is  no  justification  for  break- 
ing the  prison  to  effect  an  escape.  StaU  v.  Murray,  16  Me.  (3  Shepley)  100; 
Heg.  V.  Waters,  12  Cox  C.  C.  390.  The  question  of  the  defendant's  guilt  or 
innocence  of  the  crime  of  which  he  is  charged  is  not  relevant  to  the  issue,  on 
the  trial  of  an  indictment  for  an  escape.  2  Hawk.  P.  C,  c.  18,  sec.  16;  Com. 
V.  Miller,  2  Ashm.  61;  see  People  v.  Washburn,  10  Johns.  160.  It  is  enough 
to  sustain  the  prosecution  if  the  process  is  regular.  2  Whart.  Crim.  L.  (8th 
ed.),  sec.  1674.  Assistance  to  one  breaking  prison  or  escaping  from  custody 
is  governed  by  the  rules  applicable  to  principals  and  accessaries.  If  the 
prison  breach  is  a  felony,  a  person  supplying  the  means  to  effect  it,  or  wail- 
ing to  carry  off  the  prisoner  after  his  escape,  is  accessory  before  or  after  the 
fact,  as  the  case  may  be.  If  a  prison  breach  is  a  misdemeanor,  then  a  person 
so  assisting  is  a  principal  in  the  misdemeanor.  2  Whart.  Grim.  L.  (8th  ed.), 
sec.  1677.  See  sec.  109  of  this  code  for  the  punishment  imposed  in  this  state 
upon  a  person  who  assists  a  prisoner  confined  in  any  prison,  or  in  the  lawful 
custody  of  any  officer  or  person,  to  escape. 

2,  Rescue.— Sec.  101,  n. 

3.  Escape  Suffered  by  OfiScers.— Sec.  108. 

106.  Every  prisouer  confined  in  the  state  prison  for  a  term 
less  than  for  life,  who  attempts  to  escape  from  such  prison,  is 
guilty  of  felony;  and  on  conviction  thereof,  the  term  of  impris- 
onment therefor  shall  commence  from  the  time  such  convicfe 
would  otherwise  have  been  discharged  from  said  piison. 
[Amendmenl,  approved  April  16,  1880;  in  effect  immediately, 

1.  Escape.— See  sec.  105,  n.  1. 

107.  i)very  prisoner  confined  in  any  other  prison  than  the 
state  prison,  who  escapes  or  attempts  to  escape  therefrom,  is 
guilty  of  a  misdemeanor. 

108.  Every  keeper  of  a  prison,  sheriflF,  deputy  sheriff,  con- 
stable, or  jailer,  or  person  employed  as  a  guard,  who  fraudu- 
lently contrives,  procures,  aids,  connives  at,  or  voluntarily  per- 
mits the  escape  of  any  prisoner  in  custody,  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding  ten  years,  and  fine 
not  exceeding  ten  thousand  dollars. 

109.  Every  person  who  willfully  assists  any  prisoner  confined 
in  any  prison,  or  in  the  lawful  custody  of  any  officer  or  person,  to 
escape,  or  in  an  attempt  to  escape  from  such  prison  or  custody, 
is  punishable  as  provided  in  section  108  of  this  code. 

110.  Every  person  who  carries  or  sends  into  a  prison  anything 
useful  to  aid  a  prisoner  in  making  his  escape,  with  intent 
thereby  to  facilitate  the  escape  of  any  prisoner  confined  therein, 
is  punishable  as  provided  in  section  108  of  this  code. 

111.  Whenever  a  trial  shall  be  had  of  any  person  under  any 
of  the  provisions  of  sections  105  and  106  of  this  code,  and  when- 
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erer  a  convict  in  the  state  prison  shall  be  tried  for  any  crime 
committed  therein,  the  county  clerk  of  the  county  where  such 
tml  is  had  shall  make  out  a  statement  of  all  the  costs  incurred 
by  the  .county  for  the  trial  of  such  case,  and  of  guarding  and 
keeping  such  convict,  properly  certified  to  by  a  superior  judge 
of  said  county,  which  statement  shall  be  sent  to  the  board  of 
plate  prison  directors  for  their  approval;  and  after  such  ap- 
proval, said  board  shall  cause  the  amount  of  such  costs  to  be 
paid  out  of  the  money  appropriated  for  the  support  of  the  state 
prison,  to  the  county  treasurer  of  the  county  where  such  trial 
was  had.  [New  section,  approved  April  6,  1880;  in  effect  imme- 
diately, 

CHAPTER  IV. 

FORGING,  STEALING,  MUTILATING,  AND  FALSIFYING  JUDICIAL 
AND  PUBLIC  RECORDS  AND  DOCUMENTS. 

SxcnoN  11 3w  Larceny,  destraction,  etc,  of  records  by  officers  baTing  them 
in  custody. 

114.  Larceny,  destruction,  etc.,  of  records  by  other  persons. 

115.  Offering  false  or  forged  instruments  to  be  filed  of  record. 

116.  Adding  names,  etc,  to  jury  lists. 

1 17.  Falsifying  jury  lists,  etc. 

113.  Every  officer  having  the  custody  of  any  record,  map,  or 
hook,  or  of  any  paper  or  proceeding  of  any  court  filed  or  depos- 
ited in  any  public  office,  or  placed  in  his  hands  for  any  purpose, 
who  is  guilty  of  stealing,  willfully  destroying,  multilating,  de- 
facing, altering,  or  falsifying,  removing  or  secreting  the  whole 
or  any  part  of  such  record,  map,  book,  paper,  or  proceeding, 
or  who  permits  any  other  person  so  to  do,  is  punishable  by  im- 
prisonment in  the  state  prison  not  less  than  one  nor  more  than 
fourteen  years. 

1.  Publio  Records,  Falsification  ol— In  Matter  qfCorry ell,  22Cal.  178. 
it  was  held  that  an  engrossed  copy  of  a  legislative  bill  of  any  session  prior  to 
that  of  1862  was  not  a  public  record  within  the  meaning  of  sec.  87  of  an  act 
ccmceming  crimes  and  punishments  (Hittell's  Gen.  Laws,  sec.  1487),  the  fal- 
sfication  of  which  was  punishable  as  provided  by  that  section.  In  People  v. 
Grantee^  50  Cal.  447,  the  defendant,  during  the  progress  of  the  trial,  offered 
to  prove  that  certain  words  had  been  inserted  in  the  indictment,  and  that  cer- 
tain o^er  words  of  the  indictment  had  been  changed  since  it  was  filed  and 
became  a  record  of  the  court.  This  offer  was  refused,  and  the  supreme 
court,  in  reviewing  this  ruling,  said:  '*  It  is  the  duty  of  either  party  to  bring 
to  the  attention  of  the  court  any  alteration  of  the  record  of  a  pending  pro- 
ceeding promptly,  and  at  the  earliest  opportimity  at  which  it  can  be  done, 
after  the  alt^*ation  has  come  to  his  knowledge.  In  this  case  that  duty  was 
as  incumbent  on  the  prosecuticm  as  on  the  defendant.    Although  the  defend- 
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ant  did  not  promptly  move  in  the  matter,  he  is  not  thereby  preclnded  from 
showing  that  alterations  have  been  made  in  the  indictment.  The  indictment, 
as  it  stood  before  the  alleged  alterations  were  made,  only  charged  the  defend- 
ant with  the  crime  of  manslaughter;  but,  as  altered,  it  charged  him  with  the 
crime  of  murder.  The  court,  iwder  that  indictment,  had  no  jurisdiction  to 
'  try  him  for  any  crime  other  than  such  as  was  charged  in  the  indictment  when 
it  was  filed  by  the  grand  jury." 

114.  Every  person  not  an  officer  such  as  is  referred  to  in  the 
preceding  section,  who  is  guilty  of  any  of  the  acts  specified  in 
that  section,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  five  years,  or  in  a  county  jail  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  one  hundred  dollars,  or  by  both. 

115.  Every  person  who  knowingly  procures  or  offers  any  false 
or  forged  instrument  to  be  filed,  registered,  or  recorded  in  any 
public  office  within  this  state,  which  instrument,  if  genuine, 
might  be  filed,  or  registered,  or  recorded  under  any  law  of  this 
state  or  of  the  United  States,  is  guilty  of  felony. 

116.  Every  person  who  adds  any  names  to  the  list  of  persons 
selected  to  serve  as  jurors  for  the  county,  either  by  placing  the 
same  in  the  jury  box,  or  otherwise,  or  extracts  any  name  there- 
from, or  destroys  the  jury  box  or  any  of  the  pieces  of  paper 
containing  the  names  of  jurors,  or  mutilates  or  defaces  such 
names  so  tbat  the  same  can  not  be  read,  or  changes  such  names 
on  the  pieces  of  paper,  except  in  cases  allowed  by  law,  is  guilty 
of  felopy.  [Amendment,  approved  March  30, 1874  /  in  effect  July 
1,  1874. 

117.  Every  officer  or  person  reqiiired  by  law  to  certify  to  the 
list  of  persons  selected  as  jurors,  who  maliciously,  corruptly,  or 
willfully  certifies  to  a  false  or  incorrect  list,  or  a  list  containing 
other  names  than  those  selected,  or  who,  being  required  by  law 
to  write  down  the  names  placed  on  the  certified  lists  on  sepa- 
rate pieces  of  paper,  does  not  write  down  and  place  in  the  jury 
box  the  same  names  that  are  on  the  certified  list,  and  no  more 
and  no  less  than  are  on  such  list,  is  guilty  of  a  felony. 

CHAPTER  V. 
PERJURY  AND  SUBORNATION  OF  PERJURY. 

Section  118.  Perjury  defined. 

119.  Oath  defined. 

120.  Oath  of  office. 

121.  Irregularity  in  administering. 

122.  Incompetency  of  witness  no  defense. 

123.  Witness'  knowledge  of  materiality  of  his  testimony  not  nec- 

essary. 
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Section  124.  Making  depositions,  etc.,  when  deemed  complete. 

125.  Statement  of  that  which  one  does  not  know  to  be  true. 

126.  Punishment  of  perjury. 

127.  Subornation  of  perjury. 

12S.  Procuring  the  execution  of  innocent  person. 

118.  Every  person  who,  having  taken  an  oath  that  he  will 
testify,  declare,  depose,  or  certify  truly  before  any  competent 
tribunal,  officer,  or  person,  in  any  of  the  cases  in  which  such 
an  oath  may  by  law  be  administered,  willfully  and  contrary  to 
such  oath,  states  as  true  any  material  matter  which  he  knows  to 
be  false,  is  guilty  of  perjury. 

1.  Pexjmy,  Definition  of. — At  common  law,  perjury  is  the  taking  of  a 
willfully  false  oath  by  one  who,  being  lawfully  sworn  by  a  competent  court 
to  depose  the  truth  in  any  judicial  proceeding,  swears  absolutely  ai!d  falsely 
in  a  matter  material  to  the  point  in  question,  whether  he  be  believed  or  not. 
1  Hawk.  P.  C,  c.  69,  sec.  1;  2  Whart.  Crim.  L.  (7th  ed.),  sec.  2198;  3  Rusa. 
on  Crimes,  1;  DeBerme  v.  State,  19  Ala.  23;  Pankey  v.  People,  1  Scam.  80; 
PoUard  v.  PeopUy  69  111.  148;  Com,  v.  Grant,  116  Mass.  17;  Nelson  v.  State, 
32  Ark.  192. 

The  false  oath  must  be  to  something  material  to  the  issue,  and  the  evidence 
given  must  be  prejudicial  to  some  one;  otherwise,  however  willful  it  may  be, 
it  will  not  be  perjury.  People  v.  McDermott,  8  Cal.  288;  Plath  v.  Braum- 
dorf,  40  Wis.  107.  But  it  need  not  be  the  fact  directly  in  issue.  If  a  per- 
son falsely  and  corruptly  swears  as  to  any  material  circumstance  which  has  a 
legitimate  tendency  to  prove  or  disprove  a  material  fact,  it  is  perjury.  Com, 
T.  Orant,  116  Mass.  17.  Where  one  willfully  testifies  upon  a  trial,  that  he 
has  not  made  certain  statements  concerning  a  matter  material  to  the  case, 
when  in  fact  such  statements  were  made  by  him  on  the  trial  of  another  case, 
he  is  guilty  of  perjury,  though  the  statements  made  were  immaterial  in  the 
first  case.  State  v.  Afooney,  65  Mo.  494.  The  false  statement  must  be  will- 
foUy  and  corruptly  made.  Accidental  and  unintentional  false  swearing  is  not 
perjury.  BeU  v.  Senneff,  83  III.  122;  Nelson  v.  State,  32  Ark.  192;  United  States 
T.  Pojumore,  4  Ball.  (Pa. )  378.  If  a  witness  state  the  truth  to  the  writer  of 
an  affidavit,  but  the  statement  is  written  out  erroneously,  the  witness  is  not 
guilty  of  perjury  in  swearing  to  such  affidavit,  if  he  did  not  know  it  contained 
the  false  statements.    Jesse  v.  Slate,  20  Ga.  156. 

Z.  Not  Confined  to  Actions  in  Courts.— The  word  "case,"  used  in 
statutes  defining  the  crime  of  perjury,  is  not  confined  to  suits  or  proceed- 
ings strictly  in  court.  There  are  many  instances  where  the  laws  authorize 
an  oath  to  be  administered  when  no  suit  is  pending,  and  the  willful  taking  of 
a  false  oath  in  such  instances  is  perjury.  United  States  v.  Vok,  14  Blatchf. 
15.  But  the  officer  or  tribunal  administering  the  oath  must  have  legal  and 
competent  authority  to  do  so,  or  the  person  taking  the  oath  can  not  be  con- 
victed, however  false  the  statement  may  be.  Van  Dusen  v.  People,  78  111. 
645;  Biggerstaff  Y,  Com,,  11  Bush,  169.  See  sec.  121  as  to  oaths  administered 
in  an  irregular  manner. 

3.  Indictment. — If  the  indictment  charge  that  defendant  in  a  certain  pro- 
ceeding, describing  it,  "did  willfully,  corruptly,  and  falsely  swear,"  etc., 
but  does   not  allege  that  the  perjury  was  committed  "  feloniously,"  it  is 
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nevertheless  sufficient.  People  v.  Parsons^  6  Cal.  487.  The  indictment  should 
aver  that  the  false  oath  was  made  before  an  officer  having  authority.  StaU 
V.  Dayton,  3  Zab.  49. 

4.  Bvidenoe.  — On  the  trial  the  prosecution  may  prove  by  oral  evidence 
what  the  defendant  swore  to,  in  respect  to  which  the  charge  of  perjury  is 
made.  People  v.  Curtis,  60  Cal.  95;  NeUon  v.  State,  32  Ark.  192.  Though 
the  reporter's  notes  are  jmma  facie  evidence  of  the  testimony  given,  yet  such 
notes  are  inadmissible  where  the  testimony  was  taken  through  an  interpreter. 
People  V.  Lee  Fat,  54  Cal.  527.  Evidence  that  defendant  was  intoxicated  at 
the  time  of  the  happening  of  the  transaction,  in  reference  to  which  he  is 
charged  with  having  testified  falsely,  is  proper,  in  order  to  determine  whether 
he  knowingly  testified  falsely.  Lytle  v.  State,  31  Ohio  St.  196.  A  record  of 
acquittal  of  a  charge  of  perjury  has  been  hold  to  be  conclusive  evidence  that 
the  matter  testified  to  was  true.  Bell  v.  Senneff,  83  III.  122.  In  this  state 
perjury  must  be  proved  by  the  testimony  of  two  witnesses,  or  one  witness 
and  corroborating  circumstances.  Sec.  1968,  C.  C.  P.;  see  also  People  v. 
Young,  31  Cal.  563;  People  v.  Quinn,  18  Id.  122;  Ex  parte  McCarthy,  29  Id. 
396;  People  v.  Oreen,  64  Id.  592. 

119.  The  term  **  oath,"  as  used  in  the  last  section,  includes 
an  affirmation,  and  every  other  mode  authorized  by  law  of  attest- 
ing the  truth  of  that  which  is  stated. 

1.  Manner  of  Administering  Oath.— That  mode  of  swearing  which  the 
witness  believes  most  obligatory  may  be  adopted.  No  special  form  of  oath 
or  affirmation  is  required.     C.  C.  P.,  sees.  2093-2097,  post, 

120.  So  much  of  an  oath  of  office  as  relates  to  the  future  per- 
formance of  official  duties  is  not  such  an  oath  as  is  intended  bj 
the  two  preceding  sections. 

1.  Oath  of  OfiSce.— See  the  case  of  Staie  v.  Dayton,  3  Zab.  49. 

121.  It  is  no  defense  to  a  prosecution  for  perjury  that  the 
oath  was  administered  or  taken  in  an  irregular  manner. 

1.  Manner  of  Administering  Oath.— See  sec.  119,  n.  1. 

1522.  It  is  no  defense  to  a  prosecution  for  perjury  that  the  ac- 
cused was  not  competent  to  give  the  testimony,  deposition,  or 
certificate  of  which  falsehood  is  alleged.  It  is  sufficient  that  he 
did  give  such  testimony  or  make  such  deposition  or  certificate. 

123.  It  is  no  defense  to  a  prosecution  for  perjury  that  the  ac- 
cused did  not  know  the  materiality  of  the  false  statement  made 
by  him;  or  that  it  did  not,  in  fact,  affect  the  proceeding  in  or 
for  which  it  was  made.  It  is  sufficient  that  it  was  material,  and 
might  have  been  used  to  affect  such  proceeding. 

124.  The  making  of  a  deposition  or  certificate  is  deemed  to 
be  complete,  within  the  provisions  of  this  chapter,  from  the 
time  when  it  is  delivered  by  the  accused  to  any  other  person, 
with  the  intent  that  it  be  uttered  or  published  as  true. 
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125.  An  unqualified  Btatement  of  that  which  one  does  not 
know  to  be  true  is  equivalent  to  a  statement  of  that  which  one 
knows  to  be  false. 

126.  Perjury  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  fourteen  years. 

127.  Every  person  who  willfully  procures  another  person  to 
eommit  perjury  is  guilty  of  subornation  of  perjury,  and  is  pun- 
ishable in  the  same  manner  as  he  would  be  if  personally  guilty 
of  the  perjury  so  procured. 

1.  Sabomatlon. — To  constitate  the  crime  of  subomatioii  of  perjury, 
the  party  chu-ged  must  have  procured  the  commission  of  the  perjury  by  in- 
citing,  Lostigating,  or  persuading  the  guilty  party  to  commit  the  crime.  Ac- 
eoidingly,  it  has  been  decided  that  to  call  a  witness  knowing  that  he  will 
testify  falsely,  is  not  sufficient  to  constitute  this  crime.  Com,  v.  Douglass,  5 
Metp.  241;  Whart.  Grim.  L.  (8th  ed.),  vol  2,  sec.  1329. 

2,  Indictment. — It  is  sufficient  to  charge  the  commission  of  the  offense 
by  a  general  averment,  and  it  is  not  necessary  that  the  particular  fact  which 
the  defendant  attempted  to  procure  the  witness  to  swear  to  should  be  specifi- 
caDy  stated.  State  v.  Holding,  1  McCord,  31;  Tremain  P.  0.  160.  See  also 
SOtM  V.  People,  28  N.  Y.  177. 

128.  Every  person  "who,  by  willful  perjury  or  subornation  of 
perjury,  procures  the  conyiction  and  execution  of  any  innocent 
person,  is  punishable  by  death. 

1.  Nature  of  Offense. — See  section  187.  Although  no  name  is  given  to 
the  crime,  for  the  commission  of  which  punishment  is  provided  by  the  above 
section,  yet  it  would  appear  to  have  all  the  essentials  that  constitute  the  crime 
of  murder. 

CHAPTER  VI. 
FALSIFYING  EVIDENCE. 

Sectiok  132.  Offering  false  evidence. 

133.  Deceiving  a  witness. 

134.  Preparing  false  evidence. 

135.  Destroying  evidence. 

136.  Preventing  or  dissuading  witness  from  attending. 

137.  Bribing  witnesses. 

138.  Taking  or  offering  to  take  bribes. 

132.  Every  person  who,  upon  any  trial,  proceeding,  inquiry, 
or  investigation  whatever,  authorized  or  permitted  by  law,  oflfers 
in  evidence  as  genuine  or  true,  any  book,  paper,  document, 
record,  or  other  instrument  in  writing,  knowing  the  same  to 
have  been  forged  or  fraudulently  altered  or  antedated,  is  guilty 
of  felony. 

133.  Every  person  who  practices  any  fraud  or  deceit,  ot  know- 
ingly makes  or  exhibits  any  false  •  statement,  representation. 
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token,  or  writing  to  any  witness,  or  person  about  to  be  called 
as  a  witness,  upon  any  trial,  proceeding,  inquiry,  or  investiga- 
tion whatever,  authorized  by  law,  with  intent  to  aflPect  the  testi- 
mony of  such  witness,  is  guilty  of  a  misdemeanor. 

134.  Every  person  guilty  of  preparing*  any  false  or  antedated 
book,  paper,  record,  instrument  in  writing,  or  other  matter  or 
thing,  with  intent  to  produce  it,  or  allow  it  to  be  produced  for 
any  fraudulent  or  deceitful  purpose,  as  genuine  or  true,  upon 
any  trial,  proceeding,  or  inquiry  whatever,  authorized  by  law, 
is  guilty  of  felony.  • 

135.  Every  person  who,  knowing  that  any  book,  paper,  rec- 
ord, instrument  in  writing,  or  other  matter  or  thing,  is  about 
to  be  produced  in  evidence  upon  any  trial,  inquiry,  or  investi- 
gation whatever,  authorized  by  law,  willfully  destroys  or  con- 
ceals the  same,  with  intent  thereby  to  prevent  it  from  being 
produced,  is  guilty  of  a  misdemeanor. 

136.  Every  person  who  willfully  prevents  or  dissuades  any 
person  who  is  or  may  become  a  witness,  from  attending  upon 
any  trial,  proceeding,  or  inquiry  authorized  by  law,  is  guilty  of 
a  misdemeanor. 

1.  Dissuading  Witness  from  Appearing.— To  dissuade  a  witness  from 
attending  a  trial  is  undoubtedly  a  contempt  of  court,  for  which  a  party  may 
be  punished.  It  is  also  a  criminal  act,  punishable  by  indictment.  2  Whart. 
Crim.  L.  (8th  ed.),  sec.  1333;  SUtte  v.  CarpeiUer,  20  Vt.  9.  The  materiality 
of  the  testimony  of  the  witness  dissuaded  from  attending  need  not  be  proved. 
Slate  V.  Early t  3  Harr.  662;  Com.  v.  Reynolds^  14  Gray,  87.  Nor  is  it  nec- 
essary to  show  that  the  witness  was  summoned  or  required  to  appear.     Id, 

137.  Every  person  who  gives  or  oflfers,  or  promises  to  give, 
to  any  witness,  or  person  about  to  be  called  as  a  witness,  any 
bribe,  upon  any  understanding  or  agreement  that  the  testimony 
of  such  witness  shall  be  thereby  influenced,  or  who  attempts  by 
any  other  means  fraudulently  to  induce  any  person  to  give 
false  or  withhold  true  testimony,  is  guilty  of  a  felony.  [Amend- 
merit,  approved  March  30,  1874;  in  effect  July  1,  1874. 

1.  Offering  to  Bribe  "Witness.—See  Jackson  v.  State,  43  Tex.  421,  and 
State  V.  Hughe8,  Id.  618. 

138.  Every  person  who  is  a  witness,  or  is  about  to  be  called 
as  such,  who  receives,  or  offers  to  receive,  any  bribe,  upon  any 
understanding  that  his  testimony  shall  be  influenced  thereby, 
or  that  he  will  absent  himself  from  the  trial  or  proceeding  upon 
which  his  testimony  is  required,  is  guilty  of  a  felony.  [Ame^id- 
nient,  approved  March  30,  1874;  in  effect  July  1,  1874. 
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CHAPTER  VII. 
OTHER  OFFENSES  AGAINST  PUBLIC  JUSTICE. 

Section  142.  Officer  refusing  to  receive  or  arrest  parties  charged  with 
crime. 

143.  Public  administrator,  neglect  of  duty  or  violation  of  duty  by. 

144.  Receiving  fee  or  compensation  for  services  rendered  in  arrest- 

ing fugitives  from  justice. 

145.  Delaying  to  take  person  arrested  before  a  magistrate. 

146.  Making  arrests,  etc.,  without  lawful  authority. 

147.  Inhumanity  to  prisoners. 

148.  Resisting  public  officers  in  the  dischar^]^  of  their  duties. 

149.  Assaults,  etc.,  by  officers,  under  color  of  authority. 

150.  Refusing  to  aid  officers  in  arrest,  etc. 

151.  [Repealed.] 

152.  [Repealed.] 

153.  Compounding  crimes. 

154.  Debtor  fraudulently  concealing  his  property. 

155.  Defendant  fraudulently  concealing  his  property. 

156.  Fraudulent  pretenses  relative  to  birth  of  infant. 

157.  Substituting  one  child  for  another. 

158.  Common  barratry  defined.     How  punished. 

159.  What  proof  is  required. 

160.  Misconduct  by  attorneys. 

161.  Baying  demands  or  suit  by  an  attorney. 

162.  Attorneys  forbidden  to  defend  prosecutions  carried  on  by 

their  partners  or  formerly  by  themselves. 

163.  Limitation  of  preceding  section. 

164.  Grand  juror  acting  after  challenge  has  been  allowed. 

165.  Bribing  members  of  common  councils,  boards  of  supervisors, 

or  trustees. 

166.  Criminal  contempts. 

167.  False  certificates  by  public  officers. 

168.  Disclosing  fact  of  indictment  or  presentment  having  been 

found  or  made. 

169.  Grand  juror  disclosing  what  transpired  before  the  grand  jury. 

170.  Maliciously  procuring  search  warrant. 

171.  Unauthorized  communication  with  convict  in  the  state  prison. 

172.  Selling  liquor  within  two  miles  of  state  prison,  etc. 

173.  Importing  foreign  convicts. 

174.  Bringing  Chinese  into  the  state. 

175.  Separate  and  distinct  prosecutions. 

176.  Omission  of  duty  by  public  officer. 

177.  Commission  of  prohibited  acts,  when  no  penalty  is  prescribed. 

178.  Officers  and  employees  of  corporations  not  to  employ  Chinese. 

179.  Corporations  not  to  employ  Chinese. 

^  142.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable,  or 
other  peace  officer,  who  willfully  refuses  to  receive  or  arrest  any 
person  charged  with  a  criminal  offense,  is  punishable  by  fine 
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not  exceeding  five  thousand  dollars,  and  imprisonment  in  tbe 
county  jail  not  exceeding  five  years. 

143.  Every  person  holding  the  office  of  public  administrator, 
who  willfully  refuses  or  neglects  to  perform  the  duties  thereof, 
or  who  violates  any  provision  of  law  relating  to  his  duties  or  the 
duties  of  his  office,  for  which  some  other  punishment  is  not  pre- 
scribed, is  punishable  by  fine  not  exceeding  five  thousand  dol- 
lars, or  imprisonment  in  the  county  jail  not  exceeding  two  years, 
or  both. 

144.  Every  person  who  violates  any  of  the  provisions  of  sec- 
tion 1558  is  guilty  qt  a  misdemeanor. 

145.  Every  public  officer  or  other  person,  having  arrested  any 
person  upon  a  criminal  charge,  who  willfully  delays  to  take  such 
person  before  a  magistrate  having  jurisdiction,  to  take  his  exam- 
ination, is  guilty  of  a  misdemeanor. 

146.  Every  public  officer,  or  person  pretending  to  be  a  public 
officer,  who,  under  the  pretense  or  color  of  any  process  or  other 
legal  authority,  arrests  any  person  or  detains  him  against  his 
will,  or  seizes  or  levies  upon  any  property,  or  dispossesses  any 
one  of  any  lands  or  tenements,  without  a  regular  process  or 
other  lawful  authority  therefor,  is  guilty  of  a  misdemeanor. 

147.  Every  officer  who  is  guilty  of  willful  inhumanity  or  op- 
pression toward  any  prisoner  under  his  care  or  in  his  custody,  is 
punishable  by  fine  not  exceeding  two  thousand  dollars,  and  by 
removal  from  office. 

148.  Every  person  who  willfully  resists,  delays,  or  obstructs 
any  public  officer  in  the  discharge  or  attempt  to  discharge  any 
duty  of  his  office,  when  no  other  punishment  is  prescribed,  is 
punishable  by  fine  not  exceeding  five  thousand  dollars,  and  im- 
prisonment in  the  county  jail  not  exceeding  five  years. 

Resisting  OfiScera.— Sec.  69,  n.  1. 

149.  Every  public  officer  who,  under  color  of  authority,  with- 
out lawful  necessity,  assaults  or  beats  any  person,  is  punishable 
by  fine  not  exceeding  five  thousand  dollars,  and  imprisonment 
in  the  county  jail  not  exceeding  five  years. 

1.  OfiScer,  Liability  of,  for  Assaulting  Person  tinder  Color  of  Author- 
ity.— An  officer  in  the  service  of  criminal  or  other  process,  is  not  justified  in 
the  use  of  excessive  violence,  unless  necessary  in  order  to  properly  dischai^ 
the  duties  imposed  upon  him.  In  arresting  a  person,  or  in  the  performance  of 
any  official  act,  great  care  should  be  taken  to  use  only  such  force  as  may  be 
necessary.  A  person,  although  a  wrong-doer,  is  not  compelled  to  submit  to 
any  unreasonable  or  unnecessary  violence.  Notwithstanding  a  person  may 
haye  violated  the  law,  he  does  not  for  that  reason  forfeit  all  right  to  self- 
protection.    The  object  of  this  section  is  to  prevent  officers  from  assaulting 
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or  beating;  persons,  and  in  justification  thereof,  asserting  that  it  was  done 
under  the  color  of  the  authority  imposed  upon  them  by  virtue  of  such  office. 
The  extent  to  which  a  wrong-doer  is  justified  in  repelling  any  excessive  vio- 
lence, is, well  illustrated  by  the  case  of  People  v.  Ouliek,  Hill  k  Denio,  229. 
The  defendant  was  indicted  for  an  assault  and  battery  upon  one  Catherine 
Ped^  Defendant,  claiming  to  be  a  special  deputy,  attempted  to  remove  cer- 
tiin  furniture  belonging  to  the  husband  of  Catherine,  that  had  been  levied 
upon  by  him  by  virtue  of  a  court  marshal's  warrant,  when  she  assaulted  him, 
and  to  protect  himself  he  committed  the  assault  complained  of.  It  appeared 
that  the  defendant,  being  a  non-resident  of  the  state,  was  not  authorized  to 
act  as  special  deputy,  and  that  his  appointment  was  for  that  reason  void. 
The  recorder  charged  the  jury,  that  the  defendant  having  no  authority  to 
act  as  special  deputy,  he  was  a  trespasser  in  entering^Peck's  house;  and  that 
Mrs.  Peck  had  a  right  to  resist  the  execution  of  the  warrant,  and  that  de- 
fendant was  liable  to  conviction  for  an  assault,  if  he  exercised  the  least  force 
in  opposition  to  her  resistance.  On  appeal  in  reviewing  this  instruction  the 
ooart  said:  "It  may  be  admitted,  for  the  purpose  of  the  decision,  that  the 
defendant  was  a  trespasser  in  entering  the  house  of  Peck;  but  even  a  tres- 
passer is  not  bound  to  submit  quietly  to  unreasonable  or  unnecessary  vio- 
lence. Thongh  in  the  wrong  at  the  time,  he  does  not  thereby  forfeit  all 
right  to  self-protection,  nor  lie  under  obligation  to  give  himself  up,  a  resist- 
less victim,  to  beating  and  bruising,  at  the  will  of  the  injured  party.  On 
the  contrary,  he  may,  within  acknowledged  principles,  protect  himself  by 
force,  from  unreasonable  or  wanton  violence  committed,  or  sought  to  be  com- 
mitted by  the  party  trespassed  upon.  He  can,  lawfully,  use  no  more  force 
tiian  is  necessary  and  proper  to  prevent  the  trespass  upon  his  rights."  See 
Harrison  v.  Bodgwn,  10  Bam.  and  Cress.  445;  1  Whart.  Crim.  L.  (8th  ed.), 
sees.  648,  649,  650. 

150.  Every  male  person  above  eighteen  years  of  age  who  neg- 
lects or  refuses  to  join  the  posse  comiiaius,  or  power  of  the 
eoanty,  by  neglecting  or  refusing  to  aid  and  assist  in  taking  or 
arresting  any  person  against  whom  there  may  be  issued  any 
process,  or  by  neglecting  to  aid  and  assist  in  retaking  any  per- 
son who,  after  being  arrested  or  confined,  may  have  escaped 
from  such  arrest  or  imprisonment,  or  by  neglecting  or  refusing 
to  aid  and  assist  in  preventing  any  breach  of  the  peace,  or  the 
commission  of  any  criminal  offense,  being  thereto  lawfully  re- 
quired by  any  sheriff,  deputy  sheriff,  coroner,  constable,  judge, 
or  justice  of  the  peace,  or  other  officer  concerned  in  the  admin- 
istration of  justice,  is  punishable  by  fine  of  not  less  than  fifty, 
nor  more  than  one  thousand  dollars. 

X.  dtiaEens  Aiding  Officers  in  Making  Arrests. — It  is  incumbent  upon 
ereiy  private  citizen  to  aid  and  assist  officers  in  the  lawful  discharge  of  their 
duties.  It  is  as  imperative  upon  him  to  render  such  assistance  as  it  is  the 
duty  of  an  officer  to  preserve  the  peace.  A  citizen  has  no  discretion  what- 
ever in  the  matter,  and  if  he  fails  to  assist  an  officer  when  required,  he  ren- 
ders himself  liable  to  punishment,  the  same  as  any  other  person  who  violates 
IIm  law.     BeM.  v.  Montgomery,  1  Yeates,  419;  Cornfort  y.  Com.,  5  Whart. 
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437;  Regina  v.  Broion,  1  Car.  &  M.  314;  1  Whart  Crim.  L.  (8th  ed.),  sec. 
652,  a;  Whart.  Crim.  PI.  &  Pr.,  sec.  17,  note.  In  lieg.  v.  Brown,  1  Car.  & 
M.  314,  it  was  held,  that  in  order  to  convict  a  person  of  refusing  to  assist  an 
officer  in  quelling  a  riot,  three  things  must  be  proved:  1.  That  Ahe  offi- 
cer saw  a  breach  of  the  peace  committed;  2.  That  there  was  a  reasonable 
necessity  for  calling  on  the  defendant  for  his  assistance;  and,  3.  That  when 
duly  called  upon  to  assist,  the  defendant,  without  any  physical  impossibility 
or  lawful  excuse,  refused  to  do  so.  Whether  the  aid  of  the  party  called 
upon  would  have  proved  sufficient  or  useful,  is  not  the  criterion;  and  it  is  no 
defense  to  a  party,  that  his  aid  would  have  done  no  good.  In  the  note  to 
section  17  of  Whart.  Crim.  PI.  &  Pr.  (8th  ed.)  will  be  found  a  very  able  ex- 
position of  the  law  upon  this  subject,  by  Judge  King,  of  Philadelphia,  on  the 
occasion  of  the  Philadelphia  riots,  in  1844. 

[Sees.  151  and  152  were  repealed  by  act  approved  March  30, 
1874;  in  effect  July  1,  1874;  amendments  1873-4,  425.] 

153.  Every  person  who,  having  knowledge  of  the  actual  com- 
mission of  a  crime,  takes  money  or  property  of  another,  or  any 
gratuity  or  reward,  or  any  engagement,  or  promise  thereof, 
upon  any  agreement  or  understanding  to  compound  or  conceal 
such  crime,  or  to  abstain  from  any  prosecution  thereof,  or  to 
withhold  any  evidence  thereof,  except  in  the  cases  provided  for 
by  law,  in  which  crimes  may  bo  compromised  by  leave  of  court, 
is  punishable  as  follows: 

1.  By  imprisonment  in  the  state  prison  not  exceeding  five 
years,  or  in  a  county  jail  not  exceeding  one  year,  where  the 
crime  was  punishable  by  death  or  imprisonment  in  the  state 
prison  for  life; 

2.  By  imprisonment  in  the  state  prison  not  exceeding  three 
years,  or  in  the  county  jail  not  exceeding  six  months,  where  the 
crime  was  punishable  by  imprisonment  in  the  state  prison  for 
any  other  term  than  for  life; 

3.  By  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  fine  not  exceeding  five  hundred  dollars,  where 
the  crime  was  a  misdemeanor. 

1.  Componnding  Crimes. — To  compound  a  crime  is  to  agree  not  to 
prosecute  it,  when  the  party  so  agreeing  knows  it  to  have  been  committed. 
2  Whart.  Crim.  L.  (8th  ed.),  sec.  1559;  4  BL  Com.  124-136.  At  the  com- 
mon law  a  party  guilty  of  this  crime,  was  punishable  as  an  accessory. 
Where  a  party  received  a  note,  signed  by  a  person  guilty  of  larceny,  as  a  con- 
sideration for  non-prosecution,  the  ofifense  was  held  complete.  Com.  v.  Peame^ 
16  Mass.  91.  See  Ex  parU  BuU,  13  Cox  C.  C.  374.  The  mere  retaking  by 
the  owner  of  stolen  goods  is  no  offense,  unless  there  is  an  agreement  not  to 
prosecute  the  thief.  1  Chit.  Crim.  L.  4;  1  Hale  P.  C.  619;  1  Hawk.  P.  C, 
c.  59,  sec.  7;  B,  v.  Stone,  4  Car.  &  P.  379;  Plumer  v.  SmUh,  5  N.  H.  553. 
To  compound  a  misdemeanor  is  a  perversion  or  defeating  of  public  justice, 
the  same  as  the  compounding  a  felony,  and  was  an  indictable  offense  at  the 
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common  Uw.  Jones  v.  Rict,  18  Pick,  440.  In  Keir  v.  Leeman,  6  Q.  B.  308, 
it  was  held,  that  the  law  will  permit  a  compromise  of  an  offense,  though 
Bade  the  subject  of  a  criminal  prosecution,  for  which  offense  the  injured 
party  might  recover  damages  in  an  action;  but  if  the  offense  is  of  a  public 
nature,  do  agreement  can  be  valid  that  is  founded  on  the  consideration  of 
suppressing  a  prosecution  for  it.  On  an  indictment  for  compounding  a 
Wony,  the  record  of  the  conviction  is  prima/arte  evidence  of  the  felony,  but 
not  conclusive.  State  v.  Duhammel^  2  Harr.  532.  It  is  not  necessary  how- 
ever that  the  principal  offender  should  have  been  convicted  to  sustain  the  in- 
dictment. People  V.  Buckland,  13  Wend.  592. 
2.  Compromisiiig;  Certain  Offenses.— See  1377-1379,  n.  2. 

154.  Every  debtor  who  fraudulently  removes  his  property  or 
effects  cot  of  this  state,  or  fraudulently  sells,  conveys,  assigns, 
or  conceals  his  property,  with  intent  to  defraud,  hinder,  or  delay 
his  creditors  of  their  rights,  claims,  or  demands,  is  punishable 
by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
by  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

155.  Every  person  against  whom  an  action  is  pending,  or 
against  whom  a  judgment  has  been  rendered  for  tbe  recovery 
of  any  personal  property,  who  fraudulently  conceals,  sells,  or 
disposes  of  such  property,  with  intent  to  hinder,  delay,  or  de- 
fraud the  person  bringing  such  action  or  recovering  such  judg- 
ment, or  with  such  intent  removes  such  property  beyond  the 
limits  of  the  county  in  which  it  may  be  at  the  time  of  the  com- 
mencement of  such  action  or  the  rendering  of  such  judgment, 
is  punishable  as  provided  in  the  preceding  section. 

156.  Every  person  who  fraudulently  produces  an  infant, 
falsely  pretending  it  to  have  been  born  of  any  parent  whose 
child  would  be  entitled  to  inherit  any  real  estate  or  to  receive 
a  share  of  any  personal  estate,  with  intent  to  intercept  the  in- 
heritance of  any  such  real  estate,  or  tbe  distribution  of  any 
such  personal  estate  from  any  person  lawfully  entitled  thereto, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing ten  years. 

157.  Every  person  to  whom  an  infant  has  been  confided  for 
nnrsiDg,  education,  or  any  other  purpose,  who,  with  intent  to 
deceive  any  parent  or  guardian  of  such  child,  substitutes  or 
produces  to  such  parent  or  guardian  another  child  in  the  place 
of  the  one  so  confided,  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  seven  years. 

158.  Common  barratry  is  tbe  practice  of  exciting  groundless 
judicial  proceedings,  and  is  punishable  by  imprisonment  in  the 
county  jail  not  exceeding  six  months  and  by  fine  not  exceeding 
five  hundred  dollars. 
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1.  Common  Barratry,  in  criminal  law,  is  the  offense  of  frequently  ex- 
citing and  stirring  up  quarrels  and  suits,  either  at  law  or  otherwise.  Bour. 
Law  Diet.,  tit.  Barratry;  4  Blk.  Com.  134.  An  indictment  for  this  offense 
must  charge  the  offender  with  being  a  common  barrator.  Such  a  person  was 
indictable  at  common  law  as  a  nuisance.  Com,  v.  Mohn,  52  Pa.  St.  243; 
State  V.  Chitty,  1  Bail.  379.  A  person  can  only  be  convicted  of  this  offense  by 
the  showing  a  number  of  distinct  acts  of  misconduct.  Com.  v.  Davis,  11 
Pick.  434;  Com,  v.  Pray,  13  Id.  362;  Com.  v.  Tubbn,  1  Cush.  2.  It  is  not 
necessary,  however,  that  the  particular  acts  of  misconduct  should  be  set  forth 
or  specified  in  the  indictment;  but  the  defendant  is  entitled  to  a  note,  before 
the  trial,  of  the  particular  acts  of  barratry  which  the  prosecution  intend  to^ 
prove  against  him.  A  failure  to  furnish  such  note  will  be  sufficient  to  justify 
the  court  in  refusing  to  proceed  with  the  trial  of  th^  indictment.  Com.  v. 
Davis,  11  Pick.  434;  Com.  v.  Pray,  13  Id.  362.  The  moving  and  exciting 
criminal  prosecutions  is  barratry,  the  same  as  the  exciting  of  civil  suits. 
Statt  vs.  Chitty,  1  Bail.  397.  And  it  may  be  committed  by  moving  and  ex- 
citing the  commencement  of  a  just  suit,  if  the  motive  is  selfish  or  oppressive. 
Id.  Whether  three  acts  of  barratry  constituted  the  perpetrator  a  common 
barrator,  was  at  first  unsettled  in  Massachusetts,  but  it  was  subsequently  de- 
termined that  they  did.  Com.  v.  McCuUoeh,  15  Mass.  226;  Com.  v.  Tubbs,  1 
Cush.  2.  In  this  state,  before  a  person  can  be  convicted  of  common  barratry, 
it  must  appear  that  he  has  excited  at  least  three  suits  or  proceedings  at  law, 
with  a  corrupt  or  malicious  intent  to  vex  and.  annoy.  Sec.  159.  See  Voor- 
Jiees  V.  Dorr,  61  Barb.  580. 

158.  No  person  can  be  convicted  of  common  barratij  except 
upon  proof  that  he  has  excited  suits  or  proceedings  at  law  in  at 
least  three  instances,  and  with  a  corrupt  or  malicious  intent  to 
vex  and  annoy. 

1.  Common  Barratry.— See  sec.  158,  n.  1. 

160.  Every  attorney  who,  whether  as  attorney  or  as  coun- 
selor, either: 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to  any  de- 
ceit or  collusion,  with  intent  to  deceive  the  court  or  any  party; 
or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his  own 
gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or  on  ac- 
count of  any  money  which  he  has  not  laid  out  or  become  an- 
swerable for; 

Is  guilty  of  a  misdemeanor. 
1.  DiBbarring  Attorney.— See  People  v.  Pearson,  55  Cal.  472. 

161.  Every  attorney  who,  either  directly  or  indirectly,  buys, 
or  is  interested  in  buying,  any  evidence  of  debt  or  thing  in  ac- 
tion, with  intent  to  bring  suit  thereon,  is  guilty  of  a  misde- 
meanor. 
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1.  Maintenance  and  Champerty.— BUckstone  defines  maintenance  to 
be,  *'  an  officious  intermeddling  in  a  suit  that  no  way  belongs  to  one,  by 
muntaining  or  assisting  either  party  with  money  or  otherwise  to  prosecute 
or  defend  it."    4  BL  Com.  134.     The  same  writer  defines  champerty  to  be, 
"a  bargain  with  a  plaintiff  or  defendant,  eampum  partire,  to  divide  land  or 
other  matter  sued  for  between  them  if  they  prevail  at  law,  whereupon  the 
champertor  is  to  carry  on  the  party ^s  suit  at  his  own  expense."    Id.  135. 
The  distinction  between  the  two  seems  to  be,  where  there  is  no  agreement  to 
divide  the  thing  in  suit,  the  party  intermeddling  is  guilty  of  maintenance 
only;  but  where  he  stipulates  to  receive  part  of  the  thing  in  suit,  he  is 
guilty  of  champerty.    The  doctrines  of  champerty  and  maintenance  are  gen- 
erally recognized  as  a  part  of  the  ancient  common  law.     In  later  days,  the 
law  on  the  subject  of  these  two  offenses  has  been  greatly  modified  both  in 
England  and  America,  and  in  many  of  the  states  is  regarded  as  entirely  ob- 
solete.    ThaUhimer  v.  Brtnckfrhqf,'  15  Am.  Dec.  318,  and  cases  there  cited. 
These  offenses,  prior  to  the  adoption  of  the  codes,  had  no  existence  in  this 
state.     MaUitwMH  v.  FUch,  22  Cal.  94;  Hoffman  v.  VaUrjo,  45  Id.  664.     By 
this  section  they  seem  to  be  made  a  part  of  the  law,  to  the  extent  of  prohib- 
iting an  attorney  from  buying  or  being  interested  in  buying  any  evidence  of 
a  debt  or  thing  in  action,  with  intent  to  bring  suit  thereon.     Much  conflict 
exists  in  the  authorities  on  the  pciint  as  to  whether  or  not  a  contract  of  an 
attorney  to  receive  compensation  for  his  services  out  of  the  subject-matter  of 
the  soit  is  champertous.     In  Rugt  v.  Lnrue^   14  Am.  Dec.  172;  ThurtUon  v. 
PerdvtU,  1  Pick.  415;  Latfirop  v.   Amherftt  Bank,  9  Mete  489;   Backus  v. 
BjfroR^  4  Mich.  535;  Afartin  v.  Clarke,  8  R.  I.  389;   Seobftj  v.  Boss,  13  Ind. 
117;  and  Qaigley  v.  Tftompson,  53  Id.  317,  contracts  by  which  an  attorney 
was  to  receive  a  part  of  the  land  or  other  thing  in  dispute  as  his  compensa- 
tion in  case  of  success,  were  held  champertous,  and  therefore  void.     While 
in  Mo^es  V.  BagUy,  55  Ga.  283;   Meeks  v.  Dewberry,  57  Id.  263;  Netckirk  v. 
Coiw,  18  III.  449;  Thompson  v.  Reynolds,  73  Id.  11;  Boardman  v.  Thompson, 
K  Iowa,  487;    McDonald  v.  Chicago  B.  B.  Co.,  29  Id.  170;   and    Wriyht  v. 
TtbbitU,  91  U.  S.  252,  it  was  held,  that 'such  contracts  were  not  champertous, 
onleas  the  attorney  undertakes  to  bear  the  expenses  of  the  suit.     And  in 
those  states  in  which  the  doctrine  of  maintenance  and  champerty  has  not 
been  adopted,  contracts  entered  into  by  an  attorney  to  recover  land  or  other 
property  for  an  interest  in  it,  even  though  he  agree  to  pay  the  expenses,  are 
not  champertous.     Mathewson  v.  FUch,  22  Cal.  86;   Hoffman  v.   Vallejo,  45 
Id.  564;  Ballard  v.  Uarr,  48  Id.  74;  Howard  v.  Throckmorton,  Id.  482. 

2.  Contingent  Fees  are  not  within  the  rules  against  champerty  and 
maintenance.  Wilhite  v.  Boberts,  4  Dana,  172;  Bamsey  v.  Trent,  10  B.  Mon. 
336;  Slansell  v.  Lindsay,  50  Ga.  360;  Newkirk  v.  Cone,  18  111.  449;  Stanton 
V.  Emhrey,  93  U.  S.  548;  Porter  v.  Parmly,  7  Jones  k  Spenc.  219;  Ely  v. 
Cook,  2  Abb.  Ct.  of  App.  14;  Marsh  v.  Holhrook,  3  Id.  176. 

162.  Every  attorney  who  directly  or  indirectly  advises  in  re- 
lation to,  or  aids  or  promotes  the  defense  of  any  action  or  pro- 
ceeding^ in  any  court,  the  prosecution  of  which  is  carried  on, 
aided,  or  promoted  by  any  person  as  district  attorney  or  other 
public  prosecutor,  with  whom  such  person  is  directly  or  indi- 
rectly connected  as  partner;  or  who,  having  himself  prosecuted 
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or  in  any  manner  aided  or  promoted  any  action  or  proceeding 
in  any  court  as  district  attorney  or  other  public  prosecutor,  af- 
terwards, directly  or  indirectly,  advises  in  relation  to  or  takes 
any  part  in  the  defense  thereof,  as  attorney  or  otherwise,  or 
who  takes  or  receives  any  valuable  consideration  from  or  on  be- 
half of  any  defendant  in  any  such  action,  upon  any  understaud- 
ing  or  agreement  whatever  having  relation  to  the  defense 
thereof,  is  guilty  of  a  misdemeanor,  and  in  addition  to  the 
punishment  prescribed  therefor,  forfeits  his  license  to  practice 
law.  0 

163.  The  preceding  section  does  not  prohibit  an  attorney 
from  defending  himself  in  person,  as  attorney  or  counsel,  when 
prosecuted,  either  civilly  or  criminally. 

164.  Every  grand  juror  who,  with  knowledge  that  a  chal- 
lenge interposed  against  him  by  a  defendant  has  been  allowed, 
is  present  at  or  takes  part  or  attempts  to  take  part  in  the  con- 
sideration of  the  charge  against  the  defendant  who  interposed 
the  challenge,  or  the  deliberations  of  the  grand  jury  thereon,  is 
guilty  of  a  misdemeanor. 

165.  Every  person  who  gives  or  offers  a  bribe  to  any  member 
of  any  common  council,  board  of  supervisors,  or  board  of  trus- 
tees of  any  county,  city,  or  corporation,  with  intent  to  corruptly 
influence  such  member  in  his  action  on  any  matter  ot  subject 
pending  before  the  body  of  which  he  is  a  member,  and  every 
member  of  either  of  the  bodies  mentioned  in  this  section  who 
receives  or  offers  to  receive  any  such  bribe,  is  punishable  by  im- 
prisonment in  the  state  prison  for  a  term  not  less  than  one  nor 
more  than  fourteen  years,  and  is  disqualified  from  holding  any 
office  in  this  state. 

166.  Every  person  guilty  of  any  contempt  of  court,  of  either 
of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  committed 
during  the  sitting  of  any  court  of  justice,  in  immediate  view  and 
presence  of  the  court,  and  directly  tending  to  inteiTupt  its  pro- 
ceedings or  to  impair  the  respect  due  to  its  authonty; 

2.  Behavior  of  the  like  character  committed  in  the  presence 
of  any  referee,  while  actually  engaged  in  any  trial  or  hearing, 
pursuant  to  the  order  of  any  court,  or  in  the  presence  of  any 
jury  while  actually  sitting  for  the  trial  of  a  cause,  or  upon  any 
inquest  or  other  proceedings  authorized  by  law; 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance  di- 
rectly tending  to  interrupt  the  proceedings  of  any  court; 
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4.  Willful  disobedience  of  any  process  or  order  lawfully  id- 
8ued  by  any  court; 

5.  Resistance  willfully  oflFered  by  any  person  to  the  lawful 
order  or  process  of  any  court; 

6.  The  contumacious  and  unlawful  refusal  of  any  person  to 
be  sworn  as  a  witness;  or,  when  so  sworn,  the  like  refusal  to 
answer  any  material  question; 

7.  The  publication  of  a  false  or  grossly  inaccurate  report  of 
the  proceedings  of  any  court; 

8.  Presenting  to  any  court  having  power  to  pass  sentence 
upon  any  prisoner  under  conviction,  or  to  any  member  of  such 
court,  any  affidavit  or  testimony  or  representation  of  any  kind, 
verbal  or  written,  in  aggravation  or  mitigation  of  the  punish- 
ment to  be  imposed  upon  such  prisoner,  except  as  provided  in 
this  code. 

1.  ContemptB.— Power  of  court  to  pnnish.  Sees.  128, 177,  178,  C.  C.  P. 
The  power  of  a  court  to  punish  for  an  alleged  contempt  of  its  authority,  is  un- 
doubted, but  such  power  is  in  its  nature  arbitrary,  and  its  exercise  is  not  to 
be  upheld,  except  under  the  circumstances  and  in  the  manner  prescribed  by 
law.  BatchcUer  v.  J/oor«,  42  CaL  412;  Oalland  v.  Oalland,  44  Id.  476;  see 
Ptoplt  V.  O'Neil,  47  Id.  109. 

2.  Subdiviaion  4~'Willfiil  Disobedience  of  ProcesB  or  Order. — 
See  Ex  jtarte  Cohtn,  5  Cal.  494;  Ex  parte  Perkins,  18  Id.  60;  People  v.  Co. 
Judge,  27  Id.  151;  Ex  parte  Smithy  53  Id.  204.  A  court  has  no  power  to  pun- 
ish a  person  for  not  complying  with  an  order  that  is  not  within  his  power  to 
perform.  Adams  v.  Haskell,  6  Id.  316;  Oalland  v.  Oalland,  44  Id.  475;  WiU 
tiami  V.  Dwinelle,  51  Id.  442;  Ex  parte  Cohn,  55  Cal.  193. 

3.  Sabdivision  6.— Refusal  of  Witness  to  Answer.— JE'a;  parte  Rowe, 
7  Cal.  175,  181. 

4.  Sabdivision  7.— Publication  of  False  Report  of  Court  Proceed- 
ings.—3/ a//er  of  Levi  Parsons,  1  Cal.  639. 

167.  Every  public  officer  authorized  by  law  to  make  or  give 
any  certificate  or  other  writing,  who  makes  aud  delivers  as  true 
any  such  certificate  or  writing,  containing  statements  which  he 
knows  to  be  false,  is  guilty  of  a  misdemeanor. 

168.  Every  grand  juror,  district  attorney,  clerk,  judge,  or 
other  officer,  who,  except  by  issuing  or  in  executing  a  warrant 
of  arrest,  willfully  discloses  the  fact  of  a  presentment  or  indict- 
ment haying  been  made  for  a  felony,  until  the  defendant  has 
been  arrested,  is  guilty  of  a  misdemeanor. 

168.  Every  grand  juror  who,  except  when  required  by  a  court, 

willfully  discloses  any  evidence  adduced  before  the  grand  jury, 

or  anything  which  he  himself  or  any  other  member  of  the  grand 

joiy  may  have  said,  or  in  what  manner  he  or  any  other  grand 
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juror  may  bave  voted  on  a  matter  before  tbem,  is  guilty  of  a 
misdemeanor. 

170.  Every  person  who  maliciously  and  without  probable 
cause  procures  a  search  warrant  or  warranto!  arrest  to  be  issued 
and  executed,  is  guilty  of  a  misdemeanor. 

171.  Every  person,  not  authorized  by  law,  who,  without  the 
consent  of  the  warden,  or  other  officer  in  charge  of  the  state 
prison,  communicates  with  any  convict  therein,  or  briugs  into 
or  conveys  out  of  the  state  prison  any  letter  or  writing  to  or 
from  aoy  convict,  is  guilty  of  a  misdemeanor. 

172.  Every  person  who,  within  two  miles  of  the  land  belong- 
ing to  this  state,  upon  which  the  state  prison  is  situated,  or 
within  one  mile  of  the  insane  asylum  at  Napa,  or  within  one 
mile  of  the  grounds  belonging  and  adjacent  to  the  university  of 
California,  in  Alameda  county,  or  in  the  state  capitol,  or  within 
the  limits  of  the  grounds  adjacent  and  belonging  thereto,  sells, 
gives  away,  or  exposes  for  sale  any  vinous  or  alcoholic  liquors, 
is  guilty  of  a  misdemeanor.  [Amendment,  approved  April  3, 
1876;  in  effect  immediately. 

173.  Every  captain,  master  of  a  vessel,  or  other  person,  who 
willfully  imports,  brings,  or  sends,  or  causes  or  procures  to  be 
brought  or  sent,  into  this  state,  any  person  who  is  a  foi*eign 
tonvict  of  any  crime  which,  if  committed  within  this  state, 
would  be  punishable  therein  (treason  and  misprision  of  treason 
excepted),  or  who  is  delivered  or  sent  to  him  from  any  prison 
or  place  of  confinement  in  any  place  without  this  state,  is  guilty 
of  a  misdemeanor. 

174.  Every  person  bringing  to  or  landing  within  this  state 
any  person  born  either  in  the  empire  of  China  or  Japan,  or  the 
islands  adjacent  to  the  empire  of  China,  without  first  present- 
ing to  the  commissioner  of  immigration  evidence  satisfactory 
to  such  commissioner  that  such  person  desires  voluntarily  to 
come  into  this  state  and  is  a  person  of  good  character,  and  ob- 

•tainiug  from  such  commissioner  a  permit  describing  such  per- 
son and  authorizing  the  landing,  is  punishable  by  a  fine  of  not 
less  than  one  nor  more  than  five  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  not  less  than  two  nor  more  than 
twelve  months. 

175.  Every  individual  person  of  the  classes  referred  to  in  the 
two  preceding  sections,  brought  to  or  landed  within  this  state 
contrary  to  the  provisions  of  such  sections,  renders  the  person 
bringing  or  landing  liable  to  a  separate  prosecution  and  pen- 
alty. 
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176.  Every  willful  omission  to  perform  any  duty  enjoined  by 
law  upon  any  public  officer,  or  person  holding  any  public  trust 
or  employment,  where  no  special  provision  shall  have  been 
made  for  the  punishment  of  such  delinquency,  is  punishable  as 
a  misdemeanor. 

177.  "When  an  act  or  omission  is  declared  by  a  statute  to  be 
a  public  offense,  and  no  penalty  for  the  offense  is  prescribed  in 
any  statute,  the  act  or  omission  is  punishable  as  a  misdemeanor. 
[Amendment,  approved  March  30,  1874;  in  effect  July  1,  1874. 

178.  Any  officer,  director,  manager,  member,  stockholder, 
clerk,  agent,  servant,  attorney,  employee,  assignee,  or  con- 
tractor of  any  corporation  now  existing,  or  hereafter  formed 
nnder  the  laws  of  this  state,  who  shall  employ  in  any  manner 
or  capacity,  upon  any  work  or  business  of  such  corporation,  any 
Chinese  or  Mongolian,  is  guilty  of  a  misdemeanor,  and  is  pun- 
ishable  by  a  fine  of  not  less  than  one  hundred,  nor  more  than 
one  thousand  dollars,  or  by  imprisonment  in  the  county  jail 
of  not  less  than  fifty  nor  more  than  five  hundred  days,  or  by 
both  such  fine  and  imprisonment;  provided,  that  no  director  of 
a  corporation  shall  be  deemed  guilty  under  this  section  who 
refuses  to  assent  to  such  employment,  and  has  such  dissent 
recorded  in  the  minutes  of  the  board  of  directors. 

1.  Every  person  who,  having  been  convicted  for  violating  the 
provisions  of  this  section,  commits  any  subsequent  violation 
thereof,  after  such  conviction,  is  punishable  as  follows: 

2.  Eor  each  subsequent  conviction,  such  person  shall  be  fined 
not  less  than  five  hundred,  nor  more  than  five  thousand  dollars, 
or  by  imprisonment  not  less  than  two  hundred  and  fifty  days 
nor  more  than  two  years,  or  by  both  such  fine  and  imprison- 
ment. [New  section,  approved  February  13,  1880;  in  effect  im- 
medicdely, 

1.  In  Conflict  with  Chinese  Treaty.— See  sec.  179,  n. 

179.  Any  corporation  now  existing  or  hereafter  formed  under 
the  laws  of  this  state,  that  shall  employ,  directly  or  indirectly, 
in  any  capacity,  any  Chinese  or  Mongolian,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall,  for  the  first 
offense,  be  fined  not  less  than  five  hundred  nor  more  than  five 
thousand  dollars,  and  upon  the  second  conviction  shall,  in  ad- 
dition to  said  penalty,  forfeit  its  charter  and  franchise,  and  all 
its  corporate  rights  and  privileges,  and  it  shall  be  the  duty  of 
the  attorney-general  to  take  the  necessary  steps  to  enforce  such 
forfeiture.  [New  section,  approved  February  13,  1880;  in  effect 
immediately. 
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1.  In  Conflict  with  Chinese  Treaty.— The  last  two  sections  were  en- 
acted by  the  legislature  for  the  purpose  of  giving  effect  to  section  two  of 
article  nineteen  of  the  constitution  of  California.  This  section  of  the  consti- 
tution, and  the  two  sections  mentioned,  were  held,  In  re  Tiburcio  Parrot^  5 
Pac.  O.  L.  J.,  supplement,  by  the  circuit  court  of  the  United  States,  to  be  in 
conflict  with  the  treaty  of  the  United  States  with  China  (16  Stat.  7401),  and 
therefore  void. 

CHAPTER  VIII. 
.      CONSPIRACY. 

Section  182.  Criminal  conspiracy  defined  and  punishment  fixed. 

183.  No  other  conspiracies  punishable  criminally. 

184.  Overt  act,  when  necessary. 

185.  Wearing  mask  or  disguise,  when  unlawful 

182.  If  two  or  more  persons  conspire : 

1.  To  commit  any  crime; 
■  2.  Falsely  and  maliciously  to  indict  another  for  any  crime, 
or  to  procure  another  to  be  charged  or  arrested  for  any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or  pro- 
ceeding; 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any 
means  which  are  in  themselves  criminal,  or  to  obtain  money  or 
property  by  false  pretenses;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to  pub- 
lic morals,  or  for  the  perversion  t>r  obstruction  of  justice  or  due 
administration  of  the  laws; 

They  are  punishable  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  both.  [Amendment,  approved  March  30,  1874;  in  effect 
July  1,  1874. 

1.  ladictable  Conspiracy  has  been  defined  to  be  a  confederation  by  two 
or  more  persons  to  commit  an  indictable  offense;  or  by  deceit  or  falsehood  or 
other  fraudulent  means  to  defraud  the  public  generally,  or  a  particular  indi- 
vidual, though  in  a  way  which  might  not  expose  a  single  person  to  indict- 
ment if  the  fraud  was  undertaken  by  him  alone.  2  Whart.  Crim.  L.  (8th  ed.), 
sec.  1337.  Any  definition  of  what  constitutes  conspiracy  is  necessarily  some- 
what uncertain  and  general.  At  common  law,  the  list  of  acts  which  were 
considered  conspiracies  is  quite  extensive.  Thus,  a  confederation  to 
commit  a  felony,  or  a  misdemeanor,  or  to  cheat,  or  defraud,  to  personate 
another,  to  marry  under  a  feigned  name,  to  injure  a  msm  in  his  trade  or  pro- 
fession, to  charge  a  man  as  the  reputed  father  of  a  bastard,  to  manufacture 
spurious  goods  with  intent  to  sell  them  as  genuine,  to  file  a  fraudulent  bond, 
to  extort  a  deed  by  means  of  a  peace  warrant,  to  sell  fraudulent  railroad 
tickets,  to  act  in  fraud  of  bankrupt  or  insolvency  laws,  to  violate  lottery 
laws,  to  commit  assault  or  any  breach  of  the  peace,  to  falsely  imprison,  to 
excite  sedition,  etc.,  have  each  been  held  to  constitute  an  indictable  conspir- 
acy.   But  a  conspiracy  to  commit  a  mere  civil  trespass,  as  to  kill  game, 
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is  not  indictable.     For  a  fall  discusfiion  of  the  law  on  this  subject,  see  2 
Wbart.  Crim.  L.  (8th  ed.),  sees.  1337, 1406.     See  sec.  1104. 

2.  Indictment  for  Conspiracy.— Sec.  1 101,  n.  2. 

3.  Bvidence  of  Conspiraoy.— Sec.  1104,  n.  3. 

183.  No  conspiracies,  other  than  those  enumerated  in  the 
preceding  section,  are  punishable  criminally. 

184.  No  agreement,  except  to  commit  a  felony  upon  the  per- 
son of  another,  or  to  commit  arson,  or  burglary,  amounts  to  a 
conspiracy,  unless  some  act,  beside  suc^  agreement,  be  done 
to  effect  the  object  thereof,  by  one  or  more  of  the  parties  to 
SQch  agreement. 

1.  The  Common  I«aw  Role  is  changed  by  this  section,  for  by  the  common 
law  ^e  conspiracy  was  complete  when  the  confederacy  was  made,  and  any 
act  done  in  porsnance  of  the  confederacy  is  simply  an  aggravation  of  the 
offense.  Com.  v.  JuddL,  2  Mass.  329;  Rex  v.  Edwards,  8  Moti.  320;  Jiex  v. 
The  Journeymen  Tailors,  Id,  11;  Bex  v.  Bobinson,  1  Leach  C.  C.  (4th  ed.)  37. 

185.  It  shall  be  unlawful  for  any  person  to  wear  any  mask, 
false  whiskers,  or  any  personal  disguise  (whether  complete  or 
partial)  for  the  purpose  of: 

1.  Evading  or  escaping  discovery,  recognition,  or  identifica- 
tion in  the  commission  of  any  public  offense; 

2.  Concealment,  flight,  or  escape,  when  charged  with,  ar- 
rested for,  or  convicted  of,  any  public  offense.  Any  person 
violating  any  of  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor.  [New  section,  approved  March  30, 
1874;  in  effect  July  1,  1874. 
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CHAPTER  I. 

HOMICIDE. 
Section  187.  Murder  defined. 

188.  Malic«  defined. 

189.  Degrees  of  murder. 

190.  Punishment  of  murder. 

191.  Petit  treason  abolished. 

192.  Manslaughter   defined.     Voluntary    and    involuntary    man- 

slaughter. 

193.  Punishment  bf  manslaughter. 

194.  Deceased  must  die  within  a  year  and  a  day. 

195.  Excusable  homicide. 

196.  Justifiable  homicide  by  public  officers. 

197.  Justifiable  homicide  by  other  persons. 

198.  Bare  fear  not  to  justify  killing. 

199.  Justifiable  and  excusable  homicide  not  punishable. 

187.  Murder  is  the  unlawful  killing  of  a  human  being  with 
malice  aforethought. 

1.  Murder  is  the  killing  of  any  person  under  the  king's  peace,  with  malice 
prepense  or  aforethought,  either  express  or  implied  by  law.  1  Russ.  on 
Crimes,  421.  Or  as  defined  by  Sir  Edward  Coke,  the  offense  is  committed 
"when  a  person  of  sound  mind  and  discretion  unlawfully  killeth  any  rea- 
sonable creature  in  being,  and  under  the  king's  peace,  with  malice  afore- 
thought, either  express  or  implied."  3  Inst.  47.  This  definition  is  accepted 
by  Blackstone,  4  Com.  196.  This  definition  has,  however,  been  severely 
criticised.  Livingston,  Peik  Law,  186.  Another  definition  is,  that  the  crime 
consists  in  "the  willful  killing  of  any  subject  whatsoever,  through  malice 
aforethought."  1  Hawk.  P.  C,  sec.  3.  But  "a  better  definition,"  says  a 
learned  writer  on  criminal  law,  "is  the  following:  murder  is  any  act  com- 
mitted from  what  the  law  deems  a  depraved  mind,  fully  bent  on  evil,  the 
result  of  which  act  is  the  death  of  a  human  being  within  a  year  and  a  day 
from  the  time  of  its  commission."  2  Bish.  Crim.  L.,  sec.  652.  The  term 
"  murder"  has  not  two  meanings,  nor  can  it  be  construed  in  two  different 
ways.  It  means  simply,  as  it  has  always  meant  in  this  state,  the  unlawful 
killing  of  a  human  being  with  malice  aforethought,  either  express  or  im- 
plied. People  v.  Haun,  44  CaL  96.  It  is  murder  to  kill  a  person,  though  he 
be  already  mortally  wounded  by  another.  People  v.  Ah  Fat,  48  CaL  61.  If 
the  wound  be  inflicted  with  felonious  intent  and  death  ensue  from  the  effects 
of  the  wound  at  any  time  within  a  year  and  a  day,  it  is  murder.  PeopU  v. 
StevejUon,  9  Cal.  273.  See  sec.  194.  A  child  in*  its  mother's  womb  is  not  a 
"  human  being"  within  the  meaning  of  that  term  as  used  to  define  murder. 
The  rule  is  that  the  child  must  be  bom,  and  that  every  part  of  it  must  have 
come  from  the  mother  before  the  killing,  otherwise  it  will  not  be  murder. 
Bex  V.  Brain,  6  Car.  &  P.  349;  Bex  v.  CrutchUy,  7  Id.  814;  Bex  v. 
PouUon,  5  Id.  329. 

2.  Murder  and  Manslaughter.— Whether  a  homicide  amounts  to  mur- 
der, or  to  manslaughter  merely,  does  not  depend  upon  the  presence  or  absence 
of  the  intent  to  kilL    In  either  case  there  may  be  a  present  intention  to  kill 
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at  the  moment  of  the  commisaion  of  the  act.    People  v.  Freel,  48  Cal.  436;  see 
sec  192,  n.  1. 

3.  Malice. — In, its  legal  sense  malice  does  not  mean  mere  hatred  and  ill- 
will,  but  denotes  an  mtent  to  do  an  unlawful  act,  without  legal  justification 
or  excuse.  But  evidence  of  previous  hatred  and  ill-will  is  always  admissible 
as  tending  to  prove  active  or  legal  malice  at  the  time  of  the  homicide.  Peo- 
ple V.  Taylor^  36  Cal.  255.  It  means  a  wrongful  act,  done  intentionally,  with- 
out just  cause  or  excuse.  Maijnard  v.  F,  F,  Ins,  Co.,  34  Id.  48;  see  sec.  7, 
Bubd.  4.  The  rule  is  well  settled,  that  where  an  unlawful  killing  is  proved, 
malice  will  be  presumed,  and  the  burden  of  proof  will  be  thrown  on  the  de- 
fendant to  show  the  absence  or  want  gf  malice.  Reg.  v.  Malotiey,  9  Cox  C.  C. 
6;  Com,  v.  Webster,  5  Cush.  295;  see  sec.  1105,  n. 

'188.  Such  malice  may  be  express  or  implied.  It  is  express 
yfhen  there  is  manifested  a  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  fellow-creature.  It  is  implied,  when  no 
considerable  provocation  appears,  or  when  the  circumstances 
attending  the  killing  show  an  abandoned  and  malignant  heart. 

1.  Malice  Aforethought.— Sec.  187,  n.  3.  The  killing  must  be  committed 
with  malice  aforeihouglU  to  constitute  the  crime  of  murder.  This  is  the  grand 
criterion  which  distinguishes  murder  from  other  killing;  and  this  malice  pre- 
pense is  not  so  properly  spite  or  malevolence  to  the  deceased  in  particular,  as 
wiy  evil  design  in  general:  the  dictate  of  a  wicked,  depraved,  and  malignant 
heart;  and  it  may  be  either  express  or  implied  in  law.  Express  malice  is, 
when  one,  with  a  sedate,  deliberate  mind  and  formed  design,  doth  kill  an- 
other; which  formed  design  is  evidenced  by  external  circumstances  discov- 
ering that  inward  intention;  as  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes  to  do  him  some  lx>dily  harm.  4  Bl.  Com. 
198.  No  better  definition  of  implied  malice  can  be  found  than  that  given  in 
the  section.  People  v.  Williams^  43  Cal.  349.  A  very  able  authoi^ty  denies 
that  there  is  any  distinction  between  *' malice  express"  and  "malice  implied." 
Our  only  way  of  proving  malice  is  by  inferring  it  from  circumstances.  Even 
should  a  party  when  examined  on  the  stand  say,  *'  I  did  the  act  maliciously," 
the  question  would  still  remain,  how  far  the  statement  is  to  be  believed. 
The  mode  of  proof  is  not  demonstration,  but  inference.  1  Whart  Crim.  L. 
(8th  ed.),  sec.  113;  Whart  Crim.  Ev.,  sees.  7,  735,  739. 

189.  All  murder  which  is  perpetrated  by  means  of  poison,  or 
lying  in  wait,  torture,  or  by  any  other  kind  of  willful,  deliber- 
ate, and  premeditated  killing,  or  which  is  committed  in  the  per- 
petration or  attempt  to  perpetrate  arson,  rape,  robbery,  bur- 
glary, or  mayhem,  is  murder  of  the  first  degree;  and  all  other 
kinds  of  murders  are  of  the  second  degree.  [Amendment,  ap- 
proved March  30,  1874;  in  effect,  July  1,  1874. 

1.  Statutory  Division  of  Murder  into  Degrees.— The  common  law 
recognizes  no  distinction  between  different  kinds  of  murder.  In  most  of  the 
United  States,  however,  the  offense  has  by  statute  been  divided  into  degrees, 
only  one  of  which,  if  either,  is  punished  capitally.  Whart.  on  Horn.,  sees. 
170,  171.     Where  the  distinction  is  thus  made,  the  statute  usually  divides 
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the  crime  into  two  degrees;  in  Florida,  Minnesota,  and  Wisconsin,  however, 
murder  is  divided  into  thvee  degrees.  In  Colorado,  Dakota,  Georgia,  lUinoia, 
Kentucky,  Louisiana,  Mississippi,  North  Carolina,  Rhode  Island,  and  South 
Carolina,  there  is  no  division  of  murder  into  degrees,  but  in  some  of  these 
states  the  same  object  is  accomplished,  by  giving  the  jury  power  to  fix  the 
penalty  at  death  or  imprisonment,  in  their  discretion. 

The  object  intended  to  be  accomplished  by  the  statute  is  plain.  The  su- 
preme court  of  California  has  said:  **In  dividing  murder  into  two  degrees, 
the  legislature  intended  to  assign  to  the  first,  as  deserving  of  greater  punish- 
ment, all  murders  of  a  cruel  and  aggravated  character;  and  to  the  second,  all 
other  kinds  of  murder,  which  are  murder  at  common  law,  and  to  establish  a 
test  by  which  the  degree  of  every  case  of  murder  may  be  readily  ascertained. 
That  test  may  be  thus  stated:  Is  the  killing  willful  (that  is  to  say,  inten- 
tional), deliberate,  and  premeditated  ?  If  it  is,  the  case  falls  within  the  first, 
and  if  not,  within  the  second  degree.  There  are  certain  kinds  of  murder 
which  carry  with  them  conclusive  evidence  of  premeditation.  These  the 
legislature  has  enumerated  in  the  statute,  and  has  taken  upon  itself  the  re- 
sponsibility of  saying  that  they  shall  be  deemed  and  held  to  be  murder  of  the 
first  decree.  These  cases  are  of  two  classes.  First,  where  the  killing  is  per- 
petrated by  means  of  poison,  etc.  Here  t*he  means  used  is  held  to  be  conclu- 
sive evidence  of  premeditation.  The  second  is,  where  the  killing  is  done  in 
the  perpetration,  or  the  attempt  to  perpetrate,  some  one  of  the  felonies  enu- 
merated in  the  statute.  Here  the  occasion  is  made  conclusive  evidence  of 
premeditation.  Where  the  case  comes  within  either  of  these  classes,  the  test 
question — *  Is  the  killing  willful,  deliberate,  and  premeditated  ?' — is  answered 
by  the  statute  itself,  and  the  jury  have  no  option  but  to  find  the  prisoner 
guilty  in  the  first  degree.  Hence,  so  far  as  these  two  classes  are  concerned, 
all  difficulty  as  to  the  question  of  degree  is  removed  by  the  statute.  But  there 
is  another  and  much  larger  class  of  cases  included  in  the  definition  of  murder 
in  the  first  degree,  which  are  of  equal  cruelty  and  aggravation  with  those  enu- 
merated, and  which,  owing  to  the  different  and  countless  forms  which  mur- 
der assumes,  it  is  impossible  to  describe  in  the  statute.  In  this  class  the  legis- 
lature leaves  the  jury  to  determine,  from  all  the  evidence  before  them,  the 
degree  of  crime,  but  prescribes,  for  the  government  of  their  deliberations,  the 
same  test  which  has  been  used  by  itself  in  determining  the  degree  of  the  other 
two  classes,  to  wit:  the  deliberate  and  preconceived  intent  to  kill.  Thus  the 
three  classes  of  cases  which  constitute  murder  of  the  first  degree  are  made  to 
stand  upon  the  same  principle.  It  is  only  in  the  latter  class  of  cases  that  any 
difficulty  is  experienced  in  drawing  the  distinction  between  murder  of  the  first 
and  murder  of  the  second  degree,  and  this  difficulty  is  more  apparent  than 
real.  The  unlawful  killing  must  be  accompanied  with  a  deliberate  and  clear 
intent  to  take  life,  in  order  to  constitute  murder  of  the  first  degree.  The  in- 
tent to  kill  must  be  the  result  of  deliberate  premeditation;  it  must  be  formed 
upon  a  pre-existing  reflection,  and  not  upon  a  sudden  heat  of  passion  sufficient 
to  preclude  the  idea  of  deliberation.  There  need  be  no  appreciable  space  of 
time  between  the  intention  to  kill  and  the  act  of  kilb'ng;  they  may  be  as  in- 
stantaneous as  successive  thoughts  of  the  mind.  It  is  only  necessary  that  the 
act  of  killing  be  preceded  by  a  concurrence  of  will,  deliberation,  and  pre- 
meditation on  the  part  of  the  slayer;  and  if  such  is  the  case,  the  killing  ia 
murder  of  the  first  degree,  no  matter  how  rapidly  these  acts  of  the  mind  may 
succeed  each  other,  or  how  quickly  they  may  be  followed  by  the  act  of  kill- 
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ing."    PeopU  t.  Sanchez^  24  CaL  17.     The  distinction  between  murder  in  the 
first  and  morder  in  the  second  degree  is  also  pointed  oat  in  People  v.  BecUoba^  , 
17  Id.  389;  Prople  v.  Foren,  25  Id.  361;  People  v.  Barr^,  31  Id.  357;  People 
T.  Nichol,  34  Id.  211;  PeopU  v.  Long,  39  Id.  694;  PeopU  v.  i)oyfW,  48  Id.  85; 
PeopU  T.  WeUh,  49  Id.  174;  Pfopfe  v.  CoUa,  49  Id.  166. 

2.  Deliberation  and  Premeditation.  ~In  the  authorities  above  not«d, 
it  is  held  that  an  intent  to  kill  is  not  alone  sufficient  to  make  an  unlawful 
lumucide  murder  in  the  first  degree.  There  must  also  be  deliberation  and 
premeditation.  The  words  "willful,  deliberate,  and  premeditate<l,"  clearly 
mean  more  than  intentionaL  But  there  need  be  no  appreciable  space  of  time 
between  the  formation  of  the  intention  to  kill  and  the  act  of  killing — they 
may  be  as  instantaneous  as  successive  thoughts  of  the  mind.  If  the  act  of 
killing  be  preceded  by  a  concurrence  of  will,  deliberation,  and  premeditation 
on  the  part  of  the  slayer,  it  is  murder  in  the  first  degree,  no  matter  how 
rapidly  these  acts  of  the  mind  may  succeed  each  other,  or  how  quickly  they 
may  be  followed  by  the  act  of  killing.  PeopU  v.  NicJiol,  34  CaL  211;  PeopU 
V.  Long,  39  Id.  694;  PeopU  v.  WUliamB,  43  Id.  344;  People  v.  Cotta,  49  Id. 
166;  Stale  v.  Ak  Mook,  12  Nev.  369;  McAdams  v.  State,  25  Ark.  4a5.  The 
statute,  in  specifying  certain  kinds  of  homicide  as  constituting  murder  in  the 
first  degree,  as  where  it  is  perpetrated  by  poison,  lying  in  wait,  etc.,  and  then 
adds  "or  any  other  willful,  deUberate,  and  premeditated  killing,"  does  not  im- 
port that  the  instances  enumerated  shall  furnish  the  standard  of  deliberation 
and  premeditation,  and  that  no  murder  is  of  the  first  degree  unless  perpe- 
trated with  equal  forethought  and  calculation.  Burgess  v.  Com.,  2  Va.  Ca.  483; 
Com,  v.  Jones,  1  Leigh,  610;  While/ord  v.  Com.,  6  Rand.  721;  18  Am.  Dec. 
771.  Deliberation  and  premeditation  are  not  presumed  from  the  mere  fact 
of  unlawful  homicide,  but  they  may  be  inferred  from  the  circumstances  sur- 
rounding the  killing.  The  question  of  the  premeditation  and  deliberation  of 
the  defendant  is  one  which  it  is  peculiarly  the  province  of  the  jury  to  deter- 
mine. PeopU  V.  VnUncia,  43  CaL  552.  Evidence  of  threats,  of  prep&ration 
of  weapons,  search  for  the  victim,  nature  of  the  instrument  used,  the  manner 
of  using  it,  etc.,  is  competent  to  prove  the  premeditation.  See  Respuhlicn  v. 
B<ib,  4  DaU.  145;  Com,  v.  Williams,  2  Aahm.  69;  Bivens  v.  State,  6  Eng.  455; 
Fields  V.  State,  52  Ala.  348. 

3.  The  Indictment  should  not  state  the  degree  of  murder  with  which  the 
defendant  is  charged.  It  is  not  the  province  of  the  grand  jury  to  determine 
the  degree;  that  duty  is,  by  statute,  expressly  cast  upon  the  trial  jury.  But 
if  the  indictment  does  state  the  degree,  it  does  not  vitiate  it — the  statement 
of  the  degree  will  be  treated  as  surplusage.  PeopU  v.  King,  27  Cal.  507; 
PeopU  V.  Nirhol,  34  Id.  211.  The  trial  jury  in  their  verdict  should  expressly 
state  the  degree  of  murder  of  which  they  find  the  defendant  guilty.  PeopU 
V.  Campbell,  40  Id.  129.     See  sec.  959. 

4.  DmnkennoM. — Where  the  homicide  is  not  committed  by  means  of 
p(»som  Ijiag  in  wait,  or  torture,  or  in  the  perpetration  or  attempt  to  perpe- 
trate arson,  rape,  robbery,  burglary,  or  mayhem,  the  degree  of  the  offense 
depends  entirely  upon  the  question  whether  the  killing  was  willful,  deliber- 
ate, and  premeditated;  and  upon  that  question  it  is  proper  for  the  jury  to 
consider  evidence  of  intoxication,  not  upon  the  ground  that  drunkenness  ren- 
ders a  criminal  act  less  criminal,  or  can  be  received  in  extenuation  or  excuse, 
bat  upon  the  ground  that  the  condition  of  the  defendant's  mind  at  the  time 
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the  act  was  committed  may  be  inquired  after,  in  order  to  justly  determine 
the  question  whether  at  the  time  his  mind  was  capable  of  that  deliberatjjion 
and  premeditation,  which,  according  as  they  are  present  or  absent,  determine 
the  degree  of  the  crime.  As  between  murder  in  the  second  degree  and  man- 
slaughter, however,  the  drunkenness  of  the  defendant  can  form  no  legitimate 
matter  of  inquiry.  People  v.  Nkhol.,  34  Cal.  211;  People  v.  Williams^  43  Id. 
344;  see  sec.  22,  n. 

5.  The  Corpus  Delicti  in  all  cases  of  homicide  must  be  proved  as  an  es- 
sential condition  to  conviction.  In  other  words,  it  is  necessary  to  establish : 
1.  That  the  deceased  died  from  the  effect  of  a  wound;  2.  That  this  wound  was 
unlawfully  inflicted.  "I  would  never,"  says  Lord  Hale,  "convict  any  per- 
son of  murder  or  manslaughter,  unless  the  fact  were  proved  to  be  done,  or  at 
least  the  body  found  dead."  2  Hale  P.  C.  290.  The  death  should  be  dis- 
tinctly  proved,  either  by  direct  evidence  of  the  fact,  as  by  inspection  of  the 
body,  or  by  circumstantial  evidence  strong  enough  to  leave  no  ground  for 
reasonable  doubt.  **  The  sudden  disappearance  of  a  man  of  known  and  estab- 
lished habits,  without  apparent  cause,  and  the  failure  to  find  him,  or  any 
trace  of  him,  after  diligent  search,  although  they  may  lead  to  a  strong  sus- 
picion that  he  has  come  to  an  untimely  end,  yet  are  not  alone  sufficient  proof 
of  his  death,  because  the  fact  may  be  accounted  for  on  the  hypothesis  (how- 
ever improbable),  that  he  may  have  absconded  and  eluded  all  inquiry,  or  be 
kidnaped  and  concealed,  and  be  still  alive.  But  if  his  dead  body  be  found, 
it  is  a  fact  in  its  nature  conclusive.  It  has  sometimes  been  said  by  judges,  that 
a  jury  ought  never  to  convict  in  a  case  of  homicide,  unless  the  dead  body  be 
found  and  identified.  This,  as  a  general  proposition,  is  undoubtedly  true 
and  correct;  and  disastrous  and  lamentable  consequences  have  resulted  from 
disregarding  the  rule.  But  like  other  rules,  it  is  to  be  taken  with  some  quali- 
fication. It  may  sometimes  happen  that  the  dead  body  can  not  be  produced, 
although  the  proof  of  the  death  is  clear  and  satisfactory.  As  in  a  case  of 
murder  at  sea,  where  the  body  is  thrown  overboard  in  a  dark  and  stormy 
night,  at  a  great  distance  from  land  or  any  vessel;  although  the  body  can  not 
be  found,  nobody  can  doubt  that  the  author  of  that  crime  is  chargeable  with 
murder.  But  if  the  body  can  be  found  and  identified,  it  goes  conclusively 
to  one  of  the  facts  necessary  to  be  proved — the  death  of  the  person  alleged  to 
have  been  killed."  Per  Shaw,  C.  J.,  Bums*  Webuler  cctae,  479;  seeWhart.  on 
Hom.,  sees.  628-641.  In  a  late  case,  where  the  evidence  tended  to  show  that 
the  defendants  went  to  the  house  of  the  deceased,  for  the  purpose  of  killing 
him,  and  appropriating  his  sheep  to  their  own  use;  that  in  pursuance  of  that 
object,  one  of  them  shot  him  at  least  twice,  once  in  the  head  and  once  in  the 
back,  either  of  the  shots  being  likely  to  produce  death;  that  the  person  thus 
shot  was  never  again  seen  or  heard  of;  that  that  night — a  dark  one — defend- 
ants built  a  large  fire,  and  that  subsequently  remnants  of  a  few  bones  were 
found  in  the  ashes;  that  one  of  the  defendants  stated  that  they  had  burned 
the  body;  that  the  sheep  were  taken  possession  of  by  the  defendants,  the 
wool  sold,  and  the  proceeds  applied  to  their  own  use — it  was  held  that  this 
was  evidence  sufficient  to  establish  the  corpus  delicti^  viz.,  the  fact  of  death, 
and  that  it  occurred  by  criminal  agency.  People  v.  AlviaOy  55  Cal.  230. 
See  also  People  v.  Dick,  37  CaL  277. 

190.  Every  person  guilty  of  murder  in  the  first  degree  shall 
suffer  death  or  confinement  in  the  state  prison  for  life,  at  the 
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discretion  of  the  jurj  trying  the  same;  or  upon  a  plea  of  guilt j 
Uie  court  shall  determine  the  same;  and  every  person  guilty  of 
murder  in  the  second  degree  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  ten  years.  [Amendment,  approved 
March  28,  1874;  in  effect  from  passage, 

1.  Discretion  of  the  Jary.~If  the  jury  agree  that  the  defendant  is 
guilty  of  murder  in  the  first  degree,  but  can  not  agree  that  the  punishment 
shall  be  imprisonment  for  life,  or  if  they  do  not  declare  that  the  punishment 
shall  be  such  imprisonment,  it  is  the  duty  of  the  court  to  pronounce  judg- 
ment of  death.  The  jury  need  not  declare  that  death  shall  be  inflicted;  if 
the  verdict  ia  silent  in  respect  to  the  penalty,  the  court  must  pronounce  the 
death  sentence.    PeopU  v.  Welch,  49  Cal.  174. 

2.  Death  Penalty,  how. Bzeouted.— Whenever,  in  a  proper  case,  the 
judgment  of  the  court  directs  the  death  of  the  defendant,  the  punishment  in 
this  state  is  inflicted  ''by  hanging  the  defendant  by  the  neck  until  he  is 
desd.''    See  sees.  1228,  1229. 

191.  The  rules  of  the  common  law  distinguishing  the  killing 
of  a  master  by  his  servant,  and  of  a  husband  by  his  wife,  as 
petit  treason,  are  abolished,  and  these  offenses  are  homicides, 
punishable  in  the  manner  prescribed  by  this  chapter. 

1.  Petit  TreaBOQ  might  happen  in  three  ways:  By  a  servant  killing  his 
master,  a  wife  her  husband,  or  an  ecclesiastical  person  his  superior.  4  Bl. 
Com.  203. 

182.  Manslaughter  is  the  unlawful  killing  of  a  human  being, 
without  malice.     It  is  of  two  kinds: 

1.  Voluntary — upon  a  sudden  quarrel  or  heat  of  passion; 

2.  Involuntary — in  the  commission  of  an  unlawful  act,  not 
amounting  to  felony;  or  in  the  commission  of  a  lawful  act  which 
might  produce  death,  in  an  unlawful  manner,  or  without  due 
caution  and  circumspection. 

1.  Murder  and  Manslaughter— Distinction  between.— The  presence 
or  absence  of  malice  is  the  distinguishing  feature  between  murder  and  man- 
slaughter. If  malice  enter  into  the  unlawful  act  by  which  the  death  is 
caused,  it  ia  murder,  but  if  malice  be  wanting,  it  is  but  manslaughter.  1 
Whart  Crim.  L.  (8th  ed.),  sec.  304;  1  Russ.  on  Crimes,  667,  783.  For  defi- 
oition  and  illustrations  of  what  constitutes  legal  malice,  see  notes  to  sees. 
187  and  188.  Manslaughter  is  a  homicide  not  excusable,  not  justiflable,  but 
yet  not  intentional;  a  homicide  which  results  from  wrong  conduct,  but  not 
from  the  cool  intent  to  kill;  from  misbehsvior;  from  misconduct  which  re- 
sults differently  from  what  the  party  had  reason  to  expect  from  the  act  which 
was  done.  Murder  is  a  homicide  which  has  been  caused  intentionally — in- 
tentionally, either  from  the  express  purpose  to  commit  the  murder,  or  from  a 
wrongful  act  of  violence,  with  such  means  and  in  such  a  manner  as  might 
reuonably  be  supposed  would  cause  death.  There  must  1>e  in  murder  what 
ii  called  '^malice;"  namely,  either  a  purpose  to  kill,  or  else  a  purpose  to  do 
an  act  of  violence  whicb  might  reasonably  be  supposed  would  cause  death, 
and  which  does  cause  doath.     Com,  v.  Siurtevant,  Whart.  on  Hom.  742. 
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2.  Voluntary  Manslaughter. — If,  upon  a  sudden  quarrel,  two  persona 
fight,  and  one  of  them  kills  the  other,  this  is  manslaughter;  and  so  it  is  if 
they,  upon  such  an  occasion,  go  out  and  fight  iu  a  field,  for  this  is  one  con- 
tinued act  of  passion,  and  the  law  pays  that  regard  to  human  frailty  as  not 
to  put  a  hasty  and  a  deliberate  act  upon  the  same  footing  with  regard  to 
guilt.  So,  also,  if  a  man  be  greatly  provoked,  as  by  pulling  his  nose  or  other 
great  indignity,  and  immediately  kills  his  agressor,  though  this  action  is  not 
excusable  se  drfendendo^  since  there  is  no  absolute  necessity  for  doing  it  to 
preserve  himself,  yet  neither  is  it  murder,  for  there  is  no  previous  malice,  but 
it  is  manslaughter.  *  *  *  So  if  a  man  takes  another  in  the  act  of  adul- 
tery  with  his  wife,  and  kills  him  directly  upon  the  spot,  *  *  *  it  is  man- 
slaughter.'" 4  Bl.  Com.  191.  Voluntary  manslaughter  differs  from  homicide 
in  self-defense  in  this,  that  in  the  one  case  there  is  an  apparent  necessity  for 
self-preservation  to  kill  the  aggressor,  while  \i\  the  other  there  is  no  saoh 
neco^ty  at  all,  it  being  only  a  sudden  act  of  revenge.  Id.  It  is  held  that 
no  words  of  reproach,  however  grievous,  are  sufficient  provocation  to  reduce 
the  offense  of  intentional  homicide  from  murder  to  manslaughter.  People  v. 
Turhy,  50  Cal.  469;  Ptopk  v.  Butler,  8  Id.  435;  Com.  v.  Web»ter,  6  Gush. 
295;  East  P.  C,  sec.  20.  In  cases  of  mutual  combat,  to  reduce  the  offense 
to  manslaughter  it  must  appear  that  the  contest  was  waged  on  equal  terms, 
and  no  undue  advantage  sought  or  taken  by  the  defendant;  for  if  such  was 
the  case,  malice  may  be  inferred,  and  the  killing  will  be  murder.  People  v 
Sanchez,  24  Cal.  17.     But  see  People  v.  Barry,  31  Id.  357. 

3«  Involuntary  Manslaughter  is  where  death  results  unintentionally,  so 
far  as  the  defendant  is  concerned,  from  an  unlawful  act  on  his  part  not 
amounting  to  felony,  or  from  a  lawful  act  negligently  performed.  Hence  it 
is  manslaughter  where  the  death  of  another  occurs  through  the  defendant's 
negligent  use  of  dangerous  agencies;  so,  also,  where  death  incidentally  but 
unintentionally  results  in  the  execution  of  a  trespass.  Whart  on  Horn.,  sec. 
6.  Almost  all  the  cases  of  involuntary  manslaughter  will  be  found  to  fall . 
under  one  of  two  classes:  1.  Where  the  killing  takes  place  in  the  prosecution 
of  some  criminal,  unlawful,  or  wanton  act,  not  a  felony.  2.  Where  the  kill- 
ing takes  place  in  consequence  of  some  lawful  act  being  criminally  or 'improp- 
erly performed,  or  of  some  act  performed  without  lawful  authority. 

193.  Manslaughter  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  ten  years. 

194.  To  make  the  killing  either  murder  or  manslaughter,  it 
is  requisite  that  the  party  die  within  a  year  and  a  day  after  the 
stroke  received  or  the  cause  of  death  administered;  in  the  com- 
putation of  which  the  whole  of  the  day  on  which  the  act  was 
done  shall  be  reckoned  the  first.  * 

1.  The  Common  Iiaw  is  re-enacted  in  the  above  section.  4  Bl.  Com. 
197;  1  Hawk.  P.  C.  78;  2  Bish.  Crim.  L.,  sec.  665.     See  sec  189,  n.  5. 

195.  Homicide  is  excusable  in  the  following  cases: 

1.  When  committed  by  accident  and  misfortune,  in  lawfully 
correcting  a  child  or  servant,  or  in  doing  any  other  lawful  act 
by  lawful  means,  with  usual  and  ordinary  caution,  and  without 
any  unlawful  intent. 
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2.  When  committed  by  accident  and  misfortune,  in  the  heat 
of  passion,  upon  any  sudden  and  sufficient  provocation,  or  upon 
a  sudden  combat,  when  no  undue  advantage  is  taken,  nor  any 
dangerous  weapon  used,  and  v^hen  the  killing  is  not  done  in  a 
cruel  or  unusual  manner. 

1.  Excuaable  Homicide. — The  classification  given  by  the  above  and  the 
two  next  succeeding  sections  is  to  some  extent  different  from  that  given  by 
most  writers  on  criminal  law.  Thus,  Wharton  divides  excusable  homicide 
into  two  kinds:  1.  Where  a  man  doing  a  lawful  act,  without  any  intention  of 
hart,  by  accident  kills  another;  as,  for  instance,  where  a  man  is  hunting  in  a 
park,  and  unintentionally  kills  a  person  concealed.  2.  Self-defense,  which 
exists  where  one  is  suddenly  assaulted,  and  in  defense  of  his  person,  where 
immediate  and  great  bodily  harm  would  be  the  apparent  consequence  of  wait- 
ing for  the  assistance  of  the  law,  and  there  is  no  probable  means  of  escape, 
kills  the  assailant.  Wliart.  on  Horn.,  sec.  8;  Whart.  Grim.  L.  (8th  ed.),  sec. 
306;  see  ^so  4  Bl.  Com.  182;  1  Russ.  on  Crimes,  883. 

196.  Homicide  is  justifiable  when  committed  by  public  officers 
and  those  acting  by  their  command  in  their  aid  and  assistance, 
either — 

1.  In  obedience  to  any  judgment  of  a  competent  court;  or, 

2.  When  necessarily  committed  in  overcoming  actual  resist- 
ance to  the  execution  of  some  legal  process,  or  in  the  discharge 
of  any  other  legal  duty;  or, 

3.  When  necessarily  committed  in  retaking  felons  who  have 
been  rescued  or  have  escaped,  or  when  necessarily  committed 
in  arresting  persons  charged  with  felony,  and  who  are  fleeing 

.  from  justice  or  resisting  such  arrest. 

1.  Zizecution  of  Judgment. — A  homicide  committed  by  a  sheriff  in  exe- 
cution of  a  death  warrant  is,  of  course,  justifiable.  1  Russ.  on  Crimes,  893. 
The  judgment  and  sentence  must  be  strictly  followed,  however,  since  if  death 
is  inflicted  otherwise  than  as  directed,  the  officer  will  be  guilty  of  felony.  1 
Whart  Crim.  L.  (8th  ed.),  sec.  401.  It  is  said  that  if  an  officer  beheads  one 
who  is  adjudged  to  be  hanged,  or  vice  versat  it  is  murder.  4  Bl.  Com.  179. 
And  if  one  not  authorized  execute  the  judgment,  it  is  said  to  be  murder.  Id. 
2  Biah.  Crim,  L.,  sees.  540,  584.  The  judgment  thus  executed  by  an  officer 
most,  of  course,  be  that  of  a  competent  court,  having  jurisdiction  of  the  of- 
fense, and  of  the  defendant;  otherwise  the  action  of  the  officer  would  not  be 
justifiable. 

2.  XLsectition  of  Legal  Process.— In  all  cases,  whether  civil  or  criminal, 
where  persons  having  authority  to  arrest  or  imprison,  and,  using  the  proper 
means  for  that  purpose,  are  resisted  in  so  doing,  they  may  repel  force  with 
force,  and  need  not  give  back;  and  if  the  party  making  resistance  is  unavoid- 
ably killed  in  the  struggle,  this  homicide  is  justifiable.  1  Russ.  on  Crimes, 
sees.  665,  667;  Clements  v.  State,  60  Ala.  117;  Whart.  on  Horn.,  sec.  211. 
Bat  if  the  officer  should  kill  where  no  resistance  is  offered,  or  after  the  re- 
■istance  is  over  and  the  necessity  has  ceased,  the  killing  is  not  justifiable. 
1  Whart  Crim.  L.  (8th  ed.),  sees.  402,  404;  Clements  v.  Statfy  50  AU.  117. 
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And  the  necessity  mnst  be  reasonable;  it  is  not  every  slight  resistance  to  his 
authority  that  will  justify  an  officer  in  committing  a  homicide.  1  East  P.  C. 
297;  Whart.  on  Horn.,  sec.  211;  4  Bl.  Com.  180.  Where  a  felony  has  been 
committed  and  the  guilty  party  flees  from  justice,  the  officer  may  kill  him  in 
pursuit  if  he  can  not  otherwise  overtake  him.  1  Whart.  Crim.  L.  (8th  ed.), 
sec.  405.  But  this  is  not  so  as  regards  a  person  fleeing  from  a  ci\dl  arrest, 
nor  if  charged  with  misdemeanor  merely.  Whart.  on  Hom.,  sees.  212,  213. 
The  same  rule  applies  to  the  prevention  of  escapes.  1  Whart.  Crim.  L.,  sec. 
406.  If  officers  of  the  law,  when  engaged  in  the  preservation  of  the  peace, 
And  it  necessary  to  take  life,  such  killing  is  justifiable.  1  Whart.  Crim.  L. 
(8th  ed.),  sec.  407;  4  Bl.  Com.  179.  Indeed,  private  citizens,  who  in  the 
preservation  of  the  peace  necessarily  take  life,  are  held  justified.  /?&»p.  v. 
Montgomery^  1  Yeates,  419;  2  Whart.  Crim.  L.  (8th  ed.),  sec.  1555.  In  all 
cases  an  officer  should  proceed  with  due  caution;  it  is  not  every  slight  inter- 
ruption that  will  justify  him  in  resorting  to  extreme  measures.  Whart.  on 
Hom.  sec.  216.  An  officer  who  makes  an  arrest  out  of  his  proper  district,  or 
without  any  warrant  or  authority,  and  purposely  kills  the  party  for  not  sub- 
mitting to  such  illegal  arrest,  will,  generally  speaking,  be  guilty  to  the  same 
extent  as  would  a  private  citizen  acting  in  like  manner.     1  Elast  P.  C.  312. 

197.  Homicide  is  also  justifiable  when  committed  by  any  per- 
son in  either  of  the  following  cases: 

1.  When  resisting  any  attempt  to  murder  any  person,  or  to 
commit  a  felony,  or  to  do  some  great  bodily  injury  upon  any 
person;  or, 

2.  When  committed  in  defense  of  habitation,  property,  or 
person,  against  one  who  manifestly  intends  or  endeavors,  by 
violence  or  surprise,  to  commit  a  felouy,  or  against  one  who 
manifestly  intends  and  endeavors,  in  a  violent,  riotous,  or 
tumultuous  manner,  to  enter  the  habitation  of  another  for  the 
purpose  of  oflfering  violence  to  any  person  therein;  or, 

3.  When  committed  in  the  lawful  defense  of  such  person,  or 
of  a  wife  or  husband,  parent,  child,  master,  mistress,  or  servant 
of  such  person,  when  there  is  reasonable  ground  to  apprehend 
a  design  to  commit  a  felony  or  to  do  some  great  bodily  injury, 
and  imminent  danger  of  such  design  being  accomplished;  but 
such  person,  or  the  person  in  whose  behalf  the  defense  was 
made,  if  he  was  the  assailant,  or  engaged  in  mortal  combat, 
must  really  and  in  good  faith  have  endeavored  to  decline  any 
further  struggle  before  the  homicide  was  committed;  or, 

4.  When  necessarily  committed  in  attempting,  by  lawful 
ways  and  means,  to  apprehend  any  person  for  any  felony  com- 
mitted, or  in  lawfully  suppressing  any  riot,  or  in  lawfully  keep- 
ing and  preserving  the  peace. 

1.  Prevention  of  Felony.— The  law  authorizes  the  killing  of  one  who  is 
in  the  act  of  committing  a  forcible  felony,  and  even  one  who  appears  to  be  iu 
the  act  of  doing  so,  for  the  purpose  of  prevention^  not  by  way  of  punishment. 
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State  V.  Roane,  2  Bev.  68;  1  Whart.  Crim.  L.  (8th  ed.),  sec.  484.  But  the 
killing  is  not  excusable  if  the  crime  resisted  could  apparently  have  been  pre- 
vented by  less  violent  meaos.  1  Whart.  Crim.  L.  (8th  ed.),  sec.  498;  Rex  v. 
ScuUy,  1  Car.  A  P.  319;  see  also  4  Bl.  Com.  179,  180;  1  Russ.  on  Crimes,  897. 

2.  Self-Defense— Defense  of  Habitation,  Property,  etc.  —When  a  man 
is  assaulted  in  the  course  of  a  sudden  brawl  or  quarrel,  he  may,  in  some 
cases,  protect  himself  by  killing  the  person  who  assaults  him,  and  excuse 
himself  on  the  ground  of  self-defense.  But  in  order  to  entitle  himself  to 
this  plea,  he  must  make  it  appear,  first,  that  before  a  mortal  stroke  was 
given  he  had  declined  any  further  combat;  secondly,  that  he  then  killed  his 
adversary  through  mere  necessity,  in  order  to  avoid  immediate  death.  1 
East  P.  C.  280.  The  law  requires  that  the  party  assaulted  must  flee  as  far 
as  he  can,  either  by  reason  of  some  wall  or  other  impediment,  or  as  far  as 
the  fierceness  of  the  assault  will  permit  him,  before  he  will  be  justified  in 
self-defense  in  killing  his  assailant.  1  Russ.  on  Crimes,  889.  To  make  it 
aelf -defense,  it  must  appear  that  the  slayer  had  no  other  possible  (or,  at  least, 
probable)  means  of  escape.  4  Bl.  Com.  184;  People  v.  Sullivan,  3  Seld.  396; 
People  V.  Walsh,  43  Cal.  447.  In  deciding  what  force  it  is  necessary  to  em- 
ploy in  resisting  an  assault,  a  man  must  act  upon  the  circumstances  as  they 
appear  to  him  at  the  time,  and  he  is  not  to  be  held  criminal  because  a  calm 
survey  of  the  facts  afterwards  shows  that  the  use  of  such  extreme  means 
might,  by  a  possibility,  have  been  avoided.  Hinton  v.  State,  24  Tex.  454; 
SchnUr  v.  People,  23  111.  17;  PaUen  v.  People,  18  Mich.  314;  but  see  People  v. 
Williams,  32  CaL  280.  The  right  of  self-defense  is  not  confined  to  those 
cases  where  the  attack  is  unexpected.  When  the  attack  is  actually  made, 
one  has  a  right  to  repel  it,  no  matter  for  how  long  a  time  he  may  have  an- 
ticipated it.     1  Whart.  Crim.  L.  (8th  ed.),  sec.  487. 

Where  a  man  is  assaulted  in  his  dwelling,  he  is  under  no  obligation  to 
retreat;  "  every  man's  house  is  his  castle,"  and  in  defense  of  it,  or  to  prevent 
an  unlawful  entry,  he  may  use  such  means  as  may  be  necessary,  even  to  the 
taking  of  life.  Pond  v.  People,  8  Mich.  160;  see,  generally,  3  Bl.  CJom.  3;  4 
Id.  183;  1  Whart  Crim.  L.  (8th  ed.),  sees.  484-511;  1  Russ.  on  Crimes,  888; 
Whart.  on  Hom.,  sec.  541;  People  v.  Arnold,  15  Cal.  476;  People  v.  BcUchel- 
der,  27  Id.  69;  People  v.  Campbell,  30  Id.  312;  People  v.  Pool,  27  Id.  572; 
People  V.  Scoggins,  37  Id.  675;  People  v.  Walsh,  43  Id.  447;  People  v.  Ah 
Kong,  49  Id.  6;  People  v.  Perdue,  49  Id.  425;  see  sec.  198  and  note. 

The  law  of  self-defense  is  a  law  of  necessity,  and  that  necessity  must  be 
real  or  apparently  real.  A  party  acting  under  it  may  act  upon  appearances, 
and  he  will  be  justifiable  in  acting  upon  them,  even  though  they  turn  out  to 
have  been  false.  Whether  they  were  real  or  apparently  real,  is  for  the  jury, 
in  a  criminal  case,  to  decide  upon  all  the  circumstances  out  of  which  the 
necessity  springs.  If  from  all  the  evidence  in  the  case  they  should  find  that 
the  circumstances  were  such  as  to  excite  the  fears  of  a  reasonable  man,  and 
that  the  defendant,  acting  under  the  influence  of  such  fears,  killed  the 
aggressor,  to  prevent  the  commission  of  a  felony  upon  his  person  or  property, 
he  would  not  be  criminally  responsible  for  his  death,  although  the  circum- 
stances might  be  insufficient  to  prove  by  a  preponderance  of  the  evidence, 
that  the  aggressor  was  actually  about  to  commit  a  felony  upon  him.  People 
V.  Flannagan,  7  Pac.  C.  L.  J.  675. 

198.  A  bare  fear  of  the  commission  of  any  of  the  offenses 
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mentioned  in  subdivisions  two  and  three  of  the  preceding  sec- 
tion, to  prevent  which  homicide  may  be  lawfully  committed,  is 
not  sufficient  to  justify  it.  But  the  circumstances  must  be  suf- 
ficient to  excite  the  fears  of  a  reasonable  person,  and  the  party 
killing  must  have  acted  under  the  influence  of  such  fears  alone 

1.  Mere  Apprehension  of  Danger  is  insufficient  to  justify  a  homicide. 
The  fear  must  have  been  produced  by  such  circumstances  as  would  be  suffi 
cient  to  excite  the  fears  of  a  reasonable  person.  People  v.  Hurley y  8  Cal.  390 
People  V.  Lombardy  17  Id.  316.  The  law  of  self-defense  is  founded  on  neces 
sity,  and  in  order  to  justify  the  taking  of  life  upon  this  ground,  it  must  not 
only  appear  that  the  defendant  had  reason  to  believe,  and  did  believe,  that 
he  was  in  danger  of  his  life,  or  of  receiving  great  bodily  harm,  but  it  must 
also  appear  to  the  defendant's  comprehension,  as  a  reasonable  man,  that  to 
avoid  such  danger  it  was  absolutely  necessary  for  him  to  take  the  life  of  the 
deceased.  State  v.  Steioarty  9  Nev.  120;  State  v.  Ferguson^  29  Id.  106;  Dujn-ee 
V.  State,  33  Ala.  389;  Com.  v.  Drum,  58  Pa.  St.  20;  1  Russ.  on  Crimes,  888, 
891;  People  v.  Scoggin^,  37  CaL  675;  Pe^le  v.  Wright,  45  Id.  260;  People  v. 
Anderson,  44  Id.  65;  People  v.  Arnold,  15  Id.  476;  People  v.  Campbell,  30 Id. 
312.  See  notes  to  sees.  195,  196,  197.  For  a  thorough  review  of  the  princi- 
ples of  law  contained  in  these  sections,  see  the  cases  of  Shorter  v.  People,  2 
Comst.  193,  and  Granger  v.  State,  5  Yerg.  459;  26  Am.  Dec.  278. 

1B9,  The  homicide  appearing  to  be  justifiable  or  excusable, 
the  person  indicted  must,  upon  his  trial,  be  fully  acquitted  and 
discharged. 

CHAPTER  II. 

MAYHEM. 

Section  203.  Mayhem  defined. 

204.  Mayhem,  how  punishable. 

203.  Every  person  who  unlawfully  and  maliciously  deprives 
a  human  being  of  a  member  of  his  body,  or  disables,  disfigures, 
or  renders  it  useless,  or  cuts  or  disables  the  tongue,  or  puts  out 
an  eye,  or  slits  the  nose,  ear,  or  lip.  is  guilty  of  mayhem.  [Amend- 
menl,  apjyr^oved  March  30,  1874;  in  effect,  July  1,  1874. 

1.  Mayhem,  as  defined  by  Mr.  East,  is  such  a  bodily  hurt  as  renders  a 
man  less  able  in  fighting  to  defend  himself  or  annoy  his  adversary;  but  if 
the  injury  be  such  as  disfigures  him  only,  without  diminishing  his  corporal 
ability,  it  does  not  fall  within  the  crime  of  mayhem.  1  East  P.  C.  393. 
Upon  this  distinction,  the  cutting  off,  disabling,  or  weakening  a  man*s  hand, 
or  finger,  or  striking  out  an  eye,  or  fore-tooth,  or  castrating  him,  are  each 
mayhem;  but  the  cutting  off  his  ear  or  nose  are  not  such  at  common  law. 
By  statutes,  however,  both  in  England  and  the  United  States,  the  offense 
has  been  extended  so  as  to  cover  all  malicious  disabling  injuries  to  the  person. 
1  Whart.  Crim.  L.  (8th  ed.),  sec.  581;  Foster  v.  People,  50  N.  Y.  598;  God- 
frey  v.  People,  63  Id.  207;  Piflemaker  v.  State,  25  Ohio  St.  395;  State  v.  Brown, 
60  Mo.  141;  Stale  v.  Vowels,  4  Or.  324;  Eshridge  v.  State,  25  Ala.  30;  PeopU 
V.  Golden,  7  Pac.  C.  L.  J.  640.     In  Tully  v.  People,  67  N.  Y.  18,  it  was  held 
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that  in  an  indictment  for  mayhem,  a  premeditated  design  to  maim  must  be 
averred,  and  that  the  jury  must  find  that  there  was  such  design  before  they 
could  convict.  The  manner  in  which  this  design  was  evinced,  however,  and 
the  circumstances  establishing  it,  were  held  to  be  matters  of  evidence,  to  be 
proved  on  the  trial,  and  not  necessary  to  be  averred.  The  issuable  fact  being 
whether  the  particular  injury  was  deliberately  and  intentionally  committed, 
where  a  maiming  is  proved  to  have  been  done,  the  commission  of  the  act 
with  intent  to  maim  is  prima  facie  to  be  inferred.  State  v.  Oirkin,  1  Ired. 
121 ;  State  v.  Simmons,  3  Ala.  497.  In  New  York,  it  must  appear  that  there 
was  a  lying  in  wait,  or  some  other  act,  showing  a  premeditated  design  to  do 
the  act  complained  of.  Godfrey  v.  People,  63  N.  Y.  207,  reversing  8.  C,  5 
Hun,  369.  Although  a  specific  intent  must  be  shown,  the  duration  of  this 
intent  is  not  material.  Foster  v.  People,  50  N.  Y.  698;  Godfrey  v.  People, 
63  Id.  207;  Moleite  v.  State,  49  Ala.  18;  SlaXtery  v.  State,   41  Tex.  619. 

204.  Majbem  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  fourteen  years. 


CHAPTER  III. 

KIDNAPING. 

Sscnox  207.  Kidnaping  defined. 

208.  Punishment  of  kidnaping. 

207.  Every  person  who  forcibly  steals,  takes,  or  arrests  any 
person  in  this  state,  and  carries  him  into  another  country, 
state,  or  county,  or  who  forcibly  takes  or  arrests  any  person, 
with  a  design  to  take  him  out  of  this  state,  without  having  es- 
tablished a  claim  according  to  the  laws  of  the  United  States,  or 
of  this  state,  or  who  hires,  persuades,  entices,  decoys,  or  se- 
duces by  false  promises,  misrepresentations,  or  the  like, 
any  person  to  go  out  of  this  state,  or  to  be  taken  or  re- 
moved therefrom,  for  the  purpose  and  with  the  intent  to  sell 
soch  person  into  slavery  or  involuntary  servitude,  or  otherwise 
to  employ  him  for  his  own  use,  or  to  the  use  of  another,  with- 
out the  free  will  and  consent  of  such  persuaded  person,  is  guilty 
of  kidnaping. 

1.  Kidnaping,  at  the  common  law,  is  seizing  a  person,  and  carrying 
him  to  a  place  where  he  is  out  of  the  protection  of  the  law.  1  Whart.  Crim. 
L.  (8th  ed. ),  sec.  590.  As  defined  by  Blackstone,  it  is  the  forcible  abduction 
or  stealing  away  of  a  man,  woman,  or  child  fi*om  their  own  country,  and 
sending  them  into  another.  4  Bl.  Com.  219.  It  is  considered  an  aggravate<l 
species  of  false  imprisonment.  Click  v.  State,  3  Tex;  282.  It  is  not  neces- 
aary  that  any  actual  violence  or  force  should  be  used;  nor  is  a  transportation 
to  a  foreign  country  necessary  to  complete  the  offense,  f^tatt  v.  Rollins,  8 
N.  H.  550;  Moody  v.  Pe&pU,  20  IlL  315.  See  Redfield  v.  Siaie,  24  Tex.  133. 
The  requisites  of  an  indictment  charging  kidnaping  were  held,  in  Click  v.  StaJte^ 
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3  Tex.  282,  to  be:  1.  An  averment  of  an  assault;  2.  The  carrying  away  or 
transporting  of  the  party  injured  from  his  own  country  into  another,  unlaw- 
fully, and  against  his  will.  Sec,  also,  1  Archb.  Crim.  Pr.  &  PI.  987.  In  Peo- 
ph  V.  Chu  Quong,  15  Cal.  332,  under  the  act  of  April  16,  1850,  sec.  54,  which 
was  substantially  the  same  as  section  207,  it  was  held,  that  to  constitute  the 
offense  of  kidnaping,  it  is  necessary  that  the  abduction  should  be  accom- 
panied with  a  removal  into  another  county,  state,  or  territory,  or  a  design  to 
remove  the  party  beyond  the  limits  of  the  state. 

208.  Kidnaping  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one,  nor  more  than  ten  years. 

CHAPTER  IV. 
ROBBERY. 

Section  211.  Robbery  defined. 

212.  What  fear  may  be  an  element  in  robbery. 

213.  Punishment  of  robbery. 

211.  Robbery  is  the  felonious  taking  of  personal  property  in 
the  possession  of  another,  from  his  person  or  immediate  pres- 
ence, and  against  his  will,  accomplished  by  means  of  force  or 
fear. 

1.  Robbery  is  the  felonious  and  forcible  taking  of  the  property  of  an- 
other from  his  person,  or  in  his  prc-sence  against  his  will,  by  violence,  or  by 
puttmg  him  in  fear.  4  Bl.  Com.  243;  1  Wliart.  Crim.  L.  (8th  ed.),  sec.  84G. 
It  is  not  necessary  that  the  property  should  belong  to  the  person  from  whose 
possession  it  was  forcibly  taken.  It  is  requisite,  however,  that  it  should  be- 
long to  some  other  person  than  the  defendant,  for  the  owner  of  property  is 
not  guilty  of  robbery  in  taking  it  from  the  possession  of  the  possessor.  Peo- 
ple V.  Vic€y  21  Cal.  344;  People  v.  Shepardson,  48  Id.  189.  The  taking  must 
be  from  the  person,  or  in  the  presence  of  the  party  robbed.  United  States  v. 
Jones,  3  Wash.  C.  C.  209;  Hex  v.  Grey,  2  East  P.  C.  708;  Com,  v.  Snellirtg,  4 
Binn.  379;  If  ex  v.  IlamiUon,  8  Car.  &  P.  49.  And  against  his  will.  Long  v. 
State,  12  Ga.  293.  So  where  a  thief  puts  a  man  in  fear,  and  then  drives  away 
his  cattle,  the  offense  is  complete.  1  Hale,  583.  Also,  where  a  man  flying 
from  a  robber  drops  his  hat,  which  the  robber  steals.  1  Whart.  Crim.  L.  (8th 
ed.),  sec.  847.  The  goods  must  appear  to  have  been  taken  animo  furandU 
Murphy  v.  People,  3  Hun.  114;  McUUiews  v.  Staie,  4  Ohio  St.  639;  State  v. 
Hollyway,  41  Iowa,  200;  State  v.  CuHls,  71  N.  C.  56;  Long  v.  State,  12  Ga. 
293.  But  where  a  creditor  assaulted  his  debtor,  and  compelled  him  to  give 
him  a  check  in  part  payment,  and  then  again  assaulted  him  in  order  to  force 
him  to  give  him  money  in  payment  of  the  debt,  it  was  held,  that  there  being 
no  felonious  intent,  the  defendant  could  not  be  convicted  of  robbery.  Reg. 
v.  Hemming,  4  F.  &  F.  50.  So  if  a  party,  under  a  bona-Jide  impression  that 
property  is  his  own,  obtain  it  by  menaces,  he  is  not  guilty  of  robbeiy.  Pex  v. 
Halt;  3  Car.  &  P.  409;  Brown  v.  State,  28  Ark.  126;  Hammond  v.  State,  3 
Coldw.  (Tenn.)  129;  United  States  v.  Durkee,  1  McAll.  196;  Com,  v.  Holland, 
1  Duvall  (Ky.),  182;  see  People  v.  Vice,  21  Cal.  344.  There  must  be  an  ac- 
tual taking  and  carrying  away.     1  Hale,  533;  FarrelVs  case,  1  Leach  C.  C. 
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(4th  ed. )  322,  note.  In  the  latter  case  the  defendant  stopped  the  prosecutor  as 
he  was  carrying  a  feather  bed  on  his  shoulders,  and  told  him  to  lay  it  down 
or  he  would  shoot  him.  The  prosecutor  laid  the  bed  on  the  ground,  and  the 
defendant  took  it,  and  while  in  the  act  of  removing  it  was  apprehended. 
The  court  held  the  offense  was  not  complete,  and  discharged  the  defendant. 
In  Lapier's  case,  1* Leach  C.  C.  (4th  ed.)  320,  the  defendant  snatched  out  a 
lady*8  earring,  and  succeeding  in  separating  it  from  the  ear,  and  it  was  after- 
wards found  in  her  hair,  the  offense  was  held  complete.  See  Rex  v.  Mason, 
R.  &  R.  419.  If  "force"  is  used,  "fear"  is  not  an  essential  ingredient  of 
the  crime.  McDaniel  v.  StaU,  8  S.  &  M.  401;  Com.  v.  SnelUng,  4  Binn.  379; 
State  V.  McCune,  5  R,  I.  GO;  1  Whart.  Crim.  L.  (8th  ed.),  sec.  850;  Slate  v. 
Gorhamy  55  N.  H.  152;  Com,  v.  Humphries,  7  Mass.  242;  Com.  v.  SnelUng,  4 
Binn.  379;  State  v.  Cowan,  7  Ired.  239;  Stati  v.  Burke,  73  N.  C.  83;  Bonsall 
V.  State,  35  Ind.  460;  State  v.  Howerton,  58  Mo.  581.  In  State  v.  Brod- 
trick,  59  Mo.  318,  it  appeared  that  defendant,  coming  unexpectedly  upon 
the  prosecutor,  had  snatched  his  watch-chain  with  such  violence  as  to  tear 
it  away  from  the  watch,  and  from  the  button-hole,  the  offense  was  held 
complete.  Where  the  indictment  avers  fear,  fear  must  be  proved.  Glass 
•V.  Com.,  6  Bush,  436.  It  is  not  necessary  that  the  fear  should  be  of  rob- 
bery. Fear  of  bodily  hurt  is  enough.  Com,  v.  Snelling,  i  Binn.  379.  Upon 
an  indictment  charging  a  person  as  principal  in  a  robbery,  he  can  not  be 
convicted  as  an  accessory  after  the  fact..  People  v.  Gassatoay,  28  Cal.  404. 
The  property  must  be  alleged  to  have  been  taken  from  the  person  of 
another.  People  v.  Beck,  21  Id.  385.  See  People  v.  Shulei;  28  Id.  490.  See 
generally  as  to  what  evidence  is  admissible  upon  the  trial  of  an  indict- 
ment for  robbery.  People  v.  Jones,  32  Cal.  80;  People  v.  McCrea,  Id.  98; 
Penjde  V.  Hoy  Yen,  34  Id.  176.  In  People  v.  Pool,  27  Id.  572,  the  court 
characterized  the  crime  of  robbery  as  an  outrage,  in  instructing  the  jury,  and 
it  was  held  that  the  defendant  was  not  prejudiced  thereby.  In  People  v. 
Jone»,  53  Id.  58,  robbery  was  held  to  include  larceny. 
2.  I«arceny  and  Robbery.— See  sec.  484,  n. 

SUfZ.  TLe  fear  mentioned  in  the  last  section  may  be  either: 

1.  The  fear  of  an  unlawful  injury  to  the  person  or  property 
of  the  person  robbed,  or  of  any  relative  of  his  or  member  of  his 
family;  or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the  per- 
son or  property  of  any  one  in  the  company  of  the  person  robbed 
at  the  time  of  the  robbery.  \Ameixdmeni^  approved  March  30, 
1874;  in  effect  July  1,  1874. 

1.  Subdivision  1— Pear  of  Injury  to  Person  or  Property. — Any 
threat  calculated  to  produce  terror  is  sufficient.  Long  v.  State,  12  Ga.  293; 
Bex  V.  Reane,  2  East  P.  C.  734.  Thus,  if  a  man  take  another's  child,  and 
threaten  to  throw  it  into  a  river,  or  otherwise  injure  it,  unless  the  other  give 
him  money,  this  is  robbery.  Id.  So  if  a  man  part  with  his  money,  in  onler 
to  save  his  house  from  being  fired,  the  offense  is  complete.  Rex  v.  Donnelly, 
Id.  718.  See  Rex  v.  Winkvoorth,  4  Car.  &  P.  444.  To  extort  money  from  a 
p«rson  under  threat  of  charging  him  with  an  unnatural  crime,  has  been  held 
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to  be  robbery.     People  v.  McDanieh,  1  Park.  Crim.  R.  199;  1  Whart  Crim.  L. 
(8th  ed.)i  sec.  852,  and  cases  there  cited. 

213.  Robbery  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  year. 

CHAPTER  V. 

ATTEMPTS  TO  KILL. 

Section  216.  Administering  poison. 

217.  Assault  with  intent  to  commit  murder. 

216.  Every  person  who,  with  intent  to  kill,  administers,  or 
causes  or  procures  to  be  administered,  to  another,  any  poison 
or  other  noxious  or  destructive  substance  or  liquid,  but  by 
which  death  is  not  caused,  is  punishable  by  imprisonment  in 
the  state  piison  not  less  than  ten  years. 

1.  AdminiBtering  Poison.— In  People  v.  Van  Ddeer,  53  CaJ.  147,  the 
defendant  was  convicted  under  sec.  216»  of  the  crime  of  "having  administered 
a  poisonous  and  noxious  substance,"  to  the  pro8ecuting  witness,  with  intent 
to  kill.  The  court  instructed  the  jury  that ''a  poisonous  substance  is  one 
which  has  an  inherent  and  deleterious  property  capable  of  destroying  life.  A 
noxious  substance  is  not  necessarily  poisonous,  but  may  be  a  substance  which 
is  hurtful  and  injurious."  On  appeal,  the  court,  in  reviewing  the  definitions 
given,  and  holding  them  to  be  erroneous,  said:  ''Accurate  definitions  of  those 
terms  can  not  be  readily  given,  and  perhaps,  are  impossible,  and  proximate 
accuracy  is  all  that  may  be  required  in  the  application  of  the  statute  in  a 
given  case;  but  the  above  definitions  omit  some  of  the  essential  elements  of 
the  meaning  of  those  terms,  as  employed  in  the  statute.  A  poison  is  definod 
by  Wharton  &  Stille,  Med.  Jurisp.  sec.  493,  as  '  a  substance  having  an  inher- 
ent deleterious  property,  which  renders  it,  when  taken  into  the  system,  capa- 
ble of  destroying  Ufe.'  A  definition  stated  in  2  Beck  Med.  Jurisp.  with  ap- 
proval, is  as  follows:  'A  poison  is  any  substance  which,  when  applied  to  the 
body  externally,  or  in  any  way  introduced  into  the  system,  without  acting 
mechanically,  but  by  its  own  inherent  qualities,  is  capable  of  destroying  life.* 
The  definition  of  a  poison  given  by  the  court  would  include  substances  which 
act  upon  the  system  mechanically,  so  as  to  destroy  life.  In  that  respect  the 
definition  was  too  broad;  but  such  substances  are,  in  our  opinion,  included 
within  the  meaning  of  the  words  of  the  statute,  *  other  noxious  or  destructive 
substance  or  liquid.'  The  noxious  or  destructive  substance  or  liquid  men- 
tioned in  the  statute,  is  not  merely  such  as  might,  when  administered,  be 
hurtful  and  injurious,  but,  like  a  poison,  it  must  be  capable  of  destroying 
Ufe.  Pulverized  glass  or  boiling  water,  when  administered  in  sufficient  quan- 
tities, would  destroy  life,  but  they  are  not  poisonous.  The  purpose  of  the 
statute  is  to  provide  a  punishment  for  attempt  to  killf  by  the  means  therein 
mentioned;  and  in  order  to  bring  a  case  within  the  statute,  it  must  be  proved 
that  the  substance  or  liquid  which  was  administered,  was  capable  of  destroying 
life.  The  intent  to  kill  could  not  be  inferred  from  the  act  of  administering  a 
substance  which  has  not  the  capacity  of  destroying  life.  The  omission  of  the 
quality  or  capacity  from  the  definition  of  a  noxious  substance,  as  given  at  the 
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reqaest  of  the  prosecntioii,  rendered  it  erroneons."  In  People  v.  Cuddihi^  54 
C^  53,  an  indictment  which  recited  that  the  defendant  was  accused  of  the 
crime  of  *'  assanlt  with  intent  to  commit  mnrder,"  and  then  proceeded  to 
Btste  facts  showing  that  the  defendant  had  administered  poison  with  intent 
to  kill,  etc.,  was  held  sufficient  to  bring  the  case  within  the  prorisions  of  this 
■ection. 

5217.  Every  person  who  assaults  another  within  intent  to 
commit  murder,  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  fourteen  years. 

1.  Aflsanlt  with  Intent  to  Commit  Murder.— The  intent  is  the  gist  of 
this  offense,  and  it  most  be  specifically  averred  and  satisfactorily  proved. 
Stale  V.  NtfU,  37  Me.  468;  Smith  ▼.  StaU,  52  Ga.  88;  Johnson  v.  State,  35 
Ala.  363;  Morgan  v.  StaU,  13  S.  k  M.  242;  StaU  v.  Johnson,  9  Nev.  175; 
People  v.  r«/<M,  27Cal.  630;  PtopU  v.  Murat,  45  Id.  281;  PeopU  v.  Swenson, 
49  Id.  388;  People  v.  Fine,  53  Id.  264.  It  is  incumbent  upon  the  prosecntipn 
to  prove  the  intent,  and  if  it  appear  that  the  assault  was  made  under  such 
oircomstancee  as  would,  had  death  ensued  therefrom,  have  mitigated  •the 
offense  from  murder  to  manslaughter,  such  intent  is  not  made  out.  Wright 
V.  State,  9  Yerg.  342;  CoUier  v.  State,  39  Ga.  31;  Morman  v.  State,  24  Miss. 
64;  StaU  v.  White,  41  Iowa,  316;  Vandermark  v.  PeopU,  47  III  122.  A 
peraon  can  not  he  convicted  of  this  offense,  unless  he  would  have  been  guilty 
of  murder  in  the  first  or  second  degree,  had  death  resulted  from  the  assault. 
1  Whart.  Crim.  L.  (8th  ed.),  "ec.  641;  StaU  v.  Neal,  37  Me.  468;  StaU  v. 
White,  41  Iowa,  316;  Meredith  v.  StaU,  60  Ala.  441.  Premeditation  and 
malice  aforethought  are  also  necessary  ingredients  in  this  offense,  and  must 
be  averred  and  proved.     People  v.  (Iria^,  12  Cal.  325. 

Within  this  offense  is  included  the  minor  offense  of  a  simple  assault,  and, 
in  some  cases,  depending  upon  whether  the  assault  with  intent  to  commit 
morder  is  alleged  to  have  been  with  a  deadly  weapon,  the  offense  of  an 
asiaalt  with  a  deadly  weapon  to  do  bodily  harm.  People  v.  Davidson,  5  pal. 
134;  People  v.  Vanard,  6  Id.  562;  PeopU  v.  EngUnh,  30  Id.  214;  Ex  paHe 
Ah  Cha,  40  Id.  426;,  Ex  parU  Max,  44  Id.  579;  PeopU  v.  Fine,  53  Id.  263, 
lec  1 159.  If  the  indictment  charging  this  offense,  avers  that  the  defendant 
committed  the  assault  with  the  intent  to  murder,  it  is  sufficient.  PeopU  v. 
Swenson,  49  Id.  388.  But  if  upon  the  trial  the  evidence  fails  to  show  an  in- 
tent to  murder,  the  defendant  can  only  be  convicted  of  a  simple  assault,  and 
a  verdict  in  sacb  case,  that  the  defendant  is  guilty  of  an  assault  to  do  bodily 
harm,  means  that  he  is  guilty  of  a  simple  assault  only.  PeopU  v.  Vanard, 
6  Id.  562;  Peopfe  v.  English,  30  Id.  214;  Ex  parU  Ah  Clia,  40  Id.  426;  Ex 
parU  Max^  44  Id.  579.  So  an  indictment  which  charges  an  assault  with  in- 
tent to  do  bodily  harm,  charges  a  simple  assault  only.  PeopU  v.  Martin,  47 
Id.  112.  But  if  the  indictment  avers,  that  the  assault  was  committed  with  a 
deadly  weapon  with  intent  to  murder,  then  the  defendant  may  be  convicted 
of  either  an  assault  with  intent  to  murder,  an  assault  with  a  deadly  weapon 
to  do  bodily  harm,  or  a  simple  assault.  PeopU  v.  CongUton,  44  Id.  92;  Peo- 
pU V.  Murat,  45  Id.  281;  PeopU  v.  Lightner,  49  Id.  226;  see  sec.  1159.  See 
StaU  T.  Robey,  8  Kev.  312.  An  assault  upon  the  wrong  person  by  mistake, 
does  not  excuse  the  defendant.  PeopU  v.  Torres,  38  Cal.  141.  Mere  threats, 
■ntecedently  made,  amount  to  no  excuse  for  a  deadly  assault,  when  the 
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party  assailed  has  made  no  demonstration  of  a  hostile  or  equivocal  character. 
People  V.  Wright,  45  Id.  260.  In  People  y.  Fine,  53  Id.  264,  an  instruction 
to  the  jury,  that  if  they  found  the  defendant  guilty,  they  must  convict  him 
of  the  offense  charged  ih  the  indictment,  was  held  erroneous,  the  defendant 
having  been  indicted  for  an  assault  with  intent  to  murder.  See  generally  aa 
to  what  evidence  is  admissible  on  the  trial  of  an  indictment  for  this  offense. 
People  V.  Shea,  8  Id.  538;  People  v.  Boach,  17  Id.  297;  People  v.  Yalas,  27 
Id.  630.  As  to  proper  instructions,  see  People  v.  Englisfi,  30  Id.  214;  People 
v.  Hobson,  17  Id.  424. 

2.  Assault  with  Intent  to  Commit  Rape,  etc.— Sec.  220,  n.  2. 

3.  Assault  with  Intent  to  Commit  Other  Felonies. — Sec.  221. 

4.  Assault  with  Deadly  'Weapon.^Sec.  245,  n.  1. 

5.  Assault —Sec.  240,  n.  1. 

6.  Battery.— Sec.  242,  n.  1. 

CHAPTER  VI. 

ASSAULTS  WITH  INTENT  TO  COMMIT  FELONY,  OTHER  THAN 
ASSAULTS  WITH  INTENT  TO  MURDER. 

Section  220.  Assaults  with  intent  to  commit  rape. 

221.  Other  assaults. 

222.  Administering  stupefying  drugs. 

220.  Every  person  who  assaults  another  with  intent  to  com- 
mit rape,  the  infamous  crime  against  nature,  mayhem,  robbery, 
or  grand  larceny,  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  fourteen  years. 

1.  Assault  with  Intent  to  Commit  Murder.— Sec.  217,  n.  1. 

2.  Assault  with  Intent  to  Commit  Rape,  eto.— The  intent  to  com- 
mit rape  or  the  other  offenses  mentioned  in  this  section  is  the  essence  of  this 
crime.  People  v.  MurcU,  45  Cal.  283;  People  v.  Woody,  48  Id.  80.  The  ques- 
tion of  intent  is  a  question  of  fact;  and  if  evidence  is  introduced  tending  to 
prove  the  intent  as  alleged,  the  verdict  will  not  be  set  aside,  on  the  ground 
that  the  evidence  is  insufficient  to  sustain  the  verdict.  People  v.  EHrada, 
53  Id.  600.  An  indictment  alleging  an  assault  with  intent  to  commit  an  act 
of  sexual  intercourse  by  force  and  violence,  and  against  the  will  of  the  woman, 
is  a  sufficient  charge  of  an  assault  with  intent  to  commit  rape,  without  alleg- 
ing that  the  force  and  violence  was  against  her  resistance.  People  v.  Browtt, 
47  Cal.  447.  It  need  not  be  alleged  that  the  person  assaulted  was  not  the 
wife  of  the  defendant.  People  v.  Estrada,  53  Id.  600.  The  language  of  the 
statute  need  not  be  followed  in  charging  this  offense;  words  conveying  the 
same  meaning  may  be  employed.  People  v.  Oirr,  Id.  629.  An  indictment 
which  charges  the  defendant  with  feloniously  assaulting  a  female,  by 
throwing  her  on  her  back,  and  attempting  to  have  sexual  intercourse  with 
her,  with  intent  to  outrage  her  person,  does  not  charge  an  assault  with  intent 
to  commit  rape.  People  v.  O'Neil,  48  Id.  257.  A  person  who  stands  by  when 
an  attempt  is  made  by  others  to  commit  a  rape,  but  who  does  no  act  to  aid, 
assist,  or  abet  its  commission,  is  not  guilty  of  this  offense.  People  v.  Wood' 
ward,  45  Id.  203.  Declarations  of  the  defendant  of  his  miscpnduct  with  other 
feiftales,  are  not  admissible  upon  the  trial  of  an  indictment  charging  this 
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offense.  People  v.  Bowen,  49  Id.  654.  An  indictment  which  charges  the 
Clime  of  rape,  and  an  assault  with  intent  to  commit  such  offense,  is  not 
demnrrable  on  the  ground  that  it  charges  two  offenses.  P,€opU  v.  TyUr^  35 
Id.  553. 

2;2L  Every  person  who  is  guilty  of  an  assault,  with  intent  to 
commit  any  felony,  except  an  assault  with  intent  to  commit 
murder,  the  punishment  for  which  assault  is  not  prescribed  by 
the  preceding  section,  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  five  years,  or  in  a  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  five  hundred 
dollars,  or  by  both. 

1.  Aosanlt  with  Intent  to  Commit  Mordar.— Sec.  217,  n.  1. 

2.  Aosanlt  with  Intent  to  Commit  Rape,  eto.— Sec  220,  n.  2. 
a  Assanlt  with  Deadly  Weapon.— Sec.  245,  n.  1.  ^ 

4.  Assault.— Sec.  240,  n.  1. 

222.  Every  person  guilty  of  administering  to  another  any 
chloroform,  ether,  laudanum,  or  other  narcotic,  anaesthetic,  or 
intoxicating  agent,  with  intent  thereby  to  enable  or  assist  him- 
self or  any  other  person  to  commit  a  felony,  is  guilty  of  felony. 

1.  Administering  Poison.— Sea  216,  n.  1. 

2.  Punishment— Sec  18. 

CHAPTER  Vn. 
DUELS  AND  CHALLENGES. 

Section  225.  Duel  defined. 

226.  PuniBhment  for  fighting  a  duel,  when  death  ensues. 

227.  Punishment  for  fighting  a  duel,  although  death  does  not 

ensue. 

228.  Persons  fighting  duels,  etc ,  disqualified  from  holding  office, 

etc. 

229.  Posting  for  not  fighting. 

230.  Duties  of  officers  to  prevent  duels. 

231.  Leaving  the  state  with  intent  to  evade  laws  against  dueling. 

232.  Witness'  privilege. 

2525.  A  duel  is  any  combat  with  deadly  weapons,  fought  be- 
tween two  or  more  persons,  by  previous  agreement  or  upon  a 
previous  quarrel. 

1.  Duel  Defined. — At  common  law,  a  party  killing  another  in  a  deliber- 
ate duel,  was  guilty  of  murder;  for  wherever  two  persons  in  cold  blood  meet 
simI  fight  on  a  precedent  quarrel,  and  one  of  them  is  killed,  the  other  is  guilty 
of  murder,  and  can  not  help  himself  by  alleging  that  he  was  first  struck  by 
deceased,  or  that  he  had  often  declined  to  meet  his  adversary,  and  was  pre- 
vailed upon  by  his  importunity;  or  that  it  was  his  intent  only  to  vindicate 
his  reputation;  or  that  he  meant,  not  to  kill,  but  only  to  disarm  his  adversary. 
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He  has  deliberately  engaged  in  an  act  highly  unlawful,  in  defiance  of  the  laws, 
and  he  must  at  his  peril  abide  the  consequences;  and  upon  this  principle, 
wherever  two  persons  quarrel  over  night,  and  appoint  to  fight  the  next  day, 
or  quarrel  in  the  morning  and  agree  to  fight  in  the  afternoon,  or  at  any  time 
afterward  so  considerable  that  in  common  intendment  it  must  be  presumed 
that  the  blood  was  cooled,  the  person  killing  will  be  guilty  of  murder.  1 
Hawk.  P.  C,  c.  31,  sec.  22;  1  East  P.  C.  242;  1  Russ.  on  Crimes,  727;  1 
Whart.  on  Crim.  L.  (8th  ed.),  sec.  482.  But  in  this  state  it  is  held  that  the 
fighting  of  a  duel  with  fatal  results  is  not  murder,  but  a  special  ofiense  under 
the  statute.     Terry  v.  Bai-tleU,  14  CaL  661. 

• 

226.  Every  persoD  guilty  of  fighting  any  duel,  from  which 
death  ensues  within  a  year  and  a  day,  is  punishable  by  impris- 
onment in  the  state  prison  not  less  than  one  nor  more  than 
heven  years. 

5227.  Every  person  who  fights  a  duel,  or  who  sends  or  accepts 
a  challenge  to  fight  a  duel,  is  punishable  by  imprisonment  in 
the  state  prison  or  in  a  county  jail  not  exceeding  one  year. 
[Amendment,  approved  March  30,  1874;  in  effect  July  1,  1874. 

228.  Any  citizen  of  this  state  who  shall  fight  a  duel  with 
deadly  weapons,  or  send  or  accept  a  challenge  to  fight  a  duel 
with  deadly  weapons,  either  within  this  state  or  out  of  it,  or  who 
shall  act  as  second,  or  knowingly  aid  or  assist  in  any  manner 
those  thus  offending,  shall  not  be  allowed  to  hold  aAy  ofi&ce  of 
profit,  or  to  enjoy  the  right  of  suffrage,  and  shall  be  declared 
BO  disqualified  in  the  judgment,  upon  conviction.  [Ajnendnient, 
approved  April  6,  1880,  in  effect  immediately. 

1.  ProvlBion  of  the  Constitution.  ~ "Any  citizen  of  this  state  who  shall, 
after  the  adoption  of  this  constitution,  fight  a  duel  with  deadly  weapons,  or 
send  or  accept  a  challenge  to  fight  a  duel  with  deadly  weapons,  either  within 
this  state  or  out  of  it,  or  who  shall  act  as  second,  or  knowingly  aid  or  assist 
in  any  manner  those  thus  ofiending,  shall  not  be  allowed  to  hold  any  office  of 
profit,  or  to  enjoy  the  right  of  suffrage  under  this  constitution."  Cal.  Const., 
sec.  2,  Art.  20. 

5229.  Every  person  who  posts  or  publishes  another  for  not 
fighting  a  duel,  or  for  not  sending  or  accepting  a  challenge  to 
fight  a  duel,  or  who  uses  any  reproachful  or  contemptuous  lan- 
guage, verbal,  written,  or  printed,  to  or  concerning  aDother, 
for  not  sending  or  accepting  a  challenge  to  fight  a  duel,  or  with 
intent  to  provoke  a  duel,  is  guilty  of  a  misdemeanor. 

5230.  Every  judge,  justice  of  the  peace,  sheriff,  or  other  ofiS- 
cer  bound  to  preserve  the  public  peace,  who  has  knowledge  of 
the  intention  on  the  part  of  any  persons  to  fight  a  duel,  and 
who  does  not  exert  his  official  authority  to  arrest  the  party  and 
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prerent  tlie  duel,  is  punishable  by  fine  not  exceeding  one  thou- 
sand dollars. 

231.  Every  person Vho  leaves  this  state  with  intent  to  evade 
any  of  the  provisions  of  this  chapter,  and  to  commit  any  act  out 
of  this  state  such  as  is  prohibited  by  this  chapter,  and  who  does 
any  act,  although  out  of  this  state,  which  would  be  punishable 
by  such  provisions  if  committed  within  this  state,  is  punishable 
in  the  same  manner  as  he  would  have  been  in  case  such  act  had 
been  committed  within  this  state. 

232.  No  person  shall  be  excused  from  testifying  or  answering 
any  question  upon  any  investigation  or  trial  for  a  violation  of 
either  of  the  provisions  of  this  chapter,  upon  the  ground  that 
bis  testimony  might  tend  to  couvict  him  of  a  crime.  But  no 
evidence  given  upon  any  examination  of  a  person  so  testifying 
shall  be  received  against  him  in  any  criminal  prosecution  or  pro- 
ceeding. 

CHAPTER   Vni. 
FALSE  IMPRISONMENT. 

SBcnon  236.  False  impnaonment  defined. 

237.  False  itdprisonment,  how  punished. 

236.  False  imprisonment  is  the  unlawful  violation  of  the  per- 
sonal liberty  of  another. 

1.  False  Imprisonment.— Mr.  Archbold,  in  speaking  of  the  term  false 
imprisonment,  says,  that,  though  technically  it  does  not  convey  any  suffi- 
ciently definite  meaning,  it  means  in  law,  any  illegal  imprisonment,  either 
without  any  proeees  whatever,  or  under  color  of  process,  wholly  illegal,  with- 
out regard  to  any  question  whether  any  crime  has  been  committed  or  not,  or 
a  debt  doe.  1  Arch.  Crim.  Pr.  k  PI.  946.  To  constitute  this  offense  there 
must  be  s  detention  of  the  person,  and  such  detention  must  be  unlawful.  It 
is  not  necessary  that  the  person  should  be  confined  in  a  prison;  confinement 
in  a  private  house,  or  a  forcible  detention  on  the  street,  is  sufficient.  Floyd 
T.  SlcUe,  7  Eng.  (Ark.)  43;  Johnson  v.  Tompkins,  1  Baldw.  571.  Any  de- 
tention will  be  unlawful  unless  there  be  sufficient  authority  for  it,  arising 
either  from  some  process  from  a  court  of  justice,  or  from  some  warrant  of  a 
l^&l  officer,  having  power  to  commit,  or  arising  from  some  other  special 
cause,  sanctioned,  for  the  necessity  of  the  thing,  either  by  common  law  or  by 
statute.  1  Arch.  Crim.  Pr.  &  PI.  646;  CroweU  v.  OUason,  1  Fairf.  325.  In 
some  cases  the  detention  may  be  unlawful,  though  the  warrant  or  process 
upon  which  it  is  made  is  regular,  as  on  a  Sunday,  or  in  a  place  privileged 
from  arrests.  4  BL  Com.  218;  1  Hawk.  P.  C,  c.  60,  sec.  7;  Prentis  v.  Com, 
16  Am.  Dec.  782,  note  784;  BisseU  v.  Gold,  19  Id.  485.  Words  are  sufficient 
to  constitute  an  imprisonment,  if  they  impose  a  restraint  upon  the  person. 
Where,  for  instance,  a  party  refused  to  pay  a  delinquent  tax  until  she  was 
arrested,  and  the  officer  then  said,  ''  I  arrest  you,"  but  did  not  touch  her, 
and  she  thereupon  paid  the  tax,  it  was  held  this  amounted  to  a  false  im- 
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prisonment.  Id.  488.  See  Emery  v.  Chesley,  18  N.  H.  198;  Courtoy  v.  Dozier, 
20  Ga.  369;  Searls  v.  Viets,  2  Thomp.  &  C.  (N.  Y.)  224.  False  imprisonment  is 
a  mixed  question  of  law  and  fact;  whether  there  was  a  detention  of  the  party, 
against  bis  will,  amounting  to  an  imprisonment,  is  a  question  of  fact;  and 
whether  the  authority  under  which  it  was  ettected  was  lawful,  or  was  such 
as  did  not  justify  the  officer  or  jailer,  etc.,  in  the  detention,  is  a  question  of 
law,  depending  upon  the  circumstances  of  each  particular  case.  The  prose- 
cution must  prove  the  imprisonment,  and  the  law  then  presumes  it  unlaw- 
ful, until  the  contrary  is  shown.  It  is  for  the  defendant  to  justify  it,  by 
proving  that  it  was  lawful.  1  Arch.  Crim.  Pr.  &  PI.  949.  In  this  state, 
false  imprisonment  is  only  a  misdemeanor.     People  v.  EhneY,  23  Cal.  158. 

5237.  False  imprisonment  is  punishable  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  in  the  county  jail 
not  more  than  one  year,  or  both. 

CHAPTER  IX. 

ASSAULT  AND  BATTERY. 

Section  240.  Assault  defined. 

241.  Assault,  how  punished. 

242.  Battery  defined. 

243.  Battery,  how  punished. 

244.  Assaults  with  caustic  chemicals. 

245.  Assaults  with  de^ly  weapons. 

240.  An  assault  is  an  unlawful  attempt,  coupled  with  a 
present  ability,  to  commit  a  violent  injury  on  the  person  of 
another. 

1.  Assault. — The  definition  here  given  is  substantially  that  of  the  com- 
mon law.  People  v.  Ynlaay  27  Cal.  630.  To  constitute  an  assault,  there 
must  be  an  intentional  attempt,  by  violence,  to  do  an  injury  to  the  person  of 
another.  It  must  be  intenUonaL  If  there  is  no  present  purpose  to  do  an  in- 
jury, there  is  no  assault.  The  present  ability  to  carry  the  party's  intention 
into  effect  is  not,  however,  in  all  cases  necessary.  It  will  be  sufficient  if  the 
aggressor,  by  his  conduct,  lead  another  to  suppose'  that  he  will  do  what  he 
apparently  attempts  to  do.     There  must  also  be  an  unlawful  attempt. 

A  purpose  not  accompanied  by  an  effort  to  carry  into  immediate  execution 
falls  short  of  an  assault.  The  mere  use  of  words  can  never  amount  to  an 
assault.  But  rushing  towards  another  with  menacing  gestures,  and  with  an 
intent  to  strike,  is  an  assault,  though  the  accused  is  prevented  from  striking 
before  he  comes  near  enough  to  do  so.  Stale  v.  Davis^  1  Ired.  (N.  C.)  125; 
People  r,  YsUu,  27  Cal.  630.  But  mere  threatening  gestures,  unaccompanied 
by  such  intent,  although  sufficient  to  cause  a  person  to  believe  that  he  was 
about  to  be  struck,  do  not  amount  to  an  assault.  Thus,  when  the  defendant 
shook  his  whip  at  the  prosecutor,  saying  at  the  same  time,  **  If  you  were  no^ 
an  old  man  I  would  knock  you  down:"  Held^  no  assault,  unless  the  jury 
should  be  satisfied  that  there  was  a  present  purpose  to  strike.  State  v.  Crota^ 
1  Ired.  (N.  C.)  375.  See  also  Commonwealth  v.  Eyre,  1  Serg.  A  R.  347;  UnUed 
States  V.  Hand,  2  Wash.  C.  C.  435.     Threatening  another  with  a  weapon  to 
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compel  him  to  submit  to  a  demand,  intending  to  strike  if  he  refoses,  bnt  not  to 
•trike  if  he  submits,  is  an  assault,  although  the  other  party  may  submit  to 
the  demand,  StaU  t.  Morgan,  3  Ired.  (N.  C.)  186;  People  v.  MeMankin,  8 
CsL  547.  Holding  a  pistol  which  purports  to  be  loaded  so  near  another  per- 
son as  would  endanger  life  if  it  were  fired,  although  the  pistol  is  not,  in  fact, 
loaded,  is  an  assault  StaU  v.  SmUh,  2  Humph.  457;  Bex  v.  Par/ail,  1  Leach 
C.  C.  (4th  ed.),  19;  1  East  P.  C.  416;  Rex  v.  Thomas,  1  Leach  C.  C.  (4th  ed.), 
330;  1  East  P.  C.  417. 

If  the  party  suffering  the  violence  has  consented  to  it,  there  is  no  assault. 
Thus,  although  a  child  of  tender  years  can  not  legally  consent  to  a  rape  upon 
her,  yet  she  may  consent  to  an  attempt  to  commit  it;  and  such  an  attempt,  if 
committed  with  her  consent,  is  not  an  assault.  Beg.  v.  Cockbum,  3  Cox  C.  C. 
543;  Reg.  v.  Read,  Id.  266;  1  Den.  C.  C.  377;  Reg.  v.  Mthegan,  7  Cox  C.  C.  145. 
Mere  failure  to  resist  is  not  enough.  R.  v.  McOavaran,  6  Id.  64.  So,  where 
a  medical  man  had  ^minal  connection  with  a  girl  fourteen  years  of  age,  she 
c<m8enting  from  a  hona-fide  belief  that  the  defendant  was  treating  her  medi- 
cally, as  he  represented  he  was  doing,  he  was  held  properly  convicted  of  an 
assault.  Reg.  v.  Case,  4  Id.  220.  The  administering  of  poison  is  also  an  assault. 
Also,  the  malicious  application  of  injurious  drugs.  1  Whart.  Crim.  L.  (8th 
ed.),  sec.  610;  Com.  v.  Stratum,  114  Blass.  303;  but  see  Oamet  v.  StcUe,  1  Tex. 
App.  605.  See  also,  sees.  216,  n.,  and  221.  In  this  state  a  defendant  indicted 
IcHT  an  assault  to  commit  murder,  and  found  guilty  of  an  ''assault  with  intent 
to  do  bodily  injury,"  is  only  guilty  of  a  simple  assault,  and  can  only  be  pun- 
ished for  that  offense,  and  not  for  a  felony.  People  v.  Vanard,  6  CaL  562; 
PeopU  V.  English,  30  Id.  214;  Ex  parte  Ah  Cha,  40  Id.  426;  Ex  parte  Max,  44 
Id.  579. 

Z  Aflsanlt  with  Intent  to  Commit  Murder. —Sec.  217,  n. 

3.  Aaaaolt  with  Intent  to  Commit  Rape,  eto.— Sec.  220,  n. 

4.  Aflsault  with  Deadly  'Weapon.— Sec.  245.  n. 

241.  An  assaalt  is  punishable  by  fine  not  exceediDg  five  hun- 
dred dollars,  or  by  imprisonment  in  the  county  jail  not  exceed- 
ing three  months. 

242.  A  battery  is  any  willful  and  unlawful  use  of  force  or 
violence  upon  the  person  of  another. 

1.  Battery. — The  definition  here  given  of  battery  is  substantially  the  same 
as  that  given  to  the  crime  of  assault  and  battery  by  the  act  concerning  crimes 
and  punishments,  passed  April  16,  1850.  Stats.  1850,  p.  234,  sec.  51.  As  de- 
fined  in  that  section,  **  assault  and  battery  is  the  unlawful  beating  of  another." 
This  is  the  definition  given  to  battery  by  Blackstone.  3  Com.  120.  The  least 
touching  of  another's  person,  willfully,  or  in  anger,  is  sufficient  to  complete 
this  offense,  as  the  taking  hold  of  the  coat,  or  laying  the  hands  on  the  person 
of  another,  in  a  rude  and  insolent  manner.  United  States  v.  Ortega,  4  Wash.  C. 
C.  531.  So  the  spitting  in  another's  face;  sprinkling  paint  on  him;  holding 
him  by  the  arm;  pushing  another  against  him;  striking  a  horse  upon  which 
he  is  riding,  whereby  he  is  thrown;  or  throwing  water  upon  him,  are  all  acts 
of  violence  which  constitute  battery.  Wheel.  C.  C.  410;  6  Mod.  142;  Id.  172; 
Bull.  N.  P.  16;  1  Mod.  24;  3  Nev.  &  P.  564.  It  is  not  necessary,  however,  in 
order  to  constitute  this  offense,  that  the  act  complained  of  should  be  actually 
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accompanied  with  violence,  provided  it  be  improper  in  itself,  and  be  done 
against  the  free  will  of  the  party  complaining,  or  without  his  consent,  whether 
such  party  be  in  a  condition  to  assent  or  not.  See  sec.  240,  n.  A  person  may 
be  guilty  of  battery  by  aiding,  abetting,  or  procuring  the  act,  although  he 
does  not  actively  participate  in  it.  1  Arch.  Grim.  Pr.  &.  PL  912,  and  cases 
there  cited.  An  assault  or  battery  is  justifiable  when  committed  in  self- 
defense,  or  in  defense  of  one's  wife,  child,  servant,  or  property.  Id.  920,  921. 
Since  the  adoption  of  the  penal  code,  the  crime  of  ''assault  and  battery  "  has 
not  existed  in  this  state,  and  to  charge  a  defendant  with  such  an  offense,  is  to 
charge  him  with  two  separate  and  distinct  offenses,  to  wit,  an  assault,  and  a 
battery.  Advantage  of  such  misjoinder  must  be  taken  by  demurrer,  or  it  is 
waived.  It  can  not  be  taken  advantage  of  on  an  application  to  release  the  de- 
fendant on  habeas  corpus,  on  the  ground  that  he  is  charged  with  no  crime  known 
to  the  law.  Ex  parte  Baleh,  reported  in  San  Francisco  Examiner,  January  16, 
1877. 

243.  A  battery  is  punishable  by  fine  of  not  exceeding  one 
thousand  dollars;  or  by  imprisonment  in  the  connty  jail  not  ex- 
ceeding six  months,  or  by  both.  [Amendment,  approved  Febru- 
ary 26,  1881;  in  effect  sixtieth  day  after  passage, 

244.  Every  person  who  willfully  and  maliciously  places  or 
throws,  or  causes  to  be  placed  or  thrown,  upon  the  person  of 
another,  any  vitriol,  corrosive  acid,  or  caustic  chemical  of  any 
nature,  with  the  intent  to  injure  the  flesh  or  disfigure  the  body 
of  such  person,  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  fourteen  years. 

1.  Throwing  Caustic  Chemiceds.— See  1  Whart.  Grim.  L.  (8th  ed.), 
sec.  610. 

245.  Every  person  who  commits  an  assault  upon  the  person 
of  another  with  a  deadly  weapon  or  instrument,  or  by  any 
means  or  force  likely  to  produce  great  bodily  injury,  is  punish- 
able by  imprisonment  in  the  state  prison,  or  in  a  county  jail, 
not  exceeding  two  years,  or  by  fine  not  exceeding  five  thousand 
dollars,  or  by  both.  [Ametidment,  approved  March  30, 1874;  in 
effect  July  1,  1874. 

1.  Assault  with  a  Deadly  Weapon.— An  indictment  charging  this 
offense,  is  sufficient,  if  in  general  terms  it  aver  the  assault  to  have  been  made 
•*  with  a  deadly  weapon."  The  weapon  by  name  does  not,  in  such  case,  be- 
come a  necessary  ingredient  of  the  crime,  but  the  nature  of  the  weapon,  as 
being  deadly  or  otherwise,  is  alone  important;  and  it  is  essential  to  aver  it 
in  some  appropriate  way  to  have  been  deadly  in  its  character.  People  v. 
Congleton,  44  Cal.  92.  It  is  not  sufficient  to  charge  that  the  assault  was 
made  with  a  pistol.  A  pistol  may  or  may  not  be  a  deadly  weapon.  People 
v.  Jacobs,  29  Id.  579.  The  weapon  with  which  the  assault  is  committed 
should  be  alleged  and  found,  and  whether  it  is  made  with  a  deadly  weapon 
is  of  the  substance  of  this  offense,  and  distinguishes  it  from  an  ordinary  as- 
sault People  V.  Davidson,  5  Id.  134;  People  v.  Vanard,  6  Id.  662;  People  v. 
English,  30  Id.  214;  Ex  parte  Ah  Cha,  40  Id.  426;  Ex  parte  Max,  44  Id.  579. 
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A  Tordiet,  however,  which  finds  the  defendant  gtiilty  of  an  assault  to  oom- 
ndt  great  bodily  injury,  without  stating  it  to  have  been  with  a  deadly  "weapon, 
imports  nothing  more  than  that  the  defendant  is  gnilty  of  a  simple  assault 
Bx  parte  Ah  Cka,  40  Id.  426;  PeopU  v.  Murat,  45  Id.  281;  Ex  parte  Max, 
44  Id.  579.  Upon  such  a  verdict,  a  defendant  can  not  be  confined  in  the 
itate  prison,  the  crime  of  which  he  has  been  convicted  being  simply  a  mis- 
demeinor.  In  Ex  parte  Ah  Cha,  40  Id.  426,  a  judgment  sentencing  the  de- 
loidants  to  confinement  in  the  state  prison,  upon  a  verdict  convicting  them 
of  "sn  assault  to  commit  great  bodily  injury,"  was  held  absolutely  void  and 
the  defendants  released  on  habea$  wrpuB,  In  Ex  parte  Max,  44  Id.  579,  this 
ruling  was  held  erroneous,  and  a  judgment  of  confinement  in  the  state  prison 
npoD  such  a  verdict,  was  held  not  void,  but  erroneous,  subject  to  be  corrected 
on  appeal  A  person  convicted  of  this  ofiTense  has  no  right  of  appeal  to  the 
tQpreme  court,  if  the  judgment  direct  that  he  be  confined  in  the  county  jaiL 
PeopU  V.  Avbre^,  63  Id.  427;  PeopU  v.  Cornell,  16  Id.  187. 

2.  Aflsanlt  with  Intent  to  Commit  Morder.^Sec.  217,  n.  1. 

a  Aflsanlt— Sec  240,  n.  1. 

CHAPl'ER  X. 

LIfiEL. 
Sectioh  248.  Libel  defined. 

249.  Punishment  of  libeL 

250.  Malice  presumed. 

251.  Truth  may  be  given  in  evidence.    Jury  to  determine  law 

and  fact. 

252.  Publication  defined. 

253.  Liability  of  editors  and  publishers. 

254.  Publishing  a  true  report  of  public  official  proceedings  privi- 

leged. 

255.  Extent  of  privilege. 

256.  Other  privileged  communications. 

257.  Threatening  to  publish  libel.     Ofier  to  prevent  publication, 

with  intent  to  extort  money. 

5248.  A  libel  is  a  malicious  defamation^  expressed  either 
by  writiug,  printiog,  or  by  signs  or  pictures,  or  the  like,  tend- 
ing to  blacken  the  memory  of  one  who  ia  dead,  or  to  impeach 
tbe  honesty,  integrity,  virtue,  or  reputation,  or  publish  the 
natural  or  alleged  defects  of  one  who  is  alive,  and  thereby  to 
expose  bim  to  public  hatred,  contempt,  or  ridicule.  [Amend- 
ment, approved  March  30,  1874;  in  effect  July  1,  1874. 

1.  Libel,  defined.  ~See  Civil  Code,  sec.  45. 

A  libel  is  a  publication  in  printing,  writing,  signs  or  pictures,  imputing  to 
another  something  which  has  a  tendency  to  injure  his  reputation;  to  disgrace 
or  degrade  him  in  society,  and  lower  him  in  the  esteem  and  the  opinion  of 
the  world;  or  to  bring  him  into  public  hatred,  contempt,  or  ridicule.  State 
y.JeandeU,  5  Harr.  (Del)  475;  Layton  v.  Harris,  3  Id.  (Del.)  406;  Com. 
V.  Clapp,  4  Mass.  163;  Obaugh  v.  Finn,  4  Pike,  110;  State  v.  Farlejf,  4  Mc- 
Cord  (S.  C),  317.     See  Townshend  on  Slander  and  Libel  (3d  ed.),  p.  71,  note. 
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2.  Libelous  PablicationB.->The  following  publications  have  been  held 
to  be  libelous: 

Any  publication,  the  tendency  of  which  is  to  degrade  and  injure  another 
person,  or  to  bring  him  into  contempt,  hatred,  or  ridicule,  or  which  accuses 
him  of  a  crime  punishable  by  law,  or  of  an  act  odious  and  disgraceful  in 
society.  Dexter  v.  Spear ^  4  Mason,  115;  Fonville  v.  M'Necue,  Dudley  (S.  C), 
304;  Adams  v.  Lawaon,  17  Gratt.  250. 

A  false  and  malicious  writing,  containing  an  insinuation  that  one  has  been 
guilty  of  perjury.  DUUiouse  v.  Dunning^  6  Conn.  391;  Mallerich  v.  MeriZy 
19  La.  Ann.  194;  Hatosv.  Stanford,  4  Sneed,  520;  HvUs  v.  Hutts,  62  Ind.  214. 

Charging  a  person  with  being  a  drunkard,  a  cuckold,  and  a  tory.  Giles  v. 
State,  6  Ga.  276. 

A  publication  which  assails  the  integrity  or  capacity  of  a  judge,  bobbins 
V.  Treadway,  2  J.  J.  Marsh,  540;  Spiering  v.  Andrae,  45  Wis.  330. 

A  correct  account  of  judicial  proceedings,  if  accompanied  with  comments 
and  insinuations,  tending  to  asperse  a  man's  chai'acter.  Com,  v.  Blanding,  3 
Pick.  304;  TJwmas  v.  Crosswell,  7  Johns.  264. 

A  newspaper  advertisement  describing  a  horse  as  having  been  stolen,  and 
giving  the  name  of  the  person  **  believed  to  be  the  thief."  Simmons  v.  Hol- 
ster, 13  Minn.  249. 

An  address  to  the  people  signed  by  the  chairman  of  a  meeting  of  citizens, 
containing  false  and  slanderous  charges  against  a  candidate.  Lewis  v.  Few, 
5  Johns.  1. 

A  publication  ironically  charging  plaintiff  with  insanity.  Southmck  v, 
Siei^ns,  10  Johns.  443;  Powef's  v.  Du  Bois,  17  Wend.  63. 

Writing  of  a  person  that  '*  he  is  thought  no  more  of  than  a  horse- thief  and 
a  counterfeiter."    Nelson  v.  Mvsgrove,  10  Mo.  648. 

A  publication  charging  one  with  having  paid  a  large  sum  of  money  for  pro- 
curing for  another  an  appointment  to  oflRce.      Weed  v.  Foster,  1 1  Barb.  203. 

A  publication  purporting  to  give  information  as  to  the  credit  and  standing 
of  a  mercantile  firm,  and  charging  one  member  thereof  with  dishonesty. 
Taylor  v.  Church,  1  E.  D.  Smith,  279. 

A  malicious  publication  of  an  obituary  notice  of  a  person  living.  Mt'Dridt 
V.  EllU,  9  Rich.  (S.  C.)  313. 

Publishing  of  a  man  that  he  has  put  in  circulation  a  false,  scandalous,  and 
scurrilous  report.     Colby  v.  ReynokU,  6  Vt.  489. 

Publishing  of  a  lawyer  that  he  is  a  ''pettifogging  shyster."  Bailey  v.  Kala- 
mazoo Pub.  Co.,  40  Mich, 251. 

A  newspaper  article  which  imputes  to  a  person  grave  offenses  and  dishon- 
est practices,  which,  if  established,  would  bring  him  into  general  contempt 
and  disgrace.      Wilson  v.  Fitch,  41  ChI.  363. 

A  charge  of  smuggling  goods  into  the  country,  contrary  to  the  revenue  laws. 
Stilu:ell  y.  Barter,  19  Wend.  487. 

249.  Every  person  who  willfully,  and  with  a  malicious  intent 
to  injure  another,  publishes  or  procures  to  be  published  any 
libel,  is  punishable  by  fine  not  exceeding  five  thousand  dollars, 
or  imprisonment  in  the  county  jail  not  exceeding  one  year. 

250.  All  injurious  publiciitiou  is  presumed  to  have  been  ma- 
licious if  no  justifiable  motive  for  making  it  is  shown. 
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L  Malice  in  the  publisher  of  a  libel  does  not  imply  personal  ill-will  towards 
the  person  libeled.     Com,  v.  Bonner,  9  Mete.  410. 

251.  In  all  criminal  prosecutions  for  libel,  the  truth  may  be 
given  in  evidence  to  the  jury,  and  if  it  appears  to  the  jury  that 
the  matter  charged  as  libelous  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends,  the  party  shall  be  ac- 
quitted. The  jury  have  the  right  to  determine  the  law  and  the 
fact 

1.  Constitutional  Provision. — The  above  section  is  taken  verbatim 
from  the  constitution  of  this  state.     Const,  sec.  9,  art.  1.     See  section  1125. 

2.  Province  of  the  Jury.— The  provision  of  the  above  section  that  '*  the 
jury  have  the  right  to  determine  the  law  and  the  fact/'  is  not  to  be  inter- 
preted as  giving  to  the  jury  the  right  to  decide  all  legal  problems  or  questions 
that  may  arise  daring  the  progress  of  a  trial  for  libeL  Prior  to  the  enact- 
ment of  the  Fox  Libel  Act,  the  usual  practice  in  criminal  trials  for  libel,  was 
for  the  court  where  there  were  no  facts  or  circumstances  which  raised  any 
JQstiBcation  or  excuse  in  point  of  law,  to  direct  the  jury  to  find  the  defendant 
guilty,  if  they  were  satisfied  as  to  the /art  of  publkatipn,  and  the  truth  of  the 
innuendoes.  Bex  v.  Owen,  10  St  Tr.  App.  169;  Hex  v.  Nutt,  3  T.  It  430, 
note;  Bex  v.  iVooclfally  5  Burr.  2661;  Bex  v.  Withers,  3  T.  R.  428.  The  pur- 
port  of  these  and  like  decisions  was,  that  it  was  purely  a  question  of  law 
whether  a  given  writing,  with  a  certain  meaning,  published  without  lawful 
excuse,  be  criminal,  a  question  that  the  court,  and  not  the  jury,  should  decide. 

The  Fox  Libel  Act,  passed  in  the  year  1792,  reads  as  follows:  '*  Whereas, 
doubts  have  arisen  whether  on  the  trial  of  an  indictment  or  information  for 
the  making  or  publishing  any  libeL  where  an  issue  or  issues  are  joined  be- 
tween the  king  and  the  defendant  or  defendants  on  the  plea  of  not  guilty 
pleaded,  it  be  competent  to  the  jury  impaneled  to  try  the  same  to  give  their 
verdict  upon  the  whole  matter  in  issue.  Be  it  therefore  declared  and  enacted 
by  the  king's  most  excellent  majesty,  by  and  with  advice  and  consent  of  the 
lords,  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  on  every  such  trial  the  jury 
sworn  to  try  the  issue  may  give  a  general  verdict  of  guilty  or  not  guilty  upon 
the  whole  matter  put  in  issue  upon  such  indictment  or  information;  and  shall 
not  be  requiretl  or  directed  by  the  court  or  judge  before  whom  such  indict- 
ment or  information  shall  be  tried,  to  find  the  defendant  or  defendants 
guilty,  merely  on  the  proof  of  the  publication  by  such  defendant  or  defend- 
ants of  the  paper  charged  to  be  a  libel,  and  of  the  sense  ascriljed  to  the  same 
in  such  indictment  or  information. 

•*IL  Provided  always,  that  on  every  such  trial,  the  court  or  judge  before 
whom  such  indictment  or  information  shall  be  tried,  shall,  according  to  tlieir 
or  his  discretion,  give  their  or  his  opinion  and  directions  to  the  jury  on  the 
matter  in  issue  between  the  king  and  the  defendant  or  defendants,  in  like  man- 
ner as  in  other  criminal  cases. 

**  IIL  Provided  also,  that  nothing  herein  contained  shall  extend  or  be  con- 
strued to  extend  to  prevent  the  jury  from  finding  a  special  verdfct  in  their 
discretion  as  in  other  criminal  cases. 

"  rV.  Provide<l  also,  that  in  case  the  jury  shall  find  the  defendant  or  defend- 
ants guilty,  it  sludl  and  may  be  lawful  for  the  said  defendant  or  defendants 
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to  move  in  arrest  of  judgment,  on  snch  ground  and  in  such  manner  as  by  law 
he  or  they  might  have  done  before  the  passing  of  this  act;  anything  herein 
contained  to  the  contrary,  notwithstanding."    32  George  III.  c.  60. 

3.  Justification.— The  justification  must  be  as  broad  as  the  libeL  StilweU 
V.  Barter^  19  Wend.  487;  Skinner  v.  Powers^  1  Wend.  451.  It  is  accordingly 
held,  that  it  is  not  a  sufficient  defense  to  show  merely  that  the  matter  pub- 
lished was  true,  without  showing  it  to  have  been  published  from  *'  good 
motives,  and  for  justifiable  ends,"  and  vice  versa.  Bartheiemy  v.  People^  2 
Hill,  248;  Com,  v.  Ciapp,  4  Mass.  163;  Com,  v.  Blanding,  3  Pick.  304.  Evi- 
dence that  defendant  believed  the  charges  contained  in  the  libel  to  be  true, 
is  inadmissible.  Com,  v.  Snelling,  16  Id.  337.  Nor  is  the  general  bad  char- 
acter of  the  person  against  whom  the  charges  are  made  a  good  defense.  Id. 
Nor  ignorance  on  the  part  of  the  publisher,  that  the  matter  is  libelous. 
Curtis  V.  Musaey,  6  Gray,  261.  Nor  can  a  charge  of  specific  acts  of  bad  con- 
duct be  justified  by  proof  of  other  instances  not  specified  in  the  writing. 
Bartheiemy  v.  People,  2  Hill  (N.  Y.),  248.  Nor  can  the  defendant  justify,  by 
proving  that  the  libelous  matter  had  been  a  general  and  currently  believed  re- 
port in  the  neighborhood.  State  v.  White,  7  Ired.  180;  Hampton  v.  Wilson,  4 
Dev.  468.  A  letter  to  a  woman,  containing  libelous  matter  concerning  her 
suitor,  can  not  be  justified  on  the  ground  that  the  writer  was  her  friend  and 
former  pastor,  and  that  the  letter  was  written  at  the  request  of  her  parents. 
**  The  Count  Joannes**  v.  Bennett,  5  Allen,  169.  The  burden  of  proving  the 
justification  is  upon  the  defendant.    Com,  v.  Bonner,  9  Mete  410. 

252.  To  sustain  a  charge  of  publishing  a  libel,  it  is  not  need- 
ful that  the  words  or  things  complained  of  should  have  been  read 
or  seen  by  another.  It  is  enough  that  the  accused  knowingly 
parted  with  the  immediate  custody  of  the  libel  under  circum- 
stances which  exposed  it  to  be  read  or  seen  by  any  other  person 
than  himself. 

1.  Publication  of  Libel.  — To  enable  a  party  to  maintain  an  action  for 
the  publication  of  a  libel,  it  is  necessary  that  the  matter  should  have  been 
published  concerning  the  plaintifi*,  and  that  it  should  have  been  so  understood 
by  at  least  some  one  third  person.     De  Witt  v.  Wright,  7  Pac.  C.  L.  J.  602. 

253.  Each  author,  editor,  and  proprietor  of  any  book,  news- 
paper, or  serial  publication,  is  chargeable  \^ilh  the  publication 
of  any  words  contained  in  any  part  of  such  book,  or  number 
of  such  newspaper  or  serial. 

254.  No  reporter,  editor,  or  proprietor  of  any  newspaper  is 
liable  to  any  prosecution  for  a  fair  and  true  report  of  any  ja* 
dicial,  legislative,  or  other  public  official  proceedings,  or  of  any 
statement,  speech,  argument,  or  debate  in  the  course  of  the 
same,  except  upon  proof  of  malice  in  making  such  report, 
which  shall  not  be  implied  from  the  mere  fact  of  publication. 

1.  Publishing  Report  of  Official  Prooeedlnga — Privileged. — A  gar- 
bled report  of  judicial  proceedings,  or  a  true  report  to  which  is  added  com- 
ments and  insinuations  tending  to  asperse  a  man's  character,  is  hbeloas. 
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Thomcu  V.  CroawfU,  7  Johns.  264;  Com,  v.  Blanding,  3  Pick.  304.  A  full, 
fair,  ^d  correct  account  of  a  trial  is  a  privileged  publication,  but  it  should 
contain  nothing  in  addition  to  what  forms,  strictly  and  properly,  the  legal 
proceedings.  Stanley  v.  Wel>b,  4  Sandf.  21;  Edsall  v.  Brooks,  17  Abb.  Pr. 
221.     See  also,  Impeadiment  of  Judge  Parsons,  I  Cal.  639. 

255.  Libelous  remarks  or  comments  connected  with  matter 
privileged  by  the  last  section,  receive  no  privilege  by  reason  of 
their  being  so  connected. 

256.  A  communication  made  to  a  person  interested  in  the 
communication,  by  one  who  was  also  interested,  or  who  stood 
in  such  relation  to  the  former  as  to  afford  a  reasonable  ground 
for  supposing  his  motive  innocent,  is  not  presumed  to  be  mali- 
cious, and  is  a  privileged  communication. 

257.  Every  person  who  threatens  another  to  publish  a  libel 
concerning  him,  or  any  parent,  husband,  wife,  or  child  of  such 
person,  or  member  of  his  family,  and  every  person  who  offers 
to  prevent  the  publication  of  any  libel  upon  another  person, 
with  intent  to  extort  any  money,  or  other  valuable  consideration, 
from  any  person,  is  guilty  of  a  misdemeanor. 


TITLE    IX. 

OP  CRIMES  AGAINST  THE   PERSON,  AND   AGAINST 
PUBLIC  DECENCY  AND  GOOD  MORALS. 

Chapter  I.  Rape,  Abduction,  Carnal  Abuse  of  Children,  and 
Seduction,  §§261-267. 
n.  Abandonment  and  Negleot  op  Children,  §§270-272. 

III.  Abortions,  §§274-275. 

IV.  Child  Stealing,  §278. 

V.  Bigamy,  Incest,  and  the  Crime    against    Nature, 
§§281-287. 
VI.  Violating  Sepulture  and  the  Remains  op  the  Dead, 
§§290-297. 

Vn.    CRiaiES  AGAINST  RELIGION   AND   CoNSCIENdE,  AND  OtHER 

Offenses  against  Good  Morals,  §§299-309. 
Vin.  Indecent  Exposure,  Obscene  Exhibitions,  Books,  and 
Prints,  and  Bawdy  and  Other  Disorderly  Houses, 
§§311-318. 
IX.  Lotteries,  §§319-326. 
X.  Gaming,  §§330-336. 
XI.  Pawnbrokers,  §§338-343. 
Xn.  Other  Injuries  to  Persons,  §§346-367. 
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CHAPTER  I. 

RAPE,   ABDUCTION,  CARNAL  ABUSE  OF  CHILDREN.   AND  SE- 
DUCTION. 
Section  26 L  Rape  defined. 

262.  When  physical  ability  must  be  proved. 

263.  Penetration  safficient. 

264.  Punishment  of  rape. 

265.  Abduction  of  women. 

266.  Seduction  for  purposes  of  prostitution. 

267.  Abduction. 

261.  Eape  is  an  act  of  sexual  intercourse  accomplished  with 
a  female,  not  the  wife  of  the  perpetrator,  under  either  of  the 
foUowiug  circumstances: 

1.  Where  the  female  is  under  the  age  of  ten  years. 

2.  Where  she  is  incapable,  through  lunacy,  or  any  other  un- 
soundness of  mind,  whether  temporary  or  permanent,  of  giv- 
ing legal  consent. 

3.  W'here  she  resists,  but  her  resistance  is  overcome  by  force 
or  violence. 

4.  Where  she  is  prevented  from  resisting  by  threats  of  imme- 
diate and  great  bodily  harm,  accompanied  by  apparent  power 
of  execution;  or  by  any  iutoxicafting  narcotic,  or  ansesthetic 
substance,  administered  by  or  with  the  .privity  of  the  accused. 

5.  Where  she  is,  at  the  time,  unconscious  of  the  nature  of 
the  act,  and  this  is  known  to  the  accused. 

6.  Where  she  submits,  under  a  belief  that  the  person  com- 
mitting the  act  is  her  husband,  and  this  belief  i^  induced  by 
any  artifice,  pretense,  or  concealment  practiced  by  the  accused, 
with  intent  to  induce  such  belief. 

1.  Rape. — This  offense  is  defined  by  Blackstone  to  be  the  carnal  knowl- 
edge of  a  woman  by  force  and  against  her  will.  4  Bl.  Com.  210.  \\Tiarton 
defines  it  to  be  the  act  of  carnal  knowledge  of  a  woman  without  her  conscious 
permission,  such  permission  not  "being  extorted  by  force  or  fear  of  immediate 
bodily  harm.  1  Whart.  Crim.  L.  (8th  ed.),  sec.  560.  It  will  be  perceived 
that  the  definition  given  by  the  code  is  much  more  comprehensive  than  that 
given  by  the  common  law  writers.  In  the  annotated  edition  thereof,  pub- 
lished in  1872,  this  definition  is  stated  to  include,  ''the  various  instances 
which  have  l>een  adjudged  to  constitute  the  offense,  with  some  others  which 
have  been  held  not  to  fall  within  the  limited  definition  of  the  common  law 
autliorities,  but  to  which  the  same  penalties  ought  to  be  extended."  Force 
is  sometimes  considered  as  an  essential  to  this  offense.  1  East  P.  C.  434; 
Brculley  v.  State,  32  Ark.  704;  but  this  is  not  necessary  in  those  cases  in 
which  acquiescence  is  caused  by  fraud  or  stupefaction.  An  indictment 
should  allege,  however,  that  the  offense  was  "forcibly"  committed,  and  in 
the  coses  just  mentioned,  this  allegation  is  considered  proved,  by  proof  of  pene* 


Digitized  by 


Google 


99  RAPE  AND  SEDUCJTION.  §261 

tration.  Com,  v.  Fogertyy  8  Gray,  489;  State  v.  Johnson,  67  N.  C.  55;  1  Whart. 
Crim.  L.  (8th  ed.),  sec.  551.  Force,  or  the  intent  to  use  force,  in  all  cases 
▼here  acquiescence  has  not  been  obtained  by  fraud  or  stupefaction,  is  essen- 
tial to  the  offense,  and  must  be  averred  and  proved.  1  Whart.  Grim.  L.  (8th 
ed.),  sec  550;  Taylor  v.  StaU,  60  Ga.  79;  StaU  v.  Hagerman,  47  Iowa,  151; 
•  McNair  v.  Statey  53  Ak.  453;  Dawson  v.  Staie,  29  Ark.  117;  Bradley  y.  State, 
32  Id.  704;  Smith  v.  StaU,  12  Ohio  St.  466;  State  v.  Erickson,  45  Wis.  86; 
People  V.  Brown,  47  Cal.  447;  People  v.  Boyal,  53  Id.  62.  Resistance  on  the 
parfc  of  the  woman  must  also  be  established;  but  it  is  not  necessary  to  show 
that  ahe  used  all  the  resistance  in  her  power,  if  her  resistance  was  bona  fide, 
and  "  was  the  utmost  according  to  her  lights,  that  she  could  offer. "  1  Whart. 
Crim.  L.  (8th  ed.),  sec.  557;  Com^  v.  McDonald,  110  Mass.  406;  Jenkins  v. 
State,  1  Tex.  App.  346;  StaU  v.  Dohring,  59  N.  Y.  374;  Mills  v.  State,  52  Ind. 
187.  On  the  trial  of  an  indictment  for  this  offense,  it  is  necessary  to  prove: 
1.  Penetration.  Any  sexual  penetration,  however  slight,  is  sufficient  to  com- 
plete the  crime.  See  sec.  263.  Proof  of  emission  is  not  necessary.  1  Whart. 
Crim.  L.  (8th  ed. ),  sec  554.  There  must  be  specific  proof  of  some  penetra- 
tion, though  such  proof  may  be  inferred  from  circumstances  aside  from 
the  statement  of  the  party  injured.  Com,  v.  Beade,  2  Whart.  &  S.  Med. 
Juriap.,  sec  245;  StaU  v.  Tarr,  28  Iowa,  397;  Brauerv,  State,  25  Wis.  413. 
And,  2.  That  it  was  done  by  force,  and  against  the  will  of  the  woman.  This 
element  of  force,  however,  as  above  stated,  is  not  necessary  in  those  cases, 
where  the  crime  is  committed  by  fraud  or  stupefaction. 

2.  Sabdivision  1— Female  under  Ten  yearn. — The  law  presumes  a 
female  of  tender  years  incapable  of  consenting  to  sexual  intercourse,  and  a 
man  who  has  connection  with  such  a  female,  although  she  may  have  in  fact 
consented  thereto,  is  guilty  of  rape.  1  Whart.  Crim.  L.  (8th  ed.),  sec.  558; 
Dawson  v.  StaU,  29  Ark.  120;  Stqpli^n  v.  Stale,  11  Ga.  225;  People  v.  McDon- 
ald, 9  Mich.  150;  Hays  v.  People,  1  Hill  (N.Y.)  351;  State  v.  Farmer,  4  Ired. 
224;  Anachicks  v.  StaU,  6  Tex.  App.  524.  See  O'Meara  v.  StaU,  17  Ohio  St. 
515.  In  Louisiana  and  Virginia,  a  female  under  twelve  years  of  age  is  con- 
sidered incapable  of  consenting  to  sexual  intercourse.     StaXe  v.  Tilman,  30 

.  La.  Ann.  1249;  Lawrence  v.  Com,  30  Gratt.  846.  At  the  common  law,  the 
ige  at  which  she  was  considered  incapable  of  consenting  was  ten  years  and 
under.  SiaU  v.  Stephen,  11  Ga.  227.  It  is  no  excuse  that  the  person  accused 
believed  the  girl  to  be  over  such  age,  or  that  she  told  him  that  she  was. 
Lawrence  v.  Com,,  30  Gratt.  845.  He  takes  the  risk,  and  if  she  is  under  that 
age,  he  is  gnilty.     Id. 

3.  Sabdivision  2— Female  Incapable  of  Consenting,  through  Lu- 
nacy, etc. — ^This  provision  was  no  doubt  taken  from  the  decision  in  the 
case  of  Reg.  v.  Fletcher,  8  Cox.  C.  C.  131,  where  it  was  held  that  rape  may  le 
oommitted,  although  the  carnal  knowledge  of  the  woman  is  not  against  her 
will,  provided  it  is  accomplished  by  force,  and  without  her  consent.  In  that 
ease  the  defendant  was  convicted  of  rape,  it  appearing  that  he  had  had  car- 
nal knowledge  of  a  girl,  aged  thirteen  years,  of  imbecile  mind,  by  force,  and 
without  her  consent,  although  it  did  not  appear  that  it  was  against  her  will. 
It  is  now  generally  conceded  that  forcible  intercourse  with  a  female,  incapa- 
ble, through  Imbecility  of  mind,  of  giving  legal  consent,  is  rape;  although  she 
was  above  ten  years  of  age,  and  offered  no  resistance.  Queen  v.  Hyan,  2  Cox 
C.  C.  115;  State  v.  Tarr,  28  Iowa,  397;  Stephen  v.  StaU,  11  Ga.  227;  ^oe  State 


Digitized  by 


Google 


§261  RAPE  AND  SEDUCTION.  100 

V.  Crow,  10  West  L.  J.  501;  McNamara^s  case,  Oakley,  521,  cited  in  An- 
notated Penal  CJode  of  1872,  sec.  261,  n. 

4.  Sabdivlsion  3 — Resistance  Overcome  by  Force  or  Violence.— 
This  provision,  and  the  first  part  of  the  next,  embrace  the  ordinary  cases  of 
rape.  Resistance  is  an  incident  by  which  consent  can  be  determined;  and  it 
is  necessary  to  show  that  the  woman  offered  such  resistance  as  was  in  her 
I)Ower.  Consent,  however  reluctant,  if  free,  negatives  rape.  1  Whart.  Crim. 
L.  (8th  ed.)  557;  Ansdiicka  v.  State,  6  Tex.  App.  624;  Com.  v.  McDonaUl,  110 
Mass.  405;  Anderson  v.  State,  41  Wis.  430;  People  v.  Brown,  4n  Cal.  447. 
See  generally  as  to  resistance  overcome  by  force.  Charles  v.  State,  6  Eng. 
389;  Pollard  v.  State,  2  Iowa,  567;  Wyatt  v.  State,  2  Swans.  394;  Lewis  v. 
Stale,  30  Ala.  54;  State  v.  Blake,  39  Me.  322;  Barney  v.  People,  22  lU.  160. 
As  to  resistance  overcome  by  fear,  see  Pleasant  v.  State,  8  Eng.  360;  Wright 
V.  %tate,  4  Humph.  194;  State  v.  Ruth,  21  Kans.  138;  Turner  v.  People,  33 
Mich.  364;  Reg,  v.  Wright,  4  F.  &  F.  967;  Reg.  v.  Day,  9  Car.  &  P.  722;  Reg. 
v.  Hallttt,  Id.  748;  Reg.  v.  Rudland,  4  F.  &  F.  495. 

5.  Subdivision  4— Administering  Intoxicating,  Narcotic,  or  Anaes- 
thetic Substance. — The  second  clause  of  this  subdivision  is  intended  to 
cover  cases  where  the  female  is  rendered  temporarily  incapable  of  giving  con- 
sent by  means  of  liquor  or  drugs.  In  Reg.  v.  Camplin,  1  Cox  C.  C.  220;  1 
Den.  C.  C.  89;  1  Car.  &  Kir.  746,  the  jury  found  that  the  prisoner  gave  liquor 
to  the  female  for  the  purpose  of  exciting  her  passions  and  inducing  her  con- 
sent; it  had,  however,  the  effect  of  rendering  her  drunk  and  insensible,  in 
which  condition  he  violated  her.  This  was  held  to  be  rape;  on  the  ground 
that  the  connection  was  accomplished  witliout  the  consent  and  against  the  will 
of  the  female,  which  was  all  that  was  necessary  to  constitute  the  offense. 
Actual  resistance  on  her  part  was  not  necessary  to  be  shown.  A  number  of 
similar  instances  of  the  commission  of  the  offense  are  referred  to  in  2  Whart. 
&  S.  Med.  Jurisp.  (3d  ed.),  sees.  245-267.  This  clause  is  not  limited  to  cases 
in  which  the  stupefying  drug  is  administered  with  intent  to  facilitate  a  rape. 
Cases  in  which  the  drug  is  administered  from  proper  motives,  but  the  ac- 
cused afterwards  avails  himself  of  the  helplessness  of  the  subject  to  commit 
the  offense^  are  designed  to  be  included.  It  is  indeed  doubtful  whether,  in 
the  case  of  Reg.  v.  Camplin,  above  cited,  a  conviction  would  have  been  sus- 
tained independent  of  the  circumstances,  upon  which  some  stress  is  laid  by 
members  of  the  court,  that  the  liquor  was  given  with  an  unlawful  intent, 
and  that  the  prosecutrix  indicated  dissent  by  refusing  the  prisoner's  solicita- 
tions as  long  as  she  had  the  power.  See  Com.  v.  Burke,  105  Mass.  376; 
People  v.  Stoyell,  54  Me.  24;  People  v.  Quin,  50  Barb.  128. 

6.  Subdivision  5— Unconscious  of  the  Nature  of  the  Act — It  can 

but  rarely  happen  that  the  subject  of  the  offense  consciously  submits  to  the 
act  uncompelled,  without  being  aware  of  its  nature;  yet  some  cases  of  this 
sort  are  reported.  In  Reg.  v.  Case,  4  Cox  C.  C.  220,  the  defendant  was  a 
medical  practitioner,  and  the  prosecutrix  was  a  young  'girl  placed  under  his 
care  for  medical  treatment.  She  made  no  resistance  to  the  connection,  owiikg 
to  a  belief,  from  representations  of  defendant,  that  she  was  submitting  to 
medical  treatment  for  the  ailment  under  which  she  labored:  Held,  upon  an 
indictment  for  assault,  that  the  accused  was  rightly  convicted.  Her  sub- 
mission to  the  act,  under  an  impression  that  it  was  something  necessary  to 
her  case,  was  not  such  a  consent  as  relieved  the  defendant  from  criminal 
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responsibility.  Whether  it  is  to  be  regarded  as  possible  that  a  connection 
■hoald  be  accomplished  during  the  unconsciousness  of  natural  sleep,  without 
arousing  the  female,  is  said  to  be  an  open  question  in  medical  juiisprudence. 
See  Beck  Med.  Jurisp.  (7th  ed.)  117;  Tayl.  Med.  Jurisp.  (5th  ed.)  654; 
Whart.  &  S.  Med.  Jurisp.  336,  sees.  440,  441;  Montgomery  on  Pregnancy 
(2d  ed.),  361;  Bundelias,  96,  99.  Whether  an  unlawful  connection  so  accom- 
plished should  be  deemed,  if  proved,  to  amount  to  rape,  has  been  differently 
decided  by  the  courts.  See  Reg.  v.  Sweeuie,  8  Cox  C.  C.  223;  3  Irvine,  159, 
in  the  affirmative,  and  FieUTa  case,  4  Leigh,  648;  Charles  v.  State,  6  Eng. 
389,  in  the  negative.  In  the  note  to  this  subdivision,  in  the  annotated  Penal 
Code,  published  in  1872,  it  is  stated,  that  it  was  not  the  intention  to  include 
in  this  subdivision,  cxkses  where  connection  is  had  with  a  woman  while  asleep. 
•*  It  was  thought  best  by  the  commissioners,  on  a  review  of  the  authorities, 
not  to  specify  this  as  one  of  the  cases  embraced.  The  danger  of  giving  nse 
to  nnjust  prosecutions  in  cases  where  the  sleep  was  merely  simulated,  is  to 
to  be  weighed  against  that  of  the  commission  of  the  offense  where  the  sleep 
is  genuine."  Mr.  Wliar£on,  in  the  late  edition  (8th)  of  his  work  on  criminal 
law,  states  the  law  to  be  now  settled,  **  that  an  unconscious  submission  dur- 
ing sleep  is  rape."  Beg.  V.  MayrirHf  12  Cox  C.  C.  311;  Whart.  &  S.  Med. 
Jurisp.,  vol.  2,  sees.  246,  264,  275.     See  Beg.  v.  Lock,  27  L.  T.,  N.  S.,  661. 

7.  Subdivision,  6— Sabmlttiiig  under  Belief  that  the  Person  is 
her  Husband. — Several  cases  are'to  be  found  in  the  reports,  in  which  a 
criminal  connection  has  been  accomplished  by  means  of  personating  the 
husband  of  the  female.  In  England  this  is  held  not  to  be  rape.  Beg.  v. 
Clarke,  Dearsly,  397;  6  Cox  C.  C.  412;  18  Jur.  1059;  29  Eng.  L.  Eq.  542; 
Bez  V.  Jackson,  Russ  &  Ry.  487;  Beg.  v.  WilUams,  8  Car.  &  P.  286;  Beg.  v. 
SautuUrs,  Id.  265;  Beg.  v.  Barrow,  11  Cox  C.  C.  191;  see  Beg.  v.  Mayers,  12 
Id.  311.  In  Scotland  it  has  been  held  to  be  rape.  Beg.  v.  Staeenie,  8  Id.  223; 
Fraser's  case,  Arkley's  Jus.  329.  In  this  country,  different  views  have  been 
expressed  by  different  courts,  some  following  the  English  cases,  and  others 
taking  a  contrary  view.  See  Lewis  v.  Slate,  30  Ala.  54;  Wyatt  v.  State,  3 
Swan,  394;  State  v.  Brooks,  76  N.  C.  1;  2  Bennett  &  Head.  Lead.  Crim.  Cas. 
255,  257,  abd  cases  there  cited,  where  the  English  rule  was  adopted.  See,  as 
adopting  a  contrary  rule,  State  v.  Shephard,  7  Conn.  54;  1  Wheel.  C.  C. 
381;  Carter  v.  Stale,  35  Ga.  263.  See  Com.  v.  Fields,  4  Leigh,  648;  Walter  v. 
People,  50  Barb.  144.  In  the  note  to  this  subdivision  in  the  annotated  edition 
of  the  Penal  Code,  issued  in  1872,  it  is  stated  that,  **  it  is  regarded  that  this 
offense  fully  partakes  of  the  guilt  of  rape,  and  should  share  its  punishment 
in  all  instances  in  which  any  means  are  used  by  the  accused  to  create  a  belief 
that  he  is  the  husband." 

8.  Proof  of  Rape. — A  person  can  not  be  convicted  in  this  state  of  the 
crime  of  rape  upon  the  testimony  of  the  prosecutrix,  unsustained  by  facts 
sod  circumstances,  without  the  court  warning  the  jury  of  the  danger  of  a 
conviction  on  such  testimony.  People  v.  Benson,  6  Cal.  22 1 .  Uncorroborated, 
the  testimony  of  the  prosecutrix  that  the  defendant  committed  the  offense 
spoD  her,  is  insufficient  to  sustain  a  verdict  of  conviction.  People  v.  Ham- 
Uton^  46  CaL  540;  People  v.  Ardaga,  51  Id.  371.  If  on  the  trial  of  one  in- 
dicted for  this  offense,  he  introduces  testimony  to  impeach  the  character  of 
the  proeecntiog  witness  for  chastity,  the  prosecution  may  introduce  testimony 
to  support  her  general  character  for  chastity.     People  v.  Tyler,  36  Cal.  522. 
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9.  Indictment,  ^vhen  Sufficient. — An  indictment  that  charges  that 
the  defendant  did  unlawfully  and  feloniously  have  carnal  knowledge  of  a  cer- 
tain female  child  under  ten  years  of  age,  is  sufficient.  PeopU  v.  MilU,  17 
Cal.  276.  The  age  of  the  person  charged  need  not  be  averred.  PeopU  v.  ,4* 
Yek,  29  Id.  575.  Charging  the  oflfense  in  the  language  of  the  statute  is  suf- 
ficient People  V.  Burke^  34  Id.  661.  Words  conveying  the  same  meaning 
may  be  used.  PeopU  v.  Oirr,  53  Id.  629.  An  indictment  charging  rape,  and 
an  assault  with  intent  to  commit  rape,  is  not  demurrable,  as  charging  two 
offenses.  PeopU  v.  TyUr,  35  Id.  553.  Nor  need  one  charging  an  assault 
with  intent  to  commit  rape,  aver  that  the  person  assaulted  was  not  the  de- 
fendant's wife.    PeopU  v.  Estrada,  53  Id.  600. 

10.  Assault  with  Intent  to  Commit  Rape. — Sec.  220,  n. 

262.  No  conviction  for  rape  can  be  had  against  one  who 
was  under  the  age  of  fourteen  years  at  the  time  of  the  act  al- 
leged, unless  his  physical  ability  to  accomplish  penetration  is 
proved  as  an  independent  fact,  and  beyond  a  reasonable  doubt. 

1.  Defendant's  Capacity  to  Commit  Rape. — At  the  common  law,  a  boy 
under  fourteen  \»  irrebuttably  presumed  to  be  incapable  of  committing  a 
rape.  1  Whart.  Crim.  L.  (8th  ed.),  sec.  551,  and  cases  there  cited.  In  New 
York  and  Ohio  this  presumption  is  held  to  be  rebuttable.  PeopU  v.  Randolph, 
2  Park.  C.  R.  174;   WilUamsY,  State,  14X)hio,  222. 

263.  The  essential  guilt  of  rape  consists  in  the  outrage  to 
the  person  and  feelings  of  the  female.  Any  sexual  penetration, 
however  slight,  is  sufficient  to  complete  the  crime. 

1.  Sec.  261,  n. 

264.  Bape  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  five  years. 

265.  Every  person  who  takes  any  woman  unlawfully, 
against  her  will,  and  by  force,  menace,  or  duress,  compels  her 
to  marry  him,  or  to  marry  any  other  person,  or  to  be  defiled, 
is  punishable  by  imprisonment  in  the  state  prison  not  less  than 
two  nor  more  than  fourteen  years. 

266.  Every  person  who  inveigles  or  entices  any  unmarried 
female,  of  previous  chaste  character,  uuder  the  age  of  eighteen 
years,  into  any  house  of  ill-fame,  or  of  assignation,  or  elsewhere, 
for  the  purpose  of  prostitution,  or  to  have  illicit  carnal  connec« 
tion  with  any  man ;  and  every  person  who  aids  or  assists  in  such 
inveiglement  or  enticement;  and  every  person  who,  bj  any 
false  pretenses,  false  representation,  or  other  fraudulent  means, 
procures  any  female  to  have  illicit  carnal  connection  with  any 
man,  is  punishable  by  imprisonment  in  the  state  prison  not  ex* 
ceeding  five  years,  or  by  imprisonment  in  a  county  jail  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment.  [Amendmetit, 
approved  March  30,  1874;  in  effect  July  1,  1874. 
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1.  Abdtiotion  for  Purposes  of  Prostitation. — To  constitute  the  offeiue 
of  enticing  an  unmarried  female  under  the  age  of  eighteen  into  a  house  of 
ill-fame  for  the  purpose  of  prostitution,  there  must  be  an  intention  to  reduce 
the  female  to  a  condition  of  either  common  prostitution  or  concubinage. 
Shenm  v.  Pe^ple^  90  IlL  274.  The  kind  and  extent  of  seductive  arts  which 
will  satisfy  the  law  in  such  case  do  not  depend  upon  any  absolute  rule.  If 
the  inducements  held  out  do,  as  a  matter  of  fact,  entice  such  a  female  into  a 
house  of  ill-fame,  or  assignation,  or  elsewhere  for  the  purpose  of  prostitution, 
the  offense  is  complete.  Id.  The  enticing  away,  however,  for  the  purpose 
of  having  illicit  sexual  intercourse  with  the  individual  thus  soliciting  her  to 
accompany  him,  is  not  sufficient  to  constitute  the  offense.  It  must  be  an 
enticing  away,  with  view,  and  for  the  purpose,  of  placing  her  in  a  house  of 
ill-fame,  place  of  assignation,  or  elsewhere,  to  become  a  prostitute  in  the 
more  full  and  exact  sense  of  that  term.  She  must  be  placed  there  for  common 
and  indiscriminate  sexual  intercoujrse  with  men,  or  she  must  be  enticed  away 
for  the  purpose  of  sexual  intercourse  by  others  than  the  party  who  thus 
entices  her.  People  v.  Hoderigas,  49  Cal.  9;  Com.  v.  Cook,  12  Met.  93;  Car- 
penter V.  People,  8  Barb.  603;  State  v.  Sloyell,  64  Me.  24;  Osbom  v.  State,  52 
Ind.  526.  **  Previous  chaste  character,'*  as  used  in  the  statute,  means  actual 
personal  virtue  in  distinction  from  a  good  reputation.  Lyons  v.  State,  52  Ind. 
426;  1  Am.  Crim.  R.  28;  Kenyon  v.  People,  26  N.  Y.  203.  Evidence  of  the 
general  reputation  of  the  female's  want  of  chastity  is  inadmissible  in  such 
case;  there  must  be  specific  proof  of  lewdness.  Kenyon  v.  People,  26  N.  Y. 
203.  A  siogle  act  of  illicit  connection  may  be  shown  on  defendant's  behalf, 
however.  State  v.  Shean,  32  Iowa,  88;  Lyons  v.  State,  52  Ind.  426.  It  is  in- 
cnmbent  upon  the  prosecution  tp  show  that  such  female  was  of  previous  chaste 
character;  but  such  proof  need  not  be  by  direct  evidence,  but  it  may  be  shown, 
prima  facie,  by  presumption  from  other  facts.     People  v.  Poderigas,  49  Cal.  9. 

2.  Procures  any  Female,  etc. — To  procure  a  female  to  have  illicit  car- 
nal connection  with  any  man,  is  the  offense  of  a  procurer  or  procuress — of  a 
pander.  The  word  **  procures,"  as  used  in  the  statute,  refers  to  the  act  of  a 
person  who  procures  the  gratification  of  the  passion  of  lewdness  for  another. 
A  person  who  induces  a  female  of  previous  chaste  character,  to  have  illicit 
carnal  connection  with  himself,  is  not  one  who  **  procures  any  female  to  have 
illicit  carnal  connection  with  any  man."    People  v.  Roderigas,  49  Cal.  9. 

3.  Seduction. — The  seduction  of  a  female  is  not  an  offense  within 
section  266.,  Such  section  refers  to  one  who  procures  the  gratification 
of  the  passion  of  lewdness  in  another.  People  v.  Roderigas,  49  CaL  9.  See 
statute  for  the  punishment  of  seduction  at  the  6nd  of  this  chapter.  The  tes- 
timony of  medical  experts  in  a  trial  for  rape,  as  to  the  effect  of  indecent 
liberties  upon  the  mind  of  the  female,  is  inadmissible.  Such  acts  are  to  be 
daased  under  the  head  of  solicitation,  and  distinguish  tiie  crime  of  seduction 
from  that  of  rape.     PeopU  v.  Royal,  53  Id.  62. 

267.  Every  perBon  who  takes  away  any  female  under  the  age 
of  eighteen  years  from  her  father,  mother,  guardian,  or  other 
person  having  the  legal  charge  of  her  person,  without  tbeir 
eonsent,  for  the  purpose  of  prostitution,  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding  five  years,  and  a 
fine  not  exceeding  one  thousand  dollars. 
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1.  Abduction  of  Oirl  under  Eighteen  from  Father,  etc. — The  gist 
of  this  offense  is  the  taking  away  of  the  child,  for  the  purpose  of  prostitu- 
tion, against  the  will  of  the  person  having  lawful  charge  of  her.  Such  taking 
need  not  be  by  force,  either  actual  or  constructive;  but  if  the  consent  of  such 
person  is  obtained  by  fraud  the  offense  is  complete.  Reg.  y.  Maiikletow,  6  Cox 
C.  C.  143;  Reg.  v.  Frazfri  8  Id.  446;  Reg.  v.  Hopkins,  Car.  k  M.  254;  StaU 
V.  RuIU,  8  Iowa,  447.  The  consent  of  the  child  is  no  avail  to  the  prisoner, 
if  she  is  under  age,  notwithstanding  that  he  bona  fide  believed,  and  had  rea- 
sonable ground  for  believing,  that  she  was  over  age.  Reg.  v.  Prince,  1  An4. 
Crim.  Rep.  1;  Reg.  v.  Oiyier,  10  Cox  C.  C.  402;  Reg.  v.  Mycock,  12  Id.  28; 
Reg.  v.  Boothj  Id.  231.  The  enticing  away  must  be  for  the  purpose  of  pros- 
titution, and  not  merely  for  the  purpose  of  having  illicit  intercourse  with  her 
by  the  man  who  entices  her  away.  There  must  be  an  intent  to  reduce  the 
female  to  a  condition  of  common  prostitution.  Thus,  where  a  young  woman, 
who  lived  with  her  parents,  was  induced  by  a  man  to  leave  home  and  meet 
him  for  a  few  hours,  and  have  illicit  intercourse  with  him,  within  a  few  rods 
of  her  home,  after  which  she  returned  home,  the  offense  was  held  not  made 
out,  because  there  was  no  proof  of  an  intent  to  reduce  her  to  a  condition  of 
common  prostitution.  Slocum  v.  People,  90  111.  274.  See  People  v.  Roderigas, 
49  Cal.  9,  and  sec.  266,  n.  1. 

2.  *'  Other  Person  having  the  Legal  Charge  of  her  Person." — The 
following  meaning  was  given  to  these  words  b}*-  the  supreme  court  of  Iowa,  in 
construing  a  statute  similar  to  sec.  267:  *'  They  do  not  mean,  in  our  opinion, 
that  such  person  shall  have  all  the  power  and  authority  over  the  child,  pos- 
sessed by  the  pai*ent  or  legally  appointed  guardian.  Nor  do  they  hiean  a 
person  who  has  the  temporary  charge,  or  a  chai^ge  for  a  particular  purpose, 
as  a  school-mistress  or  governess.  If  otherwise  made  out,  the  crime  would 
be  complete,  if  the  taking  away  was  without  the  consent  of  the  person,  who, 
with  the  permission  of  the  parents,  if  living,  was  intrusted  with  the  care, 
custody,  charge,  or  control  of  the  child,  as  an  actual  member  of  the  family. 
If  she  was  temporarily  at  a  relative's  house,  and  he  should  consent,  and  the 
parent  not,  this  would  not  excuse  the  person  charged.  *  *  *  If  the 
parents  are  dead,  and  no  guardian  has  been  appointed,  those  with  whom 
she  resided  as  a  member  of  the  family,  and  who  had  her  wholly  under  their 
care  and  protection,  would  have  the  *  legal  charge  of  her  person,*  within  the 
meaning  of  the  statute."  State  v.  Ruhl,  8  Iowa,  447,  452.  See  Bish.  on 
Stat.  Crimes,  sec.  633,  and  cases  there  cited. 

An  act  to  punish  seduction. 
Section  1.  Every  person  who  inveigles  or  entices  any  unmar- 
ried female,  of  previous  chaste  character,  under  the  age  of 
eighteen  years,  into  any  house  of  ill-fame,  or  of  assignation,  or 
elsewhere,  for  the  purpose  of  prostitution,  and  every  person 
yiho  aids  or  assists  in  such  abduction  for  such  purpose,  and 
every  person  who  by  any  false  pretenses,  false  representation, 
or  other  fraudulent  means,  procures  any  female  to  have  illicit 
carnal  connection  with  any  man,  is  punishable  by  imprisonment 
in  the  state  prison  not  exceeding  one  year,  or  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  by  both.  [Ai^proved  Marcfi  1, 
1872.    Slots.  1871-2,  ISL 
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An  act  to  punish  adultery. 

Section  1.  Every  person  who  lives  in  a  state  of  open  and  no- 
torious cohabitation  and  adultery  is  guilty  of  a  misdemeanor, 
and  is  punishable  by  a  fine  not  exceeding  one  thousand  dollars, 
or  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
by  both. 

Sbo.  2.  If  two  persons,  each  being  married  to  another,  live 
together  in  a  state  of  open  and  notorious  cohabitation  and  adul- 
tery, each  is  guilty  of  a  felony,  and  is  punishable  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years. 

Sec.  3.  A  recorded  certificate  of  marriage,  or  a  certified  copy 
thereof,  there  being  no  decree  of  divorce,  proves  the  marriage 
of  a  person  for  the  purposes  of  this  act.  [Approved  March  15, 
1872.    5^tote.  1871-2,  380. 

1.  Adultery. — The  notoriety  is  as  material  in  making  out  the  offense 
made  punishable  by  the  above  act,  as  the  fact  of  adultery  committed.  Peo- 
ple ▼.  Gates,  46  CaL  52.  This  offense  can  not  be  sustained  by  proof  of  a  sin- 
gle act  of  illicit  intercourse,  or  a  number  of  acts.  The  living  together  must 
be  open  and  notorious,  as  if  the  relation  of  husband  and  wife  existed.  SearU 
▼.  People,  13  m.  597;  Miner  v.  People,  58  Id.  59;  Richardson  v.  State,  37 
Tex.  346;  Smith  v.  StaU,  39  Ala.  554. 

CHAPTER  n. 
ABANDONMENT  AND  NEGLECT  OF  CHILDREN. 

SxcnoN  270.  Omitting  to  provide  child  with  necessaries. 

271.  Deserting  child. 

272.  Disposing  of  child  for  street  begging,  mendicant,  or  wander- 

ing business. 

2TO.  Every  parent  of  any  child  who  willfully  omits,  without 
lawful  excuse,  to  perform  any  duty  imposed  upon  him  by  law, 
to  furnish  necessary  food,  clothing,  shelter,  or  medical  attend- 
ance for  such  child,  is  guilty  of  a  misdemeanor. 

1.  Indictable  Omissions. — Sec.  26,  n.  1. 

'  271.  Every  parent  of  any  child  under  the  age  of  six  years, 
and  every  person  to  whom  any  such  child  has  been  confided  for 
nurture  or  education,  who  deserts  such  child  in  any  place  what- 
ever, with  intent  wholly  to  abandon  it,  is  punishable  by  impris- 
onment in  the  state  prison  not  exceeding  seven  years,  or  in  a 
county  jail  not  exceeding  one  year. 

272.  Any  person,  whether  as  parent,  relative,  guardian,  em- 
ployer, or  otherwise,  having  in  his  care,  custody,  or  control, 
any  child  under  the  age  of  sixteen  years,  who  shall  sell,  appren- 
tice, give  away,  let  out,  or  otherwise  dispose  of  any  such  child 
to  any  person,  under  any  name,  title,  or  pretense,  for  the  voca- 
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tion,  use,  occupation,  calling,  service,  or  purpose  of  singing, 
playing  on  musical  instruments,  rope-walking,  dancing,  beg- 
ging, or  peddling,  in  any  public  street  or  highway,  or  in  any 
mendicant  or  wandering  business  whatsoever;  and  any  person 
who  shall  take,  receive,  hire,  employ,  use,  or  have  in  custody 
any  child  for  such  purposes,  or  either  of  them,  is  guilty  of  a 
misdemeanor.  [New  section,  approved  March  3,  1876;  in  effect 
immediately. 

1.  Statutes. —See  "An  act  for  the  protoction  of  children,  and  to  prevent 
and  punish  certain  wrongs  to  children,"  approved  March  30,  1878;  1877-8, 
812.  Also,  '*  An  act  relating  to  children,"  approved  March  30,  1878;  1877-8, 
813. 

CHAPTER  ni. 

ABORTIONS. 

Section  274.  Administering  drugs,  etc.,  with  intent  to  produce  miscarriage. 
275.  Submitting  to  an  attempt  to  produce  miscarriage. 

274.  Every  person  who  provides,  supplies,  or  administers 
to  any  pregnant  woman,  or  procures  any  such  woman  to  take 
any  medicine,  drug,  or  substance,  or-  uses  or  employs  any  in- 
strument or  other  means  whatever,  with  intent  thereby  to  pro- 
cure the  miscarriage  of  such  woman,  unless  the  same  is  neces- 
sary to  preserve  her  life,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  two  nor  more  than  five  years. 

1.  Evidence.— See  sec.  1 108,  n.     People  v.  Josselyn,  39  Cal.  393. 

2.  Child  Bom  Alive. — If  a  person  intending  to  procure  abortion,  doe« 
an  act  which  causes  a  child  to  be  bom  so  much  earlier  than  the  natural  time, 
that  it  is  bom  in  a  state  much  less  capable  of  living,  and  afterward  dies  in 
consequence  of  its  exposure  to  the  external  world,  the  person  who  by  his  mis- 
conduct so  brings  the  child  into  the  world  and  puts  it  thereby  into  a  situation 
in  which  it  can  not  live,  is  guilty  of  murder,    Reg,  v.  Wesit  2  Car.  &  Kir.  784. 

275.  Every  woman  who  solicits  of  any  person  any  medicine, 
drug,  or  substance  whatever,  and  takes  the  same,  or  who  sub- 
mits to  any  operation,  or  to  the  use  of  any  means  whatever, 
with  intent  thereby  to  procure  a  miscarriage,  unless  the  same  is 
necessary  to  preserve  her  life,  is  punishable  by  imprisonment 
in  the  state  prison  not  less  thistn  one  nor  more  than  five  years. 

CHAPTER  IV. 

CHILD  STEALING. 
Section  278.  Definition  and  punishment  of  child  stealing. 
278.     Every  person   who  maliciously,  forcibly,  or  fraudu- 
lently takes  or  entices  away  any  child  under  the  age  of  twelve 
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years,  with  intent  to  detain  and  conceal  such  cliild  from  its 
parent,  gaardian,  or  other  person  having  the  lawful  charge  of 
sach  child,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  ten  years,  or  by  imprisonment  in  a  county  jail 
not  exceeding  one  year,  and  a  fine  not  exceeding  five  hundred 
dollars. 

CHAPTER  V. 
BIGAMY,  INCEST,  AND  THE  CRIME  AGAINST  NATURE. 

SscnoN  281.  Bigamy  defined. 

282.  Exceptions. 

283.  Panishment  of  bigamy. 

284.  Marrying  a  husband  or  wife  of  another. 

285.  Incest. 

286.  Crime  against  natare. 

287.  Penetration  sufficient  to  complete  the  crime. 

5i81.  Every  person  having  a  husband  or  wife  living,  who 
marries  any  other  person,  except  in  the  cases  specified  in  the 
next  section,  is  guilty  of  bigamy. 

1.  ICarrlage,  "What  Ib. — What  constitutes  a  marriage  is  left  to  the  opera- 
tion of  the  rules  of  law  governing  that  relation.  The  definition  given  in  the 
civil  code  is  as  follows:  *'  Marriage  is  a  personal  relation  arising  out  of  a  civil 
contract,  to  which  the  consent  of*  parties  capable  of  making  it  is  necessary. 
Consent  alone  will  not  constitute  marriage;  it  must  be  followed  by  a  solem- 
nization, or  by  a  mutual  assumption  of  marital  rights,  duties,  or  obligations.'' 
Sec  55.  It  is  further  enacted  that  '*  consent  to  and  subsequent  consumma- 
tioQ  of  marriage  may  be  manifested  in  any  form,  and  may  be  proved  under 
the  same  general  rules  of  evidence  as  facts  in  other  cases. "  Sec.  57.  Also 
that  no  lawful  marriage  is  invalidated  because  not  licensed,  solemnized,  au- 
thenticated, and  recorded.  Sec.  68.  By  the  sections  referred  to,  what  were 
known  at  common  law  as  consensual  marriages  are  recognized  as  valid  in  this 
state.     See  also  the  case  of  Graham  v.  Bennett  2  Cal.  503. 

2.  Proof  of  Marriage. — It  is  generally  held  that  a  marriage  in  fact  must 
be  proven,  and  that  mere  proof  of  reputation  is  not  sufficient.  In  a  case  in 
Kew  York,  this  rule  and  its  limits  were  carefully  considered.  In  that  case 
the  prosecution  to  establish  the  fact  of  a  recent  marriage,  called  a  witness 
vrho  testified  in  substance  that  the  prisoner  conducted  her  to  a  house  where 
he  had  taken  rooms.  The  prisoner  went  out  and  returned  with  a  person 
represented  to  be  a  minister.  He  was  dressed  like  one,  and  had  on  a  white 
necktie.  She  did  not  ask  his  name.  The  marriage  ceremony  was  then  per- 
formed by  this  person.  He  used  the  form  of  marriage  of  the  Protestant 
Episcopal  church.  He  inquired  of  the  witness  if  she  would  take  the  prisoner 
for  her  husband,  and  she  replied  in  the  affirmative;  and  the  prisoner  was 
aaked  if  he  would  have  her  for  his  wife,  and  upon  his  replying  affirmatively,  the 
minister  declared  them  man  and  wife.  The  person  officiating  gave  her  a  cer- 
tificate, using  a  partly  printed  form  and  filling  in  the  blanks  by  writing. 
The  certificate  was  taken  by  the  prisoner,  and  put  in  his  trunk,  and  was 
afterwards  seen  by  a  sister  of   the  witness,  when  the  parties  were   living 


Digitized  by 


Google 


§§282-285  BIGAMY  AND  INCEST.  108 

together  as  man  and  wife.  This  marriage  ceremony  was  followed  by  cohabit- 
ation, which  continuedfor  about  a  year:  Heldy  that,  even  if  to  constitute  a  valid 
marriage,  it  must  be  solemnized  by  a  minister  or  magistrate,  the  evidence  was 
sufficient,  prima /acief  to  prove  a  marriage  in  fact.  A  penson  appeared  in  the 
character  of  a  clergyman,  performed  the  ceremony,  and  it  was  followed  by 
cohabitation.  If  the  person  officiating  was  not  a  clergyman,  it  was  for  the 
prisoner  to  show  that  fact.  In  New  York  there  may  be  a  valid  marriage, 
though  not  formally  solemnized  by  a  clergyman  or  consent  declared  before  a 
magistrate.  And  it  was  accordingly  held  that  if  parties  competent  to  con- 
tract, in  the  presence  of  witnesses,  agree  together  to  be  husband  and  wife, 
and  afterwards  cohabit  and  recognize  each  other  as  such,  it  is  a  sufficient 
marriage  to  sustain  an  indictment  for  bigamy  in  the  event  of  one  of  the  par- 
ties having  before  that  time  married  another,  who  is  still  living,  and  that  it 
was  not  an  error  for  the  judge  to  instruct  the  jury,  that  if  the  prisoner  and 
the  witness  agreed,  in  the  presence  of  the  man  represented  to  be  a  minister, 
to  be  man  and  wife,  and  afterwards  lived  together  as  such,  that  was,  in  the 
eye  of  the  law,  a  sufficient  marriage  to  sustain  an  indictment  for  bigamy;  the 
fact  that  the  prisoner  had,  before  that  time,  married  another,  and  she  was 
then  living,  being  admitted;  and  that  it  was  of  no  consequence  whether  the 
man  represented  to  be  a  minister  was  such  or  not.  Hayes  v.  People,  25  N. 
Y.  390. 

282.  The  last  section  does  not  extend: 

1.  To  any  person  by  reason  of  any  former  marriage,  whose 
husband  or  wife  by  such  marriage  has  been  absent  for  live  suc- 
cessive years  without  being  known  to  such  person  within  that 
time  to  be  living;  nor, 

2.  To  any  person  by  reason  of  any  former  marriage  which  has 
been  pronounced  void,  annulled,  or  dissolved  by  the  judgment 
of  a  competent  court. 

283.  Bigamy  is  punishable  by  fine  not  exceeding  two  thou- 
sand dollars,  and  by  imprisonment  in  the  state  prison  not  ex- 
ceeding three  years. 

284.  Every  person  who  knowingly  and  willfully  marries  the 
husband  or  wife  of  another,  in  any  case  in  which  such  husband 
or  wife  would  be  punishable  under  the  provisions  of  this  chap- 
ter, is  punishable  by  fine  not  less  than  two  thousand  dollars,  or 
by  imprisonment  in  the  state  prison  not  exceeding  three  years. 

285.  Persons  being  within  the  degrees  of  consanguinity 
within  which  marriages  are  declared  by  law  to  be  incestuous 
and  void,  who  intermarry  with  each  other,  or  who  commit  for- 
nification  or  adultery  with  each  other,  are  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding  ten  years. 

1.  Incestuous  Marriages. — **  Marriages  between  parents  and  children, 
ancestors  and  descendants  of  every  degree,  and  between  brothers  and  sisters, 
of  the  half  as  well  as  the  whole  blood,  and  between  uncles  and  nieces,  or 
aunts  and  nephews,  are  incestuous  and  void  from  the  beginning,  whether  the 
relationship  is  legitimate  or  illegitimate."    Civil  Ck)de,  sec.  59. 
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286.  Every  person  who  is  guilty  of  the  infamous  crime 
against  nature,  committed  with  mankind  or  with  t^ny  animal,  is 
punishable  by  imprisonment  in  the  state  prison  not  less  than 
five  years. 

287.  Any  sexual  penetration,  however  slight,  is  sufficient  to 
complete  the  crime  against  nature. 

CHAPTER  VI. 
VIOLATING    SEPULTURE    AND  THE   REMAINS  OF  THE   DEAD. 

Sjcction  290.  Unlawful  mutilation  or  removal  of  dead  bodies.     Not  to 
apply  to  certain  persons. 

291.  Unlawful  removal  of  dead  body  from  grave  for  dissection,  etc. 

292.  Who  are  charged  with  the  duty  of  burial. 

293.  Punishment  for  omitting  to  bury. 

294.  Who  are  entitled  to  custody  of  a  body. 

295.  Arresting  or  attaching  a  dead  body. 

296.  Defacing  tombs  and  monuments. 

297.  Unlawful  interments. 

5290.  Every  person  who  mutilates,  disinters,  or  removes 
from  the  place  of  sepulture,  the  dead  body  of  a  human  being 
without  authority  of  law,  is  guilty  of  felony.  But  the  provis- 
ions of  this  section  do  not  apply  to  any  person  who  removes  the 
dead  body  of  a  relative  or  friend  for  reinterment. 

1.  Note. — See  "Act  to  protect  public  health  from  infection  caused  by 
exhumation  and  removal  of  tlie  remains  of  deceased  persons."  Approved 
April  1,  1878;  1877-8,  1050.  This  act  does  not  repeal  sec.  200.  Both  are  to 
be  read  together,  and  an  indictment  which  charges  the  defendant  with  the 
crime  of  "violating  sepulture,"  committed  as  follows,  stating  the  facts,  is 
sufficient.     People  v.  DalUm,  S.  C.  Cal.,  decided  July  5,  1881. 

5291.  Every  person  who  removes  any  part  of  the  dead  body 
of  a  human  being  from  any  grave  or  other  place  where  the  same 
Las  been  buried,  or  from  any  place  where  the  same  is  depos- 
ited while  awaiting  burial,  with  intent  to  sell  the  same 
or  to  dissect  it,  without  authority  of  law,  or  from  malice  or 
wantonness,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  five  years. 

1.  Remoiral  of  Dead  Bodies.— See  Ex  parte  Wong  Tong  Ki,  6  Pac. 
C.  L.  J.  359. 

5282.  The  duty  of  burying  the  body  of  a  deceased  person 
devolves  upon  the  persons  hereinafter  specified: 

1.  If  the  deceased  was  a  married  woman,  the^duty  of  burial 
devolves  upon  her  husband; 

2.  If  the  deceased  was  not  a  married  woman,  but  left  any 
kindred,  the  duty  of  burial  devolves  upon  the  person  or  persons 
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in  the  same  degree  nearest  of  kin  to  the  deceased,  being  of 
adult  age,  and  within  this  state,  and  possessed  of  sufficient 
means  to  defray  the  necessary  expenses; 

3.  If  the  deceased  left  no  husband  nor  kindred  answering  the 
foregoing  description,  the  duty  of  burial  devolves  upon  the 
coroner  conducting  an  inquest  upon  the  body  of  the  deceased, 
if  any  such  inquest  is  hel4;  if  there  is  none,  then  upon  the 
persons  charged  with  the  support  of  the  poor  in  the  locality  in 
which  the  death  occurs; 

4.  In  case  the  person  upon  whom  the  duty  of  burial  is  cast 
by  the  foregoing  provisions  omits  to  make  such  burial  within  a 
reasonable  time,  the  duty  devolves  upon  the  person  next  speci- 
fied; and  if  all  omit  to  act,  it  devolves  upon  the  tenant';  or  if 
there  is  no  tenant,  upon  the  owner  of  the  premises  or  master; 
or  if  there  is  no  master,  upon  the  owner  of  the  vessel  in  which 
the  death  occurs  or  the  body  is  found. 

293.  Every  person  upon  whom  the  duty  of  making  burial 
of  the  remains  of  a  deceased  person  is  imposed  by  law,  who 
omits  to  perform  that  duty  within  a  reasonable  time,  is  guilty  of 
a  misdemeanor,  and,  in  addition  to  the  punishment  prescribed 
therefor,  is  liable  to  pay  to  the  person  performing  the  duty  in 
his  stead  treble  the  expenses  incurred  by  the  latter  in  making 
the  burial,  to  be  recovered  in  a  civil  action. 

294.  The  person  charged  by  law  with  the  duty  of  buryiuf? 
the  body  of  a  deceased  person  is  entitled  to  the  custody  of  such 
body  for  the  purpose  of  burying  it;  except  that  in  the  case  in 
which  an  inquest  is  required  by  law  to  be  held  upon  a  dead 
body  by  a  coroner,  such  coroner  is  entitled  to  its  custody  until 
such  inquest  has  been  completed. 

295.  Every  person  who  arrests  or  attaches  any  dead  body  of 
a  human  being,  upon  any  debt  .or  demand  whatever,  or  detains 
or  claims  to  detain  it  for  any  debt  or  demand,  or  upon  any  pre- 
tended lien  or  charge,  is  guilty  of  a  misdemeanor. 

296.  Every  person  who  willfully  and  maliciously  defaces, 
breaks,  destroys,  or  removes  any  tomb,  monument,  or  grave- 
stone, erected  to  any  deceased  person,  or  any  memento  or  me- 
morial, or  any  ornamental  plant,  tree,  or  shrub,  appertaining^ 
to  the  place  of  burial  of  a  human  being,  or  who  shall  mark,  de- 
face, injure,  destroy,  or  remove  any  fence,  post,  rail,  or  wall  of 
any  cemetery  or  graveyard,  is  guilty  of  a  misdemeanor. 

297.  Every  person  who  shall  bury  or  inter,  or  cause  to  be 
buried  or  interred,  the  dead  body  of  any  human  being,  or 
any  human  remains,  in  any  place  within  the  corporate  limits 
of  any  city  or  town  in  this  state,  or  within  the  corporate  limits 
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of  the  city  and  county  of  San  Francisco,  except  in  a  cemetery 
or  place  of  burial,  now  existing  under  the  laws  of  this  state, 
and  in  which  interments  have  been  made,  or  that  is  now  or 
may  hereafter  be  established  or  organized  by  the  board  of  su- 
pervisors of  the  county,  or  city  and  county,  in  which  such  city 
t)r  town,  or  city  and  county,  is  situate,  shall  be  guilty  of  a 
misdemeanor.  [New  Heclion,  approved  March  30,  1874;  in  effect 
from  passage. 

CHAPTER  Vn. 

OF  CHIMES  AGAINST  RELIGION  AND  CONSCIENCE,  AND  OTHER 
OFFENSES  AGAINST  GOOD  MORALS. 

SscmoN  299.  Barbarous  and  noisy  amusements,  and  theaters  where  liquors 
are  sold,  prohibited  on  Sunday. 
300.  Keeping  open  places  of  business  on  Sunday. 
SOL  Limitation  on  operation  of  preceding  section. 

302.  Disturbing  religious  meetings. 

303.  Sale  of  liquors  at  theaters  and  employing  women  to  sell 

liquors  thereat. 

304.  Selling  liquors  at  camp  meeting. 

305.  Limitation  of  preceding  section. 

306.  Procuring  female  under   seventeen  years  of    age  to  play 

musical  instruments  in  public.     Female  under  seventeen 
playing  musical  instruments  in  public. 

307.  Sale  and  use  of  opium. 

309.  To  prevent  admission  of  minors  to  houses  of  prostitution. 

2B9.  Every  person  who,  on  the  Christian  Sabbath,  gets  up, 
exhibits,  opens,  or  maintains,  or  aids  in  getting  up,  exhibiting, 
opening,  or  maintaining,  any  bull,  bear,  cock,  or  prize  fight, 
horse-race,  circus,  gambling-house,  or  saloon,  or  any  barba- 


Sec.  299.— Page  111. 
Repealed.    Took  eflfect  February  8,  1883. 

Sec   300.— Page  111. 
Repealed.     Took  eflfect  February  8,  1883. 

of  a  misdemeanor. 

1.  Sunday  Laws. — The  legislature  may  prohibit  all  persons  from  keep- 
ing open  their  places  of  business  on  Sunday.  Such  laws  are  constitutional. 
Ex  parte  Andrem,  18  Cal.  678;  Ex  paHe  Bird,  19  Id.  130.  A  law  which  pro- 
hibits a  certain  class  from  carrying  on  their  business  on  Sunday  is  special 
and  unconstitutional.    People  v.  Westerfield,  55  Cal.  550. 

300.  Every  person  who   keeps  open  on  Sunday  any  store, 
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workshop,  bar,  saloon,  banking-bouse,  or  other  place  of  busi- 
ness, for  the  purpose  of  transacting  business  therein,  is  punish- 
able by  fine  not  less  than  five  nor  more  than  fifty  dollars. 

301.  The  provisions  of  the  preceding  section  do  not  apply  to 
persons  who,  on  Sunday,  keep  open  hotels,  boarding-houses, 
barber-shops,  baths,  markets,  restaurants,  taverns,  livery- 
stables,  or  retail  drug-stores,  for  the  legitimate  business  of 
each,  or  such  manufacturing  establishments  as  are  usually  kept 
in  continued'  operation;  provided,  that  the  provisions  of  the 
preceding  section  shall  apply  to  persons  keeping  open  barber- 
shops, bath-houses,  and  hair-dressing  saloons  after  12  o'clock  h. 
on  Sunday.  [Amendment,  approved  April  15,  1880;  in  effect  fif- 
teen days  after  approval. 

1.  See  "An  act  to  regulate  and  provide  for  a  day  of  rest  in  certain  cases," 
approved  April  16,  1880.  Stats.  1880,  80.  See  Ex  parte  WeHterfiehi,  55  Cal. 
550. 

302.  Every  person  who  willfully  disturbs  or  disquiets  any  as- 
semblage of  people  met  for  religious  worship  by  noise,  profane 
discourse,  rude  or  indecent  behavior,  or  by  any  unnecessary 
noise,  either  within  the  place  where  such  meeting  is  held,  or  so 
near  it  as  to  disturb  the  order  and  solemnity  of  the  meeting,  is 
guilty  of  a  misdemeanor. 

303.  Every  person  who  sells  or  furnishes  any  malt,  vinous, 
or  spirituous  liquors  to  any  person  in  the  auditorium  or  lobbies 
of  any  theater,  melodeon,  museum,  circus,  or  caravan,  or  place 
where  any  farce,  comedy,  tragedy,  ballet,  opera,  or  play,  is  be- 
ing performed,  or  any  exhibition  of  dancing,  juggling,  wax- 
work figures,  and  the  like  is  being  given  for  public  amusement, 
and  every  person  who  employs  or  procures,  or  causes  to  be  em- 
ployed or  procured,  any  female  to  sell  or  furnish  any  malt,  vinous, 
or  spirituous  liquors  at  such  place,  is  guilty  of  a  misdemeanor. 

1.  See  Ex  parte  Smith  and  Keating,  38  Cal.  702;  Ex  parte  Maguire,  7  Pac. 
C.  L.  J.  357;  Const.,  sec.  18,  art.  22. 

2.  Special  Acts. — Sale  of  liquors  to  minors.  Act  approved  March  4, 
1872;  Stats.  1871-2,  231.  Sale  of  liquors  on  election  days.  Act  in  effect 
March  7,  1874;  Sfats.  1873-4,  297.  Sale  <jf  liquors  at  State  CapitoL  Act  in 
effect  April  16,  1880;  Stats.  1880,  273. 

304.  Every  person  who  erects  or  keeps  a  booth,  tent,  stall, 
or  other  contrivance  for  the  purpose  of  selling  or  otherwise  dis- 
posing of  any  wine,  or  spirituous  or  intoxicating  liquors,  or 
any  drink  of  which  wines,  spirituous,  or  intoxicating  liquors 
form  a  part,  or  for  selling  or  otherwise  disposing  of  any  article 
of  merchandise,  or  who  peddles,  or  hawks  about  any  such  drink 
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or  article,  within  one  mile  of  any  camp  or  field  meeting  for  re- 
ligions worship,  during  the  time  of  holding  such  meeting,  is 
punishable  by  fine  of  not  less  than  five  nor  more  than  five  hun- 
dred dollars. 
*  305.  The  provisions  of  the  preceding  section  do  not  apply 
to  any  person  carr^dng  on  a  regular  business  in  (he  sale  of 
liquors  or  other  articles,  which  business  was  established  prior 
to  the  appointment  of  the  meeting  referred  to  in  such  section. 

306.  Every  person  who  causes,  procures,  or  employs  any 
female  for  Lire,  drink,  or  gain,  to  play  upon  any  musical  in- 
sirumeut,  or  to  dance,  promenade,  or  otherwise  exhibit  berself , 
in  any  driuking-saloon,  dance-cellar,  ball-room,  public  garden, 
public  highway,  common,  park,  or  street,  or  in  any  ship,  steam- 
boat, or  railroad  car,  or  in  any  place  whatsoever,  if  iu  such 
place  there  is  connected  therewith  the  sale  or  use,  as  a  beverage, 
of  any  intoxicating,  spirituous,  vinous,  or  malt  liquors;  or  who 
shall  allow  the  same  in  any  premises  under  his  control,  where 
intoxicating,  spirituous,  vinous,  or  malt  liquors  are  sold  or  used, 
when  two  or  more  persons  are  present,  is  punishable  by  a  fine, 
not  less  than  fifty  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  three  mouths,  or 
by  both;  and  every  female  so  playing  upon  any  musical  instru- 
ment, or  dancing,  promenading,  or  exhibiting  herself,  as  herein 
aforesaid,  is  punishable  by  a  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
one  month,  or  by  both.  [AmendmeiU,  approved  March  30, 1874; 
in  effect  sixtieth  day  after  passage. 

307.  Every  person  who  opens  or  maintains,  to  be  resorted 
to  by  other  persons,  any  place  where  opium,  or  any  of  its  prep- 
arations, is  sold  or  given  away,  to  be  smoked  at  such  place; 
and  any  person  who,  at  such  place,  sells  or  gives  away  any 
opium,  or  its  said  preparations,  to  be  there  smoked  or  other- 
wise used;  and  every  person  who  visits  or  resorts  to  any  such 
place  for  the  purpose  of  smoking  opium,  or  its  said  prepara- 
tions, is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment.  [Neiv  section,  approved 
Ilarch  4,  1881;  in  effect  immedialelij, 

309.  Any  proprietor,  keeper,  manager,  conductor,  or  person 
having  the  control  of  any  house  of  prostitution,  or  any  house  or 
room  resorted  to  for  the  purpose  of  prostitution,  who  shall  ad- 
mit or  keep  any  minor  of  either  sex  therein;  or  any  parent  or 
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guardian  of  any  such  minor,  wbo  ehall  admit  or  keep  such 
minor,  or  sanction,  or  connive  at  the  admission  or  keeping 
thereof,  into,  or  in  any  such  house,  or  room,  shall  be  guilty  of 
a  misdemeanor.  [2^€w  section,  approved  April  12, 1880;  in  effect 
immediately. 

CHAPTER  VIII. 

INDECENT    EXPOSURE,    OBSCENE    EXHIBITIONS,    BOOKS    AND 
PRINTS,  AND  BAWDY  AND  OTHER  DISORDERLY  HOUSES. 

Section  311.  Indecent  exposures,  exhibitions,  and  pictures. 

312.  Seizure  of  indecent  articles  authorized. 

313.  Their  character  to  be  summarily  determined. 

314.  Their  destruction. 

315.  Keeping  or  residing  in  a  house  of  ill-fame. 

316.  Keeping  disorderly  houses. 

317.  Writing  or  publishing  notices  of  means  to  procure  abortion  or 

miscarriage. 

318.  Prevailing  upon  person  to  visit  place  kept  for  gambling  or 

prostitution. 

311.  Every  person  who,  willfully  and  lewdly,  either: 

1.  Exposes  his  person,  or  the  private  parts  thereof,  in  any 
public  place,  or  in  any  place  where  there  are  present  other  per- 
sons to  be  offended  or  annoyed  thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  expose  him- 
self, or  to  take  part  in  any  model-artist  exhibition,  or  to  make 
any  other  exhibition  of  himself  to  public  view,  or  to  the  view  of 
any  number  of  persons,  such  as  is  offensive  to  decency,  or  is 
adapted  to  excite  to  vicious  or  lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes,  sells,  dis- 
tributes, keeps  for  sale,  or  exhibits,  any  obscene  or  indecent' 
writing,  paper,  or  book,  or  designs,  copies,  draws,  engraves, 
paints,  or  otherwise  prepares  any  obscene  or  indecent  picture 
or  print;  or  molds,  cuts,  casts,  or  otherwise  makes  any  ob- 
scene or  indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  advertise- 
ment of  any  such  writing,  paper,  book,  picture,  pnnt,  or 
figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other  words  in 
any  public  place,  or  in  any  place  where  there  are  persons  present 
to  be  annoyed  thereby; 

Is  guilty  of  a  misdemeanor.  [Amendment ,  a^rproved  March' 
30,  1874;  in  effect  July  1,  1874. 

1.  Public  Indecency. — By  the  common  law  any  grossly  scandalous  and 
public  indecency  was  indictable,  and  punishable  by  line  and  imprisonment. 
4  Bl.  Com.  41.     The  common  law  is  the  guardian  'of  the  morals  of  the 
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people,  And  their  protection  against  offenses  notoriously  against  public  de- 
cency and  good  morals.  Orittham  y.  State,  2  Yerg.  588.  The  singing  in  pub- 
lic of  obscene  songs,  or  like  indecency  in  words,  is  punishable.  Bell  v.  State, 
1  Swan,  42;  State  v.  Appling,  25  Mo.  315.  But  see  the  case  of  McJunkins  v. 
State,  10  Ind.  140. 

See  generally,  Com.  y.  Holmes,  17  Mass.  336:  Com,  v.  Sharplew,  2S€rg.  k 
R.  91;  State  y.  Millard,  18  Vt.  574;  lieg.  v.  Wat«on,  2  Cox  C.  C.  376;  Reg, 
V.  Webb,  3  Id,  183;  Beg.  v.  Orchard,  3  Id.  248. 

312.  Every  person  who  is  authorized  or  enjoined  to  arrest 
any  person  for  a  violation  of  subdivision  3  of  the  last  section, 
is  equally  authorized  and  enjoined  to  seize  any  obscene  or  in- 
decent writing,  paper,  book,  picture,  print,  or  figure  found  in 
possession  or  under  the  control  of  the  person  so  arrested,  and 
to  deliver  the  same  to  the  magistrate  before  whom  the  person 
so  arrested  is  required  to  be  taken. 

813.  The  magistrate  to  whom  any  obscene  or  indecent  writ- 
ing, paper,  book,  picture,  print,  or  figure  is  delivered,  pursu- 
ant to  the  foregoing  section,  must,  upon  the  examination  of  the 
accused,  or,  if  the  examination  is  delayed  or  prevented,  with- 
out awaiting  such  examination,  determine  the  character  of  such 
writing,  paper,  book,  picture,  print,  or  figure,  and  if  he  finds 
it  to  be  obscene  or  indecent,  he  must  deliver  one  copy  to  the 
district  attorney  of  the  county  in  which  the  accused  is  liable  to 
indictment  or  trial,  and  must  at  once  destroy  all  the  other 
copies. 

314.  Upon  the  conviction  of  the  accused,  such  district  attor- 
ney must  cause  any  writing,  paper,  book,  picture,  print,  or 
figure,  in  respect  whereof  the  accused  stands  convicted,  and 
which  remains  in  the  possession  or  under  the  control  of  such 
district  attorney,  to  be  destroyed. 

815.  Every  person  who  keeps  a  house  of  ill-fame  in  this 
state,  resorted  to  for  the  purposes  of  prostitution  br  lewdness, 
or  who  willfully  resides  in  such  house,  is  guilty  of  a  misde- 
meanor. 

1.  A  HonBe  of  Ill-fEune  is  defined  to  he  a  bawdy  house,  a  hoase  kept  for 
the  resort  and  convenience  of  lewd  people  of  hoth  sexes.  The  residence  of 
an  nnchaste  woman — a  single  prostitate — does  not  hecome  a  house  of  ill- 
fame  because  she  may  habitually  admit  one  or  many  men  to  an  illicit  co- 
habitation with  her.     State  v.  Evans,  5  Ired.  603. 

816.  Every  person  who  keeps  any  disorderly  house,  or  any 
house  for  the  purpose  of  assignation  or  prostitution,  or  any 
house  of  public  resort,  by  which  the  peace,  comfort,  or  decency 
of  the  immediate  neighborhood  is  habitually  disturbed,  or 
who  keeps  any  inn  in  a  disorderly  manner;  and  every  person 
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v^ho  lets  any  apartment  or  tenement,  knowing  that  it  is  to  i>e 
used  for  the  purpose  of  assignation  or  prostitution,  is  guilty  of 
a  misdemeanor.  [Amendment,  approved  March  30, 1874;  in  effect 
July  1,  1874. 

1«  Diflorderly^ouBe. — A  house  kept  for  the  meeting  of  men  and  women 
for  illegal  and  obscene  purposes,  or  for  the  purpose  of  enticing  young  girls 
there  for  debauchery,  is  a  disorderly  house.  United  States  v.  Oray,  2 
Cranch,  C.  C.  675.  So  is  a  house  where  common  gaming  is  carried  on  for 
lucre  and  gain.  United  States  v.  Milbum^  4  Id.  719.  And  a  house  where 
rum  is  habitually  sold  on  Sundays.  State  v.  \Villiam»t  30  N.  J.  L.  102.  But 
a  ten-pin  alley  is  not,  per  se,  a  disorderly  house.  State  v.  Hall,  32  N.  J.  L. 
158. 

317.  Every  person  who  willfally  writes,  composes,  or  pub- 
lishes any  notice  or  advertisement  of  any  medicine  or  means  for 
producing  or  facilitating  a  miscarriage  or  abortion,  or  for  the 
prevention  of  conception,  or  who  offers  his  services  by  any 
notice,  adveiiisement,  or  otherwise,  to  assist  in  the  accomplish- 
ment of  any  such  purpose,  is  guilty  of  a  felony.  [New  section, 
approved  March  30,  1874;  in  effect  July  1,  1874. 

818.  Whoever,  through  invitation  or  device,  prevails  upon 
any  person  to  visit  any  room,  building,  or  other  places  kept  for 
the  purpose  of  gambling  or  prostitution,  is  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  confined  in  the 
county  jail  not  exceeding  six  months,  or  fined  not  exceeding 
five  hundred  dollars,  or  be  punished  by  both  such  fine  and  im- 
prisonment. [New  section,  approved  April  16,  1880;  %n  effeci 
from  passage, 

CHAPTER  IX. 

LOTTERIES. 

Section  319.  Lottery  defined. 

320r  Punishment  for  drawing  lottery. 

321.  Punishment  for  selling  lottery  tickets. 

322.  Aiding  lotteries. 

323.  Lottery  offices.     Advertising  lottery  offices. 

324.  Insuring  lottery  tickets.     Publishing  offers  to  insure. 

325.  Property  offered  for  disposal  in  lottery  forfeited. 

326.  Letting  building  for  lottery  purposes. 

819.  A  lottery  is  any  scheme  for  the  disposal  or  distribution 
of  property  by  chance,  among  persons  who  have  paid,  or  prom- 
ised to  pay,  any  valuable  consideration  for  the  chance  of  ob- 
taining such  property,  or  a  portion  of  it,  or  for  any  share  or  any 
interest  in  such  property,  upon  any  agreement,  understanding, 
or  expectation  that  it  is  to  be  distributed  or  disposed  of  by  lot 
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or  cbaDce,  whether  called  a  lottery,  raffle,  or  gift  enterprise,  or 
by  whatever  name  the  same  may  be  known. 

1.  IiOtteries. — Boavier  defines  a  lottery  to  be  "  a  scheme  for  the  distribu 
tion  of  prizes  by  lot  or  chance."  Bouv.  Law  Diet.,  tit.  Lottery.  See  United 
StaUa  V.  Olney,  Deady  C.  C.  461,  for  different  definitions  of  this  term. 
Any  gift  enterprise,  or  raffle,  in  which  the  public  is  invited  to  take  shares  for 
the  distribution  of  prizes  by  chance,  is  a  lottery.  State  v.  Clarke,  33  N.  H. 
329;  Com.  v.  Thadier,  97  Mass.  583;  StaU  v.  ShorU,  3  Vroom.  398; 
HhU  v.  Buggies,  56  N.  Y.  424;  Oovernora  etc.  v.  Ain,  Art  Union,  3  Seld.  228; 
Dunn  V.  People,  40  lU.  465.  The  fact  that  there  are  no  blanks  in  the  enter- 
prise, makes  it  none  the  less  a  lottery.  Wooden  v.  ShotweU,  3  Zab.  465; 
Handle  V.  State,  42  Tex.  580.  The  mere  determination  of  questions  by  lot, 
when  there  is  no  distribution  of  prizes  by  chance,  does  not  constitute  a 
lottery.  Com,  v.  Manderfield,  8  Phila.  457.  Section  26  of  article  4  of  the 
state  constitution  provides  that  '*  the  legislature  shall  have  no  power  to 
authorize  lotteries  or  gift  enterprises  for  any  purpose,  and  shall  pass  laws  to 
prohibit  the  sale  in  this  state  of  lottery  or  gift  enterprise  tickets,  or  tickets 
in  any  scheme  in  the  nature  of  a  lottery."  See  Ex  parte  Blanchard,  9  Nev. 
101,  construing  a  similar  provision  in  the  constitution  of  Nevada.  In  Ex 
parte  Smith,  40  CaL  419,  an  act  passed  February  19,  1870,  to  aid  the  Mer- 
cantile Library  Association,  was  held  not  to  repeal  the  general  law  prohibit- 
ing lotteries.  See  People  v.  Kent,  6  Id.  89,  as  to  the  meaning  of  the  expres- 
tdaa  "drawing  a  prize,"  as  connected  with  lotteries.  In  2  Whart.  Crim.  L. 
(8th  ed.),  sec.  1493  et  $eq,  and  2  Arch.  Crim.  Pr.  &  PI.  1775,  1776,  the 
requisites  of  an  indictment  charging  this  offense,  as  well  as  the  evidence 
necessary  to  support  it,  are  considered  at  length. 

820.  Every  person  who  contrives,  prepares,  sets  up,  pro- 
poses, or  draws  any  lottery,  is  guilty  of  a  misdemeanor,  . 

3521.  Every  person  who  sells,  gives,  or  in  any  manner  what- 
ever, furnishes  or  transfers  to  or  for  any  other  person,  any 
ticket,  chance,  share,  or  interest,  or  any  paper,  certificate,  or 
instrument  purporting  or  understood  to  be  or  to  represent  any 
ticket,  chance,  share,  or  interest  in,  or  depending  upon  the 
event  of  any  lottery,  is  guilty  of  a  misdemeanor. 

325i.  Every  person  who  aids  or  assists,  either  by  printing, 
writing,  advertising,  publishing,  or  otherwise  in  setting  up, 
managing,  or  drawing  any  lottery,  or  in  selling  or  disposing  of 
any  ticket,  chance,  or  share  therein,  is  guilty  of  a  misdemeanor. 

323.  Every  person  who  opens,  sets  up,  or  keeps,  by  himself 
or  by  any  other  person,  any  office  or  other  place  for  the  sale  of, 
or  for  registering  the  number  of,  any  ticket  in  any  lottery,  or 
-who,  by  printing,  writing,  or  otherwise,  advertises  or  publishes 
the  setting  up,  opening,  or  using  of  any  such  office,  is  guilty  of 
a  misdemeanor. 

824.  Every  person  who  insures  or  receives  any  consideration 
for  insuring  for  or  against  the  drawing  of  any  ticket  in  any  lot- 
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tery  whatever,  whether  drawn  or  to  be  drawn  within  this  state 
or  not,  or  who  receives  any  valuable  consideration  upon  any 
agreement  to  repay  any  sum,  or  deliver  the  same,  or  any  other 
property,  if  any  lottery  ticket  or  number  of  any  ticket  in  any 
lottery  shall  prove  fortunate  or  unfortunate,  or  shall  be  drawn 
or  not  be  drawn,  at  any  particular  time  or  in  any  particular  order, 
or  who  promises  or  agrees  to  pay  any  sum  of  money,  or  to  de- 
liver any  goods,  things  in  action,  or  property,  or  to  forbear  to 
do  anything  for  the  benefit  of  any  person,  with  or  without  con- 
sideration, upon  any  event  or  contingency  dependent  on  the 
drawing  of  any  ticket  in  any  lottery,  or  who  publishes  any 
notice  or  proposal  of  any  of  the  purposes  aforesaid,  is  guilty  of 
a  misdemeanor. 

325.  All  moneys  and  property  offered  for  sale  or  distribu- 
tion in  violation  of  any  of  the  provisions  of  this  chapter  are  for- 
feited to  the  state,  and  may  be  recovered  by  information  filed, 
or  by  an  action  brought  by  the  attorney-general,  or  by  any  dis- 
trict attorney,  in  the  name  of  the  state.  Upon  the  filing  of  the 
information  or  complaint,  the  clerk  of  the  court,  or  if  the  suit 
be  in  a  justice's  court,  the  justice,  must  issue  an  attachment 
against  the  property  mentioned  in  the  complaint  or  information, 
which  attachment  has  the  same  force  and  effect  against  such 
property,  and  is  issued  in  the  same  manner  as  attachments 
issued  from  the  district  courts  in  civil  cases. 

826.  Every  person  who  lets,  or  permits  to  be  used,  any 
building  or  vessel,  or  any  portion  thereof,  knowing  that  it  is  to 
be  used  for  setting  up,  managing,  or  drawing  any  lottery,  or  for 
the  purpose  of  selling  or  disposing  of  lottery  tickets,  is  guilty 
of  a  misdemeanor. 

CHAPTER  X. 

GAMING. 

SsenoN  330.  Gaining  prohibited.     Penalty. 

331.  Permitting  gambling  in  houses  owned  or  rented. 

332.  Winning  at  play  by  fraudulent  means. 

333.  Witnesses  neglecting  or  refusing  to  attend  trial 

334.  Witness' privilege. 

335.  Duties  of  district  attorneys,  sheriffs,  and  others. 

336.  Permitting  minors  to  play  at  game  of  chance. 

330.  Every  person  who  deals,  plays,  or  carries  on,  opens  or 
causes  to  be  opened,  or  who  conducts,  either  as  owner  or  em- 
ployee, whether  for  hire  or  not,  any  game  of  faro,  monte,  rou- 
lette, lansquenet,  rouge  et  noire,  rondo,  or  any  banking  gamo 
played  with  cards,  dice,  or  any  other  device,  for  money,  checks. 
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credit,  or  any  other  representative  of  value,  is  punishable  by 
fine  of  not  less  than  two  hundred  nor  more  than  one  thousand 
dollars,  and  shall  be  imprisoned  in  the  county  jail  until  such 
fine  and  costs  of  prosecution  are  paid,  such  imprisonment  not 
to  exceed  one  year. 

1.  Qaming. — At  the  common  law,  the  playing  at  cards,  dice,  etc.,  when 
practiced  innocently,  and  as  a  recreation,  is  not  unlawful,  nor  punishable  as 
any  offense  whatsoever.  Bac.  Abr.,  tit.  Gaming;  2  Arch.  Crim.  PI.  &  Pr.  1788; 
but  see  Bryant  v.  Mead,  1  Cal.  441.  In  most  of  the  states,  statutes  have 
been  adopted  for  the  suppression  of  gambling,  as  being  detrimental  to  the  pub- 
lic good.  See  Statutes  1857,  p.  267;  Stats.  1863,  p.  723.  Under  the  former 
act,  which  was  substantially  the  same  as  sec.  330,  an  indictment  charging  the 
defendant  with  dealing  the  game  of  monte  and  playing  for  money  was  held 
suflBcient.  People  v.  Saviers,  14  Cal.  29.  In  People  v.  BeaUy,  Id.  566,  that 
act  was  held  constitutional  See  People  v.  Marhliam^  7  Id.  208.  Licensing 
gambling-houses  simply  protects  the  party  against  a  criminal  prosecution ;  it 
does  not  give  him  a  right  to  sue  for  a  gaming  debt.  Bryant  v.  Meady,  1  Id. 
444;  Carrier  y.  Brannan,  3  Id.  328;  see  Poorman  v.  Mills,  39  Id.  345.  In 
PeopU  V.  Craycrojt,  2  Id.  243,  and  People  v.  Paynes,  3  Id.  366,  it  was  held  that 
a  failure  to  take  out  a  license  to  conduct  a  gambling-house,  did  not  render  such 
person  liable  in  a  civil  action  for  the  amount  of  the  license,  but  that  the  only 
remedy  was  to  proceed  against  him  by  indictment  for  carrying  on  an  unlaw- 
ful business.  A  writ  of  attachment  will  not  lie  in  an  action  to  recover  from 
the  defendants  money  which  the  plaintiffs  intrusted  to  their  clerk,  and  which 
the  defendants  won  from  him  in  gambling.  Babcock  v.  Briggs,  52  CaL  502. 
Betting  at  a  banking  game,  such  as  faro,  is  not  playing  it  within  the  meaning 
of  this  section.  A  person  who  simply  bets  at  such  game  is  not  guilty  of  play- 
ing or  carrying  on  such  game.  Ex  parte  Ah  Tem,  53  Id.  246;  People  v.  Ah 
Oon,  6  Paa  C.  L.  J.  556;  State  v.  Carr,  6  Or.  133;  State  v.  Oett  Lee,  Id.  425; 
Trimble  v.  StaU,  27  Ark.  355;  StaU  v.  Melville,  11  R.  I.  417.  Throwing  dice 
for  the  whisky  is  gaming  within  the  Kentucky  statute.  McDaniel  v.  Com,, 
6  Buah,  326. 

33L  Every  person  who  knowingly  permits  any  of  the  games 
mentioned  in  the  preceding  section  to  be  played,  conducted,  or 
dealt  in  any  house  owned  or  rented  by  such  person,  in  whole  or 
in  part,  is  punishable  as  provided  in  the  preceding  section. 

1.  See  People  v.  Markham,  7  Cal.  208. 

832.  Every  person  who  by  the  game  of  "  three-card  monte," 
BO  called,  or  any  other  game,  device,  sleight-of-hand,  preten- 
sions to  fortune  telling,  trick,  or  other  means  whatever,  by  use 
of  cards  or  other  implements  or  instruments,  or  while  betting 
on  sides  or  hands  of  any  such  play  or  game,  fraudulently  ob- 
tains from  another  person  money  or  property  of  any  description, 
shall  be  punished  as  in  case  of  larceny  of  p^roperty  of  like  value. 
[yew  aeclion,  approved  April  16,  1880;  in  effect  immediately. 

333.  Every  person  duly  summoned  as  a  witness  for  the  pros- 
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ecution,  on  any  proceedings  had  under  this  chapter,  who 
neglects  or  refuses  to  attend,  as  required,  is  guilty  of  a  misde- 
meanor. 

834.  No  person,  otherwise  competent  as  a  witness,  is  dis- 
qualified from  testifying  as  such  concerning  the  offense  of  gam- 
ing, on  the  ground  that  such  testimony  may  criminate  himself; 
but  no  prosecution  can  afterwards  be  had  against  him  for  any 
offense  concerning  which  he  testified. 

335.  Every  district  attorney,  sheriflf,  constable,  or  police  offi- 
cer, must  inform  against  and  diligently  prosecute  persons  whom 
they  have  reasonable  cause  to  believe  offenders  against  the  pro- 
visions of  this  chapter,  and  every  such  officer  refusing  or  neg- 
lecting so  to  do,  is  guilty  of  a  misdemeanor. 

336.  Every  owner  or  lessee,  or  keeper  of  any  house  used,  in 
whole  or  in  part,  as  a  saloon  or  drinking  place,  who  knowingly 
permits  any  person  under  twenty-one  years  of  age  to  play  at 
any  game  of  chance  therein,  is  guilty  of  a  misdemeanor.  [New 
section,  approved  March  24, 1874;  in  effect  sixtieth  day  after  pas- 
sage. 

CHAPTER  XI. 

PAWNBROKERS. 

SiCTiON  338.  Pawnbroking  withoat  license. 

339.  Failing  to  keep  a  register. 

340.  Charging  unlawful  rate  of  interest. 

341.  Selling  before  time  of  redemption  has  expired,  or  without 

notice. 

342.  Refusing  to  disclose  particulars  of  sale. 

343.  Refusing  to  allow  an  officer  with  search  warrant  to  inspect 

register  of  pledged  articles. 

838.  Every  person  who  carries  on  the  business  of  a  pawn- 
broker, by  receiving  goods  in  pledge  for  loans  at  any  rate  of 
interest  above  the  rate  of  ten  per  cent,  per  annum,  except  by 
authority  of  a  license,  is  guilty  of  a  misdemeanor. 

839.  Every  person  who  carries  on  the  business  of  pawn- 
broker, who  fails  at  the  time  of  the  transaction  to  enter  in  a 
register,  kept  by  him  for  that  purpose,  in  the  English  language, 
the  date,  duration,  amount,  and  rate  of  interest  of  every  loan 
made  by  him,  or  an  accurate  description  of  the  property  pledged, 
or  the  name  and  residence  of  the  pledgor,  or  to  deliver  to  the 
pledgor  a  written  copy  of  such  entry,  or  to  keep  an  account  ia 
writing  of  all  sales  made  by  him,  is  guilty  of  a  misdemeanor. 

840.  Every  pawnbroker  who  charges  or  receives  interest  at 
the  rate  of  more  than  two  per  cent,  per  month,  or  who,  by 
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charging  commissions,  discount,  storage,  or  otLer  charge,  or  by 
compounding,  increases,  or  attempts  to  increase,  such  interest, 
is  guilty  of.  a  misdemeanor.  [Amendment,  approved  March  7, 
1881;  in  effect  imvfiediately. 

L  Iiimitiiig  the  interest  which  may  be  charged  by  pawnbrokers  is  not 
repugnant  to  sec.  XI,  art  1,  of  the  constitntion  of  this  state.  Jackson  v. 
Shawl,  29  CaL  267. 

341.  Every  pawnbroker  who  sells  any  article  pledged  to  him 
and  unredeemed,  until  it  has  remained  in  his  possession  six 
months  after  the  last  day  fixed  by  contract  for  redemption,  or 
who  makes  any  sale  without  publishing  in  a  newspaper  printed 
in  the  city,  town,  or  county,  at  least  five  days  before  such  sale, 
a  notice  containing  a  list  of  the  articles  to  be  sold,  and  speci- 
fying the  time  and  place  of  sale,  is  guilty  of  a  misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  disclose  to 
the  pledgor  or  his  agent  the  name  of  the  purchaser  and  the 
price  received  by  him  for  any  article  received  by  him  in  pledge 
and  subsequently  sold,  or  who,  atter  deducting  from  the  pro- 
ceeds of  any  sale  the  amount  of  the  loan  and  interest  due 
tbereon,  and  four  per  cent,  on  the  loan  for  expenses  of  sale,  re- 
fuses, on  demand,  to  pay  the  balance  to  the  pledgor  or  his 
agent,  is  guilty  of  a  misdemeanor. 

343.  Every  pawnbroker  who  fails,  refuses,  or  neglects  to 
produce  for  inspection  his  register,  or  to  exhibit  all  articles  re- 
ceived by  him  in  pledge,  or  his  account  of  sales,  to  any  officer 
holding  a  warrant  authorizing  him  to  search  for  personal  prop- 
erty, or  the  order  of  a  committing  magistrate  directing  such 
officer  to  inspect  such  register,  or  examine  such  articles  or  ac- 
count of  sales,  is  guilty  of  a  misdemeanor. 

CHAPTER  Xn. 

OTHER  INJURIES  TO  PERSONS. 

SficnoN  346.  Acts  of  intoxicated  physicians. 

347.  Willfally  poisoning  food,  medicine,  or  water. 

34$.  Mismanagement  of  steamboats. 

349.  Mismanagement  of  steam  boilers. 

350.  Counterfeiting  trade-marks. 

351.  Selling  goods  which  bear  counterfeit  trade-marks. 

352.  Definition  of  the  phrase  "counterfeited  trade-marks,"  etc. 

353.  "  Trade-mark  "  defined. 

354.  Refilling  casks,  etc.,  bearing  trade-mark. 

355.  Defacing  marks  upon  wrecked  property  and  destroying  bills 

of  lading. 

356.  Defacing  marks  upon  logs,  lumber,  or  wood. 

357.  Altering  brands. 
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Section  358.  Frauds  in  affairs  of  special  partnership. 

359.  Contracting  or  solemnizing  incestuous  or  forbidden  marriages. 

360.  Making  false  return  or  record  of  marriage. 

361.  Cruel  treatment  of  lunatics,  etc. 

362.  Refusing  to  issue  or  obey  writ  of  habeas  corpus. 

363.  Reconfining  persons  discharged  upon  writ  of  habeas  corpus. 

364.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

365.  Innkeepers  and  carriers  refusing  to  receive  guests  and  passen- 

gers. 

366.  Counterfeiting  quicksilver  stamps. 

367.  Selling  debased  quicksilver. 

346.  Every  physician  who,  in  a  state  of  intoxication,  does 
any  act  as  such  physician  to  another  person  by  which  the  life 
of  such  other  person  is  endangered,  is  guilty  of  a  misdemeanor. 

347.  Every  person  who  willfully  mingles  any  poison  with  any 
food,  drink,  or  medicine,  with  intent  that  the  same  shall  be 
taken  by  any  human  being,  to  his  injury,  and  every  person  who 
willfully  poisons  aoy  spring,  well,  or  reservoir  of  water,  is  pun- 
ishable by  imprisonmeut  in  the  state  prison  for  a  term  not  less 
than  one  nor  more  than  ten  years. 

348.  Every  captain  or  other  person  having  charge  of  any 
steamboat  used  for  the  conveyance  of  passengers,  or  of  the 
boilers  and  engines  thereof,  who,  from  ignorance  or  gross  neg- 
lect, or  for  the  purpose  of  excelling  any  other  boat  in  speed, 
creates,  or  allows  to  be  created,  such  an  undue  quantity  of 
steam  as  to  burst  or  break  the  boiler,  or  any  apparatus  or  ma- 
chinery connected  therewith,  by  which  bursting  or  breaking, 
human  life  is  endangered,  is  guilty  of  a  felony.  [Amendment, 
approved  March  30, 1874;  in  effect  July  1,  1874. 

349.  Every  engineer  or  other  person  having  charge  of  any 
steam  boiler,  steam  engine,  or  other  apparatus  for  generating 
or  employing  steam,  used  in  any  manufactory,  railway,  or  other 
mechanical  works,  who  willfully,  or  from  ignorance,  or  gross 
neglect,  creates,  or  allows  to  be  created,  such  an  undue  quan- 
tity of  steam  as  to  burst  or  break  the  boiler  or  engine,  or  appa- 
ratus, or  cause  any  other  accident  whereby  human  life  is  en- 
dangered, is  guilty  of  a  felony.  [Amendment,  approved  March 
80,  1874;  in  effect  July  1,  1874. 

350.  Every  person  who  willfully  forges  or  counterfeits,  or 
procures  to  be  forged  or  counterfeited,  any  trade-mark  usually 
affixed  by  any  person  to  his  goods,  with  intent  to  pass  oflf  any 
goods  to  which  such  forged  or  counterfeited  trade-mark  is 
affixed,  or  intended  to  be  affixed,  as  the  goods  of  such  person, 
is  guilty  of  a  misdemeanor. 

351.  Every  person  who  sells  or  keeps  for  sale  any  goods  upon 


Digitized  by 


Google 


123  OTHER  INJURIES  TO  PERSONS.  gg351-358 

or  to  which  any  connterfeited  trade-mark  has  been  affixed,  in- 
tending to  represent  such  goods  as  the  genuine  goods  of  an« 
other,  knowing  the  same  to  be  counterfeited,  is  guilty  of  a  mis- 
demeanor. 

352.  The  phrases  "forged  trade-mark"  and  ''counterfeited 
trade>mark,"  or  their  equivalents,  as  used  in  this  chapter,  in« 
elude  every  alteration  or  imitation  of  any  trade-mark  so  resem- 
bling the  original  as  to  be  likely  to  deceive. 

353.  The  phrase  "  trade-mark,"  as  used  in  the  three  preced- 
ing sections,  includes  every  description  of  word,  letter,  device, 
emblem,  stamp,  imprint,  brand,  printed  ticket,  label,  or  wrap- 
per usually  affixed  by  any  mechanic,  manufacturer,  druggist, 
merchant,  or  tradesman,  to  denote  any  goods  to  be  goods  im- 
ported, manufactured,  produced,  compounded,  or  sold  by  him, 
other  than  any  name,  word,  or  expression  generally  denoting 
any  goods  to  be  of  some  particular  cla^  or  description. 

354.  Every  person  who  has  or  uses  any  cask,  bottle,  vessel, 
case,  cover,  label,  or  other  thing  bearing  or  having  in  any  way 
connected  with  it  the  duly  filed  trade- mark  or  name  of  another, 
for  the  purpose  of  disposing,  with  intent  to  deceive  or  defraud, 
of  any  article  other  than  that  wliich  such  cask,  bottle,  vessel, 
case,  cover,  label,  or  other  thing  originally  contained,  or  was 
connected  with  by  the  owner  of  such  trade-mark  or  name,  is 
guilty  of  a  misdemeanor. 

355.  Every  person  who  defaces  or  obliterates  the  marks  upon 
wrecked  property,  or  in  any  manner  disguises  the  appearance 
thereof,  with  intent  to  prevent  the  owner  from  discovering  its 
identity,  or  who  destroys  or  suppresses  any  invoice,  bill  of  lad- 
ing, or  other  document  tending  to  show  the  ownership,  is  guilty 
of  a  misdemeanor. 

356.  Every  person  who  cuts  out,  alters,  or  defaces  any  mark 
made  upon  any  log,  lumber,  or  wood,  or  puts  a  false  mark 
thereon,  with  intent  to  prevent  the  owner  from  discovering  its 
identity,  is  guilty  of  a  misdemeanor. 

357.  Every  person  who  marks  or  brands,  alters  or  defaces 
the  mark  or  brand  of  any  horse,  mare,  colt,  jack,  jennet,  mule, 
bull,  ox,  steer,  cow,  calf,  sheep,  goat,  hog,  shoat,  or  pig  belong- 
ing to  another,  with  intent  thereby  to  steal  the  same,  or  to  pre- 
vent identification  thereof  by  the  true  owner,  is  punishable  by 
imprisonment  in  the  state  prison  for  not  less  than  one  nor  more 
than  five  years. 

358.  Every  member  of  a  special  partnership  who  commits 
any  fraud  in  the  affiairs  of  the  partnership,  is  guilty  of  a  misde- 
meanor. 
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359.  Every  person  authorized  to  solemnize  marriage,  who 
willfully  aud  knowingly  solemnizes  any  incestuous  or  other 
marriage  forbidden  by  law,  is  punishable  by  fine  of  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars,  or  by 
imprisonment  in  the  county  jail  not  less  than  three  months  nor 
more  than  one  year,  or  by  both. 

360.  Every  person  authorized  to  solemnize  any  marriage,  who 
willfully  makes  a  false  return  of  any  marriage,  or  pretended 
marriage,  to  the  recorder,  and  every  person  who  willfully  makes 
a  false  record  of  any  marriage  return,  is  punishable  as  provided 
in  the  preceding  section. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  unkind 
treatment  of,  or  any  neglect  of  duty  towards,  any  idiot,  lunatic, 
or  insane  person,  is  guilty  of  a  misdemeanor. 

362.  Every  officer  or  person  to  whom  a  writ  of  habeas  corpus 
may  be  directed,  who,  after  service  thereof,  neglects  or  refuses 
to  obey  the  command  thereof,  is  guilty  of  a  misdemeanor. 

363.  Every  person  who,  either  solely  or  as  member  of  a 
court,  knovnngly  and  unlawfully  recommits,  imprisons,  or  re- 
strains of  his  liberty,  for  the  same  cause,  any  person  who  has 
been  discharged  upon  a  writ  of  habeas  corpus,  is  guilty  of  a  mis- 
demeanor. 

1.  Sec.  236.  n.  1. 

364.  Every  person  having  in  his  custody,  or  under  his  restraint 
or  power,  any  person  for  whose  relief  a  writ  of  habeas  corpus  has 
been  issued,  who,  with  the  intent  to  elude  the  service  of  such 
writ  or  to  avoid  the  effect  thereof,  transfers  such  person  to  the 
custody  of  another,  or  places  him  under  the  power  or  control  of 
another,  or  conceals  or  changes  the  place  of  his  confinement  or 
restraint,  or  removes  him  without  the  jurisdiction  of  the  court 
or  judge  issuing  the  writ,  is  guilty  of  a  misdemeanor. 

365.  Every  person,  and  every  ageht  or  officer  of  any  cor- 
poration carrying  on  business  as  an  innkeeper,  or  as  a  common 
carrier  of  passengers,  who  refuses,  without  just  cause  or  excuse, 
to  receive  and  entertain  any  guest,  or  to  receive  and  carry  any 
passenger,  is  guilty  of  a  misdemeanor.     ' 

366.  Every  person  who  counterfeits,  or  who  willfully  uses 
the  counterfeited  seal  or  stamp  of  any  person  engaged  in  manu- 
facturing or  selling  quicksilver,  is  guilty  of  a  felony. 

367.  Every  person  who  willfully  sells,  or  offers  for  sale  as 
pure,  any  debased  or  adulterated  quicksilver,  is  guilty  of  a  mis- 
demeanor. 
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TITLE  X;. 

OF  CKIMES  AGAINST  THE  PUBLIC  HEALTH  AND 
SAFETY. 

SscnoN  368.  Death  from  explosions,  etc. 

369.  Death  from  collision  on  railroads. 

370.  "  Public  nuisances  "  defined. 

371.  Unequal  damage. 

372.  Maintaining  a  nuisance,  a  misdemeanor. 

373.  Establishing  or  keeping  pest-houses  within  cities,  towns,  or 

villages. 

374.  Putting  dead  animals  in  streets,  rivers,  etc. 

375.  Keeping  gunpowder,  etc.,  unlawfully. 

376.  Violation  of  quarantine  laws  by  masters  of  vessels. 

377.  Willful  violation  of  health  laws. 

378.  Neglecting  to  perform  duties  under  health  law. 

379.  Unlicensed  piloting. 

380.  Apothecary  omitting  to  label  drugs,  or  labeling  them  wrong- 

fully, etc. 

381.  Putting  Extraneous  substances  in  packages  of  goods  usually 

sold  by  weight,  with  intent  to  increase  weight. 

382.  Adulterating  food,  drugs,  liquors,  etc. 

383.  Disposing  of  tainted  food,  etc. 

384.  Setting  woods  on  fire. 

385.  Obstructing  attempts  to  extinguish  fires. 

386.  Maintaining  bridge  or  ferry  without  authority. 

387.  Violating  condition  of  undertaking  to  keep  ferry. 

388.  Riding  or  driving  faster  than  a  walk  on  toll  bridges. 

389.  Crossing  toll  bridges,  etc.,  without  paying  toll. 

390.  Engineer  of  locomotive  engine  omitting  to  ring  bell  when 

crossing  highway. 

391.  Intoxication  of  engineers,  conductors,  or  drivers  of  locomo- 

tives or  cars. 

392.  Placing  passenger  cars  in  front  of  freight  cars. 

393.  Violation  of  duty  by  employees  of  railroad  companies. 

394.  Exposing  person  infected  with  any  contagious  disease  in  a^ 

public  place. 

395.  Frauds  practiced  to  affect  the  market  price. 

396.  Racing  upon  highways. 

397.  Selling  liquor  to  Indians. 

398.  Selling  firearms  and  ammunition  to  Indians. 

399.  Death  from  mischievous  animals. 

400.  Exhibiting  deformities  for  hire. 

400.  Aiding,  advising,  or  encouraging  suicide. 

400.  Sale  or  exposure  of  animals  having  glanders. 

401.  Adulteration  of  candies. 

401.  Animals  having  glanders,  etc.,  to  be  killed. 
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368.  Every  person  having  charge  of  any  steam  boiler  or 
steam  engine,  or  other  apparatus  for  generating  or  employing 
steam,  used  in  any  manufactory,  or  on  any  railroad,  or  in  any 
vessel,  or  in  any  kind  of  mechanical  work,  who  willfully,  or 
from  ignorance  or  neglect,  creates,  or  allows  to  be  created,  such 
an  undue  quantity  of  steam  as  to  burst*  or  break  the  boiler,  en- 
gine, or  apparatus,  or  to  cause  any  other  accident  whereby  the 
death  of  a  human  being  is  produced,  is  punishable  by  imprison- 
ment in  the  state  prison  for  not  less  than  one  nor  more  than 
ten  years. 

869.  Every  conductor,  engineer,  brakeman,  switchman,  or 
other  i^erson  having  charge,  wholly  or  in  part,  of  any  railroad, 
car,  locomotive,  or  train,  who  willfully  or  negligently  suffers  or 
causes  the  same  to  collide  with  another  car,  locomotive,  or 
train,  or  with  any  other  object  or  thing,  whereby  the  death  of  a 
human  being  is  produced,  is  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  nor  more  than  ten  years. 

1.  Indictable  Negligence Sec.  26,  n.  11. 

870.  Anything  which  is  injurious  to  health,  or  is  indecent,  or 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of 
property,  so  as  to  interfere  with  the  comfortable  enjoyment  of 
life  or  property  by  an  entire  community  or  neighborhood,  or  by 
any  considerable  number  of  persons,  or  unlawfully  obstructs 
the  free  passage  or  use,  in  the  customary  manner,  of  any  navi- 
gable lake,  or  river,  bay,  stream,  canal,  or  basin,  or  any  public 
park,  square,  street,  or  highwa}',  is  a  public  nuisance.  [Amend- 
ment,  approved  March  30,  1874;  in  effect  July  1,  1874. 

1.  Public  Nuisance — Section  3480,  Civil  Code,  defines  a  public  nuisance 
to  be  **one  which  affects  at  the  same  time  an  entire  community  or  neigh- 
borhood, or  any  considerable  number  of  persons,  although  the  extent  of  the 
annoyance  or  damage  inflicted  upon  individuals  may  be  unequal."  Section 
3490,  Id.,  provides  that  **no  lapse  of  time  can  legalize  a  public  nuisance, 
amounting  to  an  actual  ob8truction.of  public  right." 

Section  3491,  Id.,  states  the  remedies  against  a  public  nuisance  to  bo:  1. 
Indictment  or  information;  2.  A  civil  action;  or  3.  Abatement 

371.  An  act  which  affects  an  entire  community  or  neighbor- 
hood, or  any  considerable  number  of  persons,  as  specified  in 
the  last  section,  is  not  less  a  nuisance  because  the  extent  of  the 
annoyance  or  damage  inflicted  upon  individuals  is  unequal. 
{Ameudmnif,  appi'oved  March  30,  1874;  in  effect  July  1,  1874. 

372.  Every  person  who  maintains  or  commits  any  public 
nuisance,  the  punishment  for  which  is  not  otherwise  prescribed, 
or  who  willfully  omits  to  perform  any  legal  duty  relating  to  the 
removal  of  a  public  nuisance,  is  guilty  of  a  misdemeanor. 
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373.  Every  person  who  establishes  or  keeps,  or  causes  to  be 
established  or  kept,  within  the  limits  of  any  city,  town,  or 
Tillage,  any  pest-house,  hospital,  or  place  for  persons  affected 
with  contagious  or  infectious  diseases,  is  guilty  of  a  misde- 
meanor. 

374.  Every  person  who  puts  the  carcass  of  any  dead  animal, 
or  the  offal  from  any  slaughter-pen,  corral,  or  butcher-shop, 
itito  any  river,  creek,  pond,  reservoir,  stream,  street,  alley,  pub- 
lic highway,  or  road  in  common  use,  or  who  attempts  to  destroy 
the  same  hy  j6re  within  one  fourth  of  a  mile  of  any  city,  town, 
or  village,  and  every  person  who  puts  the  carcass  of  any  dead 
animal,  or  any  offal  of  any  kind,  in  or  upon  the  borders  of  any 
stream,  pond,  lake,  or  reservoir  from  which  water  is  drawn  for 
the  supply  of  the  inhabitants  of  any  city,  city  and  county,  or 
any  town  in  this  state,  so  that  the  drainage  from  such  carcass 
or  offal  may  be  taken  up  by  or  in  such  stream,  poud,  lake,  or 
reservoir,  or  who  allows  the  carcass  of  any  dead  animal,  or  any 
offal  of  any  kind,  to  remain  in  or  upon  the  borders  of  any  such 
stream,  pond,  lake,  or  reservoir  within  the  boundaries  of  any 
lands  owned  or  occupied  by  him,  or  who  keeps  any  horses, 
mules,  cattle,  swine,  sheep,  or  live  stock  of  any  kind,  penned, 
conalled,  or  housed  on,  over,  or  on  the  borders  of  any  such 
stream,  poud,  lake,  or  reservoir,  so  that  the  waters  thereof  shall 
become  polluted  by  reason  thereof,  is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  as  prescribed  in 
section  377  of  this  code.  [Amendment,  approved  March  23, 1876; 
in  effect  from,  passage, 

375.  Every  person  who  makes  or  keeps  gunpowder,  nitro- 
glycerine, or  other  highly  explosive  substance,  within  any  city 
or  toi^n,  or  who  carries  the  same  through  the  streets  thereof, 
in  any  quantity  or  manner  such  as  is  prohibited  by  law,  or  by 
any  ordinance  of  such  city  or  town,  is  guilty  of  a  misdemeanor. 

376.  Eveiy  master  of  a  vessel  subject  to  quarantine  or  vis- 
itation by  the  quarantine  officer,  arriving  in  the  port  of  San 
Francisco,  who  refuses  or  omits: 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place  assigned 
for  quarantine,  at  the  time  of  his  arrival;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the  exam- 
ination of  the  quarantine  officer,  and  to  furnish  all  necessary 
information  to  enable  that  officer  to  determine  to  what  length 
of  quarantine  and  other  regulations  they  ought,  respectively,  to 
be  subject;  or, 

3.  To  remain  with  his  vessel  at  quarantine  during  the  period 
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assigned  for  her  quarantine,  and  while  at  quarantine  to  comply 
•with  the  regulations  prescribed  by  law,  and  with  such  as  any 
of  the  officers  of  health,  by  virtue  of  authority  given  them  by 
law,  shall  prescribe  in  relation  to  his  vessel,  his  cargo,  himself, 
his  passengers,  or  his  crew; 

Is  punishable  by  imprisonment  in  the  county  jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  two  thousand  dollars,  or 
both.  [Amendmenl,  approved  March  9,  1878;  in  effect  from  ils 
passage. 

*  377.  Every  person  who  willfully  violates  any  of  the  laws  of 
this  state  relating  to  the  preservation  of  the  public  health,  is, 
unless  a  different  punishment  for  such  violation  is  prescribed 
by  this'  code,  punishable  by  imprisonment  in  the  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  both. 

378.  Every  person  charged  with  the  performance  of  any 
duty  under  the  laws  of  this  state  relating  to  the  preservation  of 
the  public  health,  who  willfully  neglects  or  refuses  to  perform 
the  same,  is  guilty  of  a  misdemeanor. 

379.  Every  person,  not  the  master  or  owner,  or  not  authorized 
to  act  as  pilot  under  the  laws  of  this  state,  who  pilots,  or  offers  to 
pilot,  any  vessel  to  or  from  any  port  of  this  state  for  which  there 
are  commissioned  or  licensed  pilots,  or  who  pilots,  or  offers  to 
pilot,  any  vessel  to  or  from  any  port  other  than  that  for  which 
he  is  commissioned  or  licensed,  and  for  which  there  are  pilots 
80  commissioned  or  licensed,  is  guilty  of  a  misdemeanor. 
[Amendment,  approved  March  30,  1874;  in  effect  July  1,  1874. 

380.  Every  apothecary,  druggist,  or  person  carrying  on 
business  as  a  dealer  in  drugs  or  medicines,  or  person  employed 
as  clerk  or  salesman  by  such  person,  who,  in  putting  up  any 
drugs  or  medicines,  or  making  up  any  prescription,  or  filling 
any  order  for  drugs  or  medicines,  willfully,  negligently,  or 
ignorantly  omits  to  label  the  same,  or  puts  an  untrue  label, 
stamp,  or  other  designation  of  contents,  upon  any  box,  bottle, 
or  other  package  containing  any  drugs  or  medicines,  or  substi- 
tutes a  different  article  for  any  article  prescribed  or  ordered,  or 
puts  up  a  greater  or  less  quantity  of  any  article  than  that  pre- 
scribed or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order. which  he  undertakes  to  follow,  in  conse- 
quence of  which  human  life  or  health  is  endangered,  is  guilty 
of  a  misdemeanor,  or  if  death  ensues,  is  guilty  of  a  felony. 

1.  See  Thomas  v.  Winchester,  2  Seld.  397. 

381.  Every  person  who,  in  putting  up  in  any  bag,  bale,  box. 
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birrel,  or  other  package,  any  hops,  cotton,  wool,  grain,  hay,  or 
other  goods  usually  sold  in  bags,  bales,  boxes,  barrels,  or  pack- 
ages by  weight,  puts  in  or  conceals  therein  anything  whatever, 
for  the  purpose  of  increasing  the  weight  of  such  bag,  bafe,  box, 
barrel  or  package,  with  intent  thereby  to  sell  the  goods  therein, 
or  to  enable  another  to  sell  the  same,  for  an  increased  weight, 
is  punishable  by  fine  of  not  less  than  twenty-five  dollars  for 
each  offense.  [Amendment,  approved  March  30,  1874;  in  effect 
July  1,  1874. 

382.  Every  person  who  adulterates  or  dilutes  any  article  of 
food,  drink,  drug,  medicine,  spirituous  or  malt  liquor,  or  wine, 
or  any  article  useful  in  compounding  them,  with  a  fraudulent 
intent  to  offer  the  same,  or  cause  or  permit  it  to  be  offered,  for 
sale  as  unadulterated  or  undiluted,  and  every  person  who  fraud- 
ulently sells,  or  keeps  or  offers  for  sale  the  same,  as  unadul- 
terated or  undiluted,  is  guilty  of  a  misdemeanor. 

383.  Every  person  who  knowingly  sells,  or  keeps,  or  offers 
for  sale,  or  otherwise  disposes  of  any  article  of  food,  drink, 
drug,  or  medicine,  knowing  that  the  same  has  become  tainted, 
decayed,  spoiled,  or  otherwise  unwholesome  or  unfit  to  be  eaten 
or  drank,  with  intent  to  permit  the  same  to  be  eaten  or  drank, 
is  gnilty  of  a  misdemeanor. 

384.  Every  person  who  willfully  or  negligently  sets  on  fire, 
or  causes  or  procures  to  be  set  on  fire,  any  woods,  prairies, 
grasses,  or  grain,  on  any  lands,  is  guilty  of  a  misdemeanor. 

Ao  act  to  prevent  the    destruction  of    foresits  by  fire  on  public  lands. 
Approved  February  13,  1872. 

Section  1.  Any  person  or  persons  who  shall  willfully  and 
deliberately  set  fire  to  any  wooded  country  or  forest  belonging 
to  this  state  or  the  United  States,  within  this  state,  or  to  any 
place  from  which  fire  shall  be  communicated  to  any  wooded 
country  or  forest,  or  who  shall  accidentally  set  fire  to  any 
snch  wooded  country  or  forest,  or  to  any  place  from  wLich  fire 
8ball  be  communicated  to  any  such  wooded  country  or  forest, 
and  ehall  not  extinguish  the  same,  or  use  every  effort  to  that 
end,  or  who  shall  build  any  fire,  for  lawful  purpose  or  other- 
wise, in  or  near  any  such  wooded  country  or  forest,  and  through 
carelessness  or  neglect  shall  permit  said  fire  to  extend  to  and 
bum  through  such  wooded  country  or,  forest,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction,  before  a  court  of 
competent  jurisdiction,  shall  be  punishable  by  fine  not  exceed- 
ing one  thousand  dollars,  or  imprisonment  not  exceeding  one 
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year,  or  by  both  such  fine  and  imprisonment;  provided,  that 
nothing  herein  contained  shall  apply  to  any  person  who  in  good 
faith  shall  set  a  back*  lire  to  prevent  the  extension  of  a  fire 
already  burning.  All  fines  collected  under  this  act  shall  be 
paid  into  the  county  treasury  for  the  benefit  of  the  common 
school  fund  of  the  county  in  which  they  are  collected.  [Slatuies 
1871-2,  96. 

385.  Every  person  who,  at  the  burning  of  a  building,  dis- 
obeys the  lawful  orders  of  any  public  officer  or  fireman,  or  offers 
any  resistance  to  or  interference  with  the  lawful  efforts  of  any 
fireman  or  company  of  firemen  to  extinguish  the  same,  or  en- 
gages in  any  disorderly  conduct  calculated  to  prevent  the  same 
from  being  extinguished,  or  who  forbids,  prevents,  or  dissuades 
others  from  assisting  to  extinguish  the  same,  is  guilty  of  a  mis- 
demeanor. 

386.  Every  person  who  demands  or  receives  compensation 
for  the  use  of  any  bridge  or  ferry,  or  sets  up  or  keeps  any  road, 
bridge,  ferry,  or  constructed  ford  for  the  purpose  of  receiving 
any  remuneration  for  the  use  of  the  same,  without  authority  of 
law,  is  guilty  of  a  misdemeanor. 

387.  Every  person  who,  having  entered  into  an  undertaking 
to  keep  and  attend  a  ferry,  violates  the  conditions  of  such  un- 
dertaking, is  guilty  of  a  misdemeanor. 

388.  Every  person  who  willfully  rides  or  drives  faster  than 
a  walk  on  or  over  any  toll  bridge,  lawfully  licensed,  is  punish- 
able by  fine  not  exceeding  twenty  dollars. 

389.  Every  person  not  exempt  from  paying  tolls,  who  crosses 
on  any  ferry  or  toll  bridge,  or  passes  through  any  toll  gate, 
lawfully  kept,  without  paying  the  toll  therefor,  and  with  intent 
to  avoid  such  payment,  is  punishable  by  fipe  not  exceeding 
twenty  dollars. 

^0.  Every  person  in  charge  of  a  locomotive  engine  who, 
before  crossing  any  traveled  public  way,  omits  to  cause  a  bell 
to  ring  or  steam  whistle  to  sound  at  the  distance  of  at  least  eighty 
rods  from  the  crossing,  and  up  to  it,  is  guilty  of  a  misdemeanor. 

391.  Every  person  who  is  intoxicated  while  in  charge  of  a 
locomotive  engine,  or  while  acting  as  conductor  or  driver  upon 
any  railroad  train  or  car,  whether  propelled  by  steam  or  drawn 
by  horses,  or  while  acting  as  train  dispatcher  or  as  telegraph 
operator,  receiving  or  transmitting  dispatches  in  relation  to  the 
movement  of  trains,  is  guilty  of  a  misdemeanor. 

392.  Every  person  who,  in  making  up  or  running  railroad 
trains,  places  or  runs,  or  causes  to  be  placed  or  run,  any  freight 
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car  in  the  rear  of  passenger  ears,  is  guilty  of  a  misdemeanor, 
and  if  loss  of  life  or  limb  results  from  such  placing  or  running, 
is  guilty  of  felony.  The  term  **  freight  car,"  as  used  in  this 
section,  does  not  include  a  baggage,  express,  or  mail  car. 

1.  This  section  and  the  next  were  amended  so  as  to  read  as  published  in 
the  text,  by  act  of  April  1,  1872:  **  An  act  to  amend  and  in  relation  to  the 
Political,  Civil,  and  Penal  Codes,  and  the  Code  of  Civil  Procedure,"  now  on 
file  in  the  office  of  the  secretary  of  state. 

893.  Every  engineer,  conductor,  brakeman,  switcbtender,  or 
other  officer,  agent,  or  servant  of  any  railroad  company,  who 
is  guilty  of  any  willful  violation  or  omission  of  his  duty  as  such 
oflScer,  agent,  or  servant,  whereby  human  life  or  safety  is  en- 
dangered, the  punishment  of  which  is  not  otherwise  prescribed, 
is  ^ilty  of  a  misdemeanor. 

394.  Every  person  who  willfully  exposes  himself  or  another 
afflicted  with  any  contagious  or  infectious  disease,  in  any  public 
place  or  thoroughfare,  except  in  his  necessary  removal  in  a 
manner  the  least  dangerous  to  the  public  health,  is  guilty  of  a 
misdemeanor. 

395.  Every  person  who  willfully  makes  or  publishes  any  false 
statement,  spreads  any  false  rumor,  or  employs  any  other  false 
or  fraudulent  means  or  device,  with  intent  to  aflfect  the  market 
price  of  any  kind  of  property,  is  guilty  of  a  misdemeanor. 

336.  Every  person  driving  any  conveyance  drawn  by  horses, 
upon  any  public  road  or  way,  who  causes  or  suffers  his  horses 
to  run  with  intent  to  pass  another  conveyance,  or  to  prevent 
snob  other  from  passing  his  own,  is  guilty  of  a  misdemeanor. 

397.  Every  person  who  sells  or  furnishes,  or  causes  to  be  sold 
or  furnished,  intoxicating  liquors  to  any  habitual  or  common 
drunkard,  or  Indian,  is  guilty  of  misdemeanor.  [AmendmeiU 
approved  March  26,  1874;   in  effect  sixtieth  day  after  passage , 

An  act  to  prevent  the  sale  of  intoxicating  drinks  to  minors.      Approved 

March  4,  1872. 

Section  1.  Every  person  who  sells  or  gives  to  another  under 
the  age  of  sixteen  years,  to  be  by  him  drank  at  the  time  as  a 
beverage,  any  intoxicating  drink,  is  guilty  of  a  misdemeanor, 
and  punishable  by  a  fine  not  exceeding  one  huudred  dollars,  or 
by  imprisonment  in  the  county  jail  not  exceeding  three  months; 
provided,  that  nothing  in  this  act  shall  be  deemed  to  apply  to 
parents  of  such  children  or  guardians  of  their  wards  or  physi- 
cians.    [Statutes  1871-2,  231. 

398.  Every  person  who  sells  or  furnishes  to  any  Indian  any 
fire-arm y  or  ammunition  therefor,  is  guilty  of  a  misdemeanor. 
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399.  If  the  owner  of  a  mischievous  animal,  knowing  its  pro- 
pensities, willfully  suffers  it  to  go  at  large,  or  keeps  it  without 
ordinary  care,  and  such  animal,  while  so  at  large,  or  while  not 
kept  with  ordinary  care,  kills  any  human  being  who  has  taken 
all  the  precautions  which  the  circumstances  permitted,  or  which 
a  reasonable  person  would  ordinarily  take  in  the  same  situation, 
is  guilty  of  a  felony. 

400.  Every  person  exhibiting  the  deformities  of  another,  or 
his  own  deformities,  for  hire,  is  guilty  of  a  misdemeanor;  and 
every  per3on  who  shall  by  any  artificial  means  give  to  any  per- 
son the  appearance  of  a  deformity,  and  shall  exhibit  such  person 
for  hire,  shall  be  guilty  of  a  misdemeanor.  [New  section,  ap- 
proved February  4,  1874;  in  effect  sixtieth  day  from  its  passage. 

1.  Note. — Two  new  sectiouB  were  added  to  the  penal  code  by  the  legisla- 
ture of  1873-4,  both  of  which  were  numbered  400.  In  1880,  the  legislature, 
overlooking  the  fact  that  two  sections  numbered  400  had  already  been  enacted 
and  were  in  force,  added  still  another,  giving  it  the  same  number.  These 
three  sections,  each  numbered  400,  are  here  given. 

400.  Every  person  who  deliberately  aids  or  advises,  or  en- 
courages another  to  commit  suicide,  is  guilty  of  a  felony.  [New 
section,  approved  March  30,  1874;  in  effect  July  1,  1874. 

400.  Any  person  who  shall  knowingly  sell,  or  ofifer  for  sale 
or  use,  or  expose,  or  who  shall  cause  or  procure  to  be  sold  or 
offered  for  sale,  or  used,  or  expose  any  horse,  mule,  or  other 
animal  having  the  disease  known  as  glanders,  or  farcy,  shall  be 
guilty  of  a  misdemeanor.  [New  section,  approved  April  16, 1880; 
in  effect  immediately, 

401.  Every  person  who  adulterates  candy,  by  usin^  in  its 
manufacture  terra  alba,  or  any  other  deleterious  substance  or 
substanclBS,  or  who  sells  or  keeps  for  sale  any  candy  or  candies 
adulterated  with  terra  alba,  or  any  other  deleterious  substance 
or  substances,  is  guilty  of  a  misdemeanor.  [New  section,  ap- 
proved  March  16,  1878;  in  effect  from  Us  passage. 

1.  Note. — ^The  legislature  of  1880,  overlooking  the  fact  that  a  section  num- 
bered 401  had  been  adopted  in  1878  and  was  still  in  force,  adopted  a  new  sec- 
tion, numbering  it  also  401,  so  that  two  sections  having  that  number  are  now 
in  force  and  a.  part  of  this  code. 

401.  Every  animal  having  glanders,  or  farcy,  shall  at  once 
be  deprived  of  life  by  the  owner  or  person  having  charge  thereof; 
upon  discovery  or  knowledge  of  its  condition;  and  any  such 
owner  or  person  omitting  or  refusing  to  comply'with  the  pro- 
visions of  this  section,  shall  be  guilty  of  a  misdemeanor.  [New 
section,  approved  April  16,  1880;  in  effect  immediately. 


Digitized  by 


Google 


133  CRIMES  AGAINST  THE  PUBLIC  PEACE.       g  §403-404 


TITLE  XI. 
OF  CRIMES  AGAINST  THE  PUBLIC  PEACE.  ^ 

Section  403.  Disturbance  of  public  meetings,  other  than  religious  or  po- 
litical. 

404.  "Riot"  defined. 

405.  Riot,  punishment  of. 

406.  "  Rout "  defined. 

407.  *'  Unlawful  assembly  "  defined. 

408.  Punishment  of  rout  and  unlawful  assembly. 

409.  Remaining  present  at  place  of  riot,  etc.,  after  wamiiig  to 

disperse. 

410.  Magistrates  neglecting  or  refusing  to  disperse  rioters. 

411.  Consequence  of  resisting  process  after  a  county  has  been  de- 

clared in  a  state  of  insurrection. 

412.  Prizefights. 

413.  Persons  present  at  prize  fights. 

414.  Leaving  the  state  to  engage  in  prize  fights. 

415.  Disturbing  the  peace. 

416.  Refusing  to  disperse  upon  lawful  command. 

417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using 

the  same  unlawfully. 

418.  Forcible  entry  and  detainer. 

419.  Returning  to  take  possession  of  lands  after  being  removed 

by  legal  proceedings. 

420.  Repealed. 

408.  Every  person  who,  without  authority  of  law,  willfully 
disturbs  or  breaks  up  any  assembly  or  meeting,  not  unlawful  in 
its  character,  other  than  such  as  is  mentioned  in  sections  59 
and  302,  is  guilty  of  a  misdemeanor. 

404.  Any  use  of  force  or  yiolence,  disturbing  the  public 
peace,  or  any  threat  to  use  such  force  or  violence,  if  accompanied 
by  immediate  power  of  execution,  by  two  or  more  persons  act- 
^g  together,  and  without  authority  of  law,  is  a  riot. 

1.  Riot  Defined. — In  order  to  make  a  riot  at  common  law,  an  unlawful 
assemblage  must  be  shown;  and  if  a  number  of  persons,  lawfully  assem- 
bled, suddenly  and  without  premeditation,  fell  together  by  the  ears,  it  was 
only  an  t^ffnj;  but  if,  being  thus  assembled,  they  concoct  a  breach  of  the 
peace,  and  in  pursuance  thereof  execute  it,  this  is  a  sufficient  assemblage  to 
make  a  riot.  Dougherty  v.  People,  4  Scam.  179;  1  Hawk.  P.  C.  514;  1  Russ. 
on  Grimes,  378;  2  Whart.  Grim.  L.  (8th  ed.),  sec.  1538.  It  must  also  be 
shown  that  the  assembling  was  accompanied  by  some  such  circumstance, 
either  of  actual  force  and  violence,  or  at  least  having  an  apparent  tendency 
thereto,  as  were  calculated  to  inspire  people  with  terror,  such  as  being 
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armed,  making  threatening  speeches,  or  the  like.  Hex  v.  Hughes^  4  Car.  & 
P.  373;  State  v.  Straw,  33  Me.  554;  2  Whart.  Crim.  L.  {8th  ed.),  sec.  1539. 
It  is  generally  held  not  to  make  any  difference  whether  the  act  intended  to 
be  done  by  the  persons  assembled  be  of  itself  lawful  or  tinlawfnl;  for  if  a 
body  of  men  assemble  together  for  the  purpose  of  obtaining  any  particular 
end,  and  conduct  themselves  in  a  turbulent  manner,  either  with  acts  of  vio- 
lence, or  with  threats  and  intimidations  calculated  to  excite  the  terror  of  the 
peoplfe,  this  is  of  itself  a  riot,  whether  the  end  and  object  proposed  be  a  just 
and  legitimate  one  or  not.  1  Russ.  on  Crimes,  380;  Kiphart  v.  State,  42  Ind. 
273.  At  common  law,  no  act  amounted  to  a  riot,  rout,  or  unlawful  assem- 
bly, unless  three  or  more  persons  mutually  engaged  in  it.  4  Bl.  Com.  146; 
1  Hawk.  P.  C,  c.  65,  sec.  1;  1  Russ.  on  Crimes,  378. 

2.  Riot,  Rout,  and  Unlawful  Assembly— Difltdnotlon  between.— At 
common  law  a  riot  is  the  tumultuous  disturbance  of  the  public  peace  by  an 
unlawful  assembly  of  three  or  more  persons  in  the  execution  of  some  private 
object.  A  rout  is  an  attempt  at  riot  made  by  an  unlawful  assembly.  An 
unlawful  assembly  is  an  assembly  of  three  or  more  persons  who,  with  intent 
to  carry  out  any  common  purpose,  assemble  in  such  a  manner,  or  so  conduct 
themselves  when  assembled,  as  to  cause  persons  in  the  neighborhood  to  fear, 
on  reasonable  grounds,  that  the  persons  so  assembled  will  disturb  the  peace 
tumultuously,  or  will,  by  such  assembly,  needlessly  provoke  other  persons 
to  disturb  the  peace  tumultuously.  2  Whart.  Crim.  L.  (8th  ed.),  sees.  1535, 
1537.    See  also,  1  Itnss.  on  Crimes,  378,  387;  4  Bl.  Com.  146. 

405.  Every  person  who  participates  in  any  riot  is  punishable 
by  imprisonment  in  the  county  jail  not  exceeding  two  years,  or 
by  fine  not  exceeding  two  thousand  dollars,  or  both. 

406.  Whenever  two  or  more  persons,  assembled  and  acting 
together,  make  any  attempt  or  advance  toward  the  comtnission 
of  an  act  which  would  be  a  riot  if  actually  committed,  such 
assembly  is  a  rout. 

1.  See  sec.  404,  n.  2. 

407.  Whenever  two  or  more  persons  assemble  together  to 
do  an  unlawful  act,  and  separate  without  doing  or  advancing 
toward  it,  or  do  a  lawful  act  in  a  violent,  boisterous,  or  tumul- 
tuous manner,  such  assembly  is  an  unlawful  assembly. 

1.  See  sec.  404,  n.  2. 

408.  Every  person  who  participates  in  any  rout  or  unlawful 
assembly  is  guilty  of  a  misdemeanor. 

409.  Every  person  remaining  present  at  the  place  of  any 
riot,  rout,  or  unlawful  assembly,  after  the  same  has  been  law- 
fully warned  to  disperse,  except  public  officers  and  persons 
assisting  them  in  attempting  to  disperse  the  same,  is  guilty  of 
a  misdemeanor. 

410.  If  a  magistrate  or  officer,  having  notice  of  an  unlawful 
or  riotous  assembly,  mentioned  in  this  chapter,  neglects  to  pro- 


Digitized  by 


Google 


135  CRIMES  AGAINST  THE  PUBLIC  PEACE.       g §410-415 

ceed  to  tLe  place  of  assembly,  or  as  near  thereto  as  he  can  with 
safety,  and  to  exercise  the  authority  with  which  he  is  invested 
for  suppressing  the  same  and  arresting  the  offenders,  he  is 
guilty  of  a  misdemeanor. 

411.  A  person,  who,  after  the  publication  of  the  proclama- 
tion authorized  by  section  732,  resists  or  aids  in  resisting  the 
execution  of  process. in  any  county  declared  to  be  in  a  state  of 
insurrection,  or  who  aids  or  attempts  the  rescue  or  escape  of 
another  from  lawful  custody  or  confinement,  or  who  resists  or 
aids  in  resisting  any  force  ordered  out  by  the  governor  to  quell 
or  suppress  an  insurrection,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  two  years. 

412.  Every  person  who  engages  in,  instigates,  encourages, 
or  promotes  any  ring  or  prize  fight,  or  any  other  premeditated 
fight  or  contention  (without  deadly  weapons),  either  as  prin- 
cipal, aid,  second,  umpire,  surgeon,  or  otherwise,  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  two  years. 

413.  Every  person  willfully  present  as  a  spectator  at  any  fight 
or  contention  mentioned  in  the  preceding  section,  is  guilty  of  a 
misdemeanor. 

414.  Every  person  who  leaves  this  state  with  intent  to  evade 
any  of  the  provisions  of  the  last  two  sections,  and  to  commit 
any  act  out  of  this  state  such  as  is  prohibited  by  them,  and 
who  does  any  act  which  would  be  punishable  under  these  pro- 
visions if  committed  within  this  state,  is  punishable  in  the  same 
manner  as  he  would  have  been  in  case  such  act  had  been  com- 
mitted within  this  state. 

415.  Every  person  who  maliciously  and  willfully  disturbs  the 
peace  or  quiet  of  any  neighborhood,  or  person,  by  loud  or  un- 
usual noise,  or  by  tumultuous  or  o£fensive  conduct,  or  threaten- 
ing, traducing,  quarreling,  challenging  to  fight,  or  fighting,  or 
who,  on  the  public  streets  of  any  unincorporated  town,  or  upon 
the  public  highways  in  such  unincorporated  town,  run  any  horse 
race,  either  for  a  wager  or  for  amusement,  or  fire  any  gun  or 
pistol  in  such  unincorporated  town,  or  use  any  vulgar,  profane, 
or  indecent  language  within  the  presence  or  hearing  of  women 
or  children,  in  a  loud  and  boisterous  manner,  is  guilty  of  a  mis- 
demeanor, and  upon  conviction  by  any  court  of  competent  juris- 
diction, shall  be  punished  by  fine  not  exceeding  two  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  for  not  more 
than  ninety  days,  or  by  both  fine  and  imprisonment,  or  either,* 
at  the  discretion  of  the  court.  [Amendment,  approved  March 
20, 1878;  in  efect  from  passage. 
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1.  Profane  Swearing.  —A  municipal  legislative  body,  if  empowered  by  law 
to  prohibit  or  suppress  practices  against  good  morals  or  public  decency,  may, 
by  ordinance,  punish  the  uttering  of  profane  language,  whether  uttered  fre- 
quently or  only  once  by  the  same  person.  Ex  parte  Delannfy  43  Cal.  478. 
At  common  law  profane  swearing  was  not  indictable,  except  when  repeated 
so  often  and  so  publicly  as  to  become  an  annoyance  to  the  public,  and  thus  a 
public  nuisance.  Ex  parte  Delaney^  supra;  State  v.  JoneSy  9Ired.  38;  State  v, 
Kirbpf  1.  Murph.  254;  StaU  v.  Ellary  1  Dev.  267.  Under  this  section  the  use 
of  vulgar,  profane,  or  indecent  language  within  the  presence  or  hearing  of 
women  or  children  in  a  loud  and  boisterous  manner  is  prohibited  both  within 
and  without  a  town.  That  portion  of  the  section  which  makes  certain  acts 
unlawful  if  committed  on  the  streets  of  an  unincorporated  town,  has  no  ref- 
erence to  that  portion  which  makes  the  use  of  vulgar  or  profane  language  un- 
lawful. The  locus  is  immaterial,  provided  the  other  facts  exist.  Ex  parte 
Foley,  7  Pac.  C.  L.  J.  61. 

416.  If  two  or  more  persons  assemble  for  the  purpose  of  dis- 
turbing tbe  public  peace,  or  committing  any  unlawful  act,  and 
do  not  disperse  on  being  desired  or  commanded  so  to  do  by  a 
public  officer,  tbe  persons  so  offending  are  severally  guilty  of  a 
misdemeanor. 

417.  Every  person  who,  not  in  necessary  self-defense,  in  tbe 
presence  of  two  or  more  persons,  draws  or  exhibits  any  deadly 
weapon  in  a  rude,  angry,  and  threatening  manner,  or  who,  in 
any  manner,  unlawfully  uses  the  same,  in  any  fight  or  quarrel, 
is  guilty  of  a  misdemeanor. 

418.  Every  person  using  or  procuring,  encouraging  or  assist- 
ing another  to  use,  any  force  or  violence  in  entering  upon  or 
detaining  any  lands  or  other  possessions  of  another,  except  in 
the  cases  and  in  the  manner  allowed  by  law,  is  guilty  of  a  mis- 
demeanor. 

1.  Forcible  Entry  and  Detainer. — See  sections  1159  to  1179  inclusive. 
Code  of  Cix-il  Procedure. 

419.  Every  person  who  has  been  removed  from  any  lands  by 
process  of  law,  or  who  has  removed  from  any  lands  pursuant 
to  the  lawful  adjudication  or  direction  of  any  court,  tribunal, 
or  officer,  and  who  afterwards  unlawfully  returns  to  settle,  re- 
side upon,  or  take  possession  of  such  lands,  is  guilty  of  a  mis- 
demeanor. 

[Note. — A  new  section,  numbered  420,  relating  to  the  utter- 
ing of  language  with  intent  to  incite  a  riot,  etc.,  approved 
Januaiy  19,  1878,  was  repealed  February  7,  1880.] 
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TITLE  XII. 

OF  CRIMES  AGAINST  THE  REVENUE  AND  PROPERTY 
OF  THIS  STATE. 

SscnoK  424.  Elmbezzlement  and  falsification  of  accounts  by  public  officers. 

425.  Officers  neglecting  to  pay  over  public  moneys. 

426.  ^**  Public  moneys,"  as  used  in  the  preceding  section,  defined. 

427.  Failure  to  pay  over  fines  and  forfeitures  received,  a  misde- 

meanor. 

428.  Obstructing  officer  in  collecting  revenue. 

429.  Refusing  to  give  assessor  list  of  property,  or  giving  false 

name. 

430.  Making  false  statements,  not  under  oath,  in  reference  to 

taxes. 

431.  Delivering  receipts  for  poll  taxes,  other  than  prescribed  by 

law,  or  collectiug  poll  taxes,  etc.,  without  giving  the  re- 
ceipt prescribed  by  law. 

432.  Having  blank  receipts  for  licenses,  etc.,  other  than  those  pre- 

scribed by  law. 

433.  Repealed. 

434.  Refusing  to  give  name  of  persons  in  employment,  etc. 

435.  Carrying  on  business  without  license. 

436.  Unlawfully  acting  as  auctioneer. 

437.  Repealed. 

438.  Repealed. 

439.  Effecting  insurance  on  aeoount  of  foreign  companies  that 

have  not  complied  with  the  laws  of  this  state. 

440.  Officer  charged  with  collection,  etc,  of  revenue,  refusing  to 

permit  inspection  of  his  books. 

441.  Board  of  examiners,   controller,   and  treasurer    neglecting 

certain  duties. 

442.  Having  state  arms,  etc. 

443.  Selling  state  arms,  etc. 

424.  Each  officer  of  this  state,  or  of  any  county,  city,  town, 
or  district  of  this  state,  and  every  other  person  charged  with 
the  receipt,  safe  keeping,  transfer,  or  disbursement  of  public 
moneys,  who  either: 

1.  Without  authority  of  law,  appropriates  the  same,  or  any 
portion  thereof,  to  his  own  use,  or  to  the  use  of  another;  or, 

2.  Loans  the  same,  or  any  portion  thereof,  or  haying  the  pos- 
session or  control  of  any  public  money,  makes  a  profit  out  of, 
or  uses  the  same  for  any  purpose  not  authorized  by  law;  or, 

3.  Fails  to  keep  the  same  in  his  possession  until  disbursed  or 
paid  out  by  authority  of  law;  or, 
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4.  Unlawfully  deposits  the  same,  or  any  portion  thereof,  in 
any  bank,  or  with  any  banker  or  other  person ;  or, 

5.  Changes  or  converts  any  portion  thereof  from  coin  into 
currency,  or  from  currency  into  coin  or  other  currency,  without 
authority  of  law;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any  false 
entry  or  erasure  in  any  account  of  or  relating  to  the  same;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or  oblit- 
erates any  such  account;  or, 

8.  Willfully  refuses  or  omits  to  pay  over,  on  demand,  any 
public  moneys  in  his  hands,  upon  the  presentation  of  a  draft, 
order,  or  warrant  drawn  upon  such  moneys  by  competent  au- 
thority; or, 

9.  Willfully  omits  to  transfer  the  same,  when  such  transfer  is 
required  by  law;  or, 

10.  Willfully  omits  or  refuses  to  pay  over  to  any  officer  or 
person  authorized  by  law  to  receive  the  same,  any  money  re- 
ceived by  him  under  any  duty  imposed  by  law  so  to  pay  over 
the  same; 

Is  punishable  by  imprisonment  in  the  state  prison  for  not 
less  than  one  nor  more  than  ten  years,  and  is  disqualified  from 
holding  any  office  in  this  state.  [Amendment,  ap2)roved  AprU  16, 
1880;  in  effect  immediately. 

1.  In  People  v.  Carrillo,  64  CaL  63,  where  an  indictment  founded  upon 
this  section  charged  the  defendant,  who  was  the  tax  collector  of  the  city  of 
Lob  Angeles,  with  the  receipt  of  certain  public  funds  belonging  to  the  dty, 
and  fraudulently  appropriating  them  to  his  own  use,  it  was  held  error  for 
the  court  to  instruct  the  jury,  that  the  failure  of  the  prisoner  to  pay  over 
the  money,  if  unexplained,  raised  a  presumption  of  felonious  appropriation, 
which  would  authorize  a  verdict  of  guilty. 

4Si5.  Every  officer  charged  with  the  receipt,  safe  keeping,  or 
disbursement  of  public  moneys,  who  neglects  or  fails  to  keep 
and  pay  over  the  same  in  the  manner  prescribed  by  law,  is 
guilty  of  felony. 

428.  The  phrase  **  public  moneys,"  as  used  in  the  two  pre- 
ceding sections,  includes  all  bonds  and  evidence  of  indebted- 
ness, and  all  moneys  belonging  to  the  state,  or  any  city,  county, 
town,  or  district  therein,  and  all  moneys,  bonds,  and  evidences 
of  indebtedness  received  or  held  by  state,  county,  district,  city, 
or  town  officers  in  their  official  capacity. 

427.  If  any  clerk,  justice  of  the  peace,  sheriff,  or  constable, 
who  receives  any  fine  or  forfeiture,  refuses  or  neglects  to  pay 
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Ofer  the  same  according  to  law  and  within  thirty  days  after  the 
receipt  thereof,  he  is  guilty  of  a  misdemeanor. 

428.  Every  person  who  willfully  obstructs  or  hinders  any 
pahlic  officer  from  collecting  any  revenue,  taxes,  or  other  sums 
of  money  in  which  the  people  of  this  state  are  interested,  and 
which  snch  officer  is  by  law  empowered  to  collect,  is  guilty  of  a 
misdemeanor. 

429.  Every  person  who  unlawfully  refuses,  upon  demand, 
to  give  to  any  county  assessor  a  list  of  his  property  subject  to 
taxation,  or  to  swear  to  such  list,  or  who  gives  a  false  name,  or 
fraudulently  refuses  to  give  his  true  name  to  any  assessor,  when 
demanded  by  such  assessor  in  the  discharge  of  his  official 
duties,  is  guilty  of  a  misdemeanor. 

430.  Every  person  who,  in  making  any  statement,  not 
upon  oath,  oral  or  written,  which  is  required  or  authorized  by 
law  to  be  made,  as  the  basis  of  imposing  any  tax  or  assessment, 
or  of  an  application  to  reduce  any  tax  or  assessment,  willfully 
stales  anything  which  be  knows  to  be  false,  is  guilty  of  a  mis- 
demeanor. • 

431  Every  person  who  uses  or  gives  any  receipt,  except 
Uiat  prescribed  by  law,  as  evidence  of  the  payment  of  any  poll 
tax,  road  tax,  or  license  of  any  kind,  or  who  receives  payment 
of  such  tax  or  license  without  delivering  the  receipt  prescribed 
hj  law,  or  who  inserts  the  name  of  more  than  one  person 
therein,  is  guilty  of  a  misdemeanor. 

422.  Every  person  who  has  in  his  possession,  with  intent 
to  circulate  or  sell,  any  blank  licenses  or  poll  tax  receipts  other 
than  those  furnished  by  the  controller  of  state  or  county  au- 
ditor, is  guilty  of  felony. 

[Sec.  433  was  repealed  by  an  act  entitled  ''  An  act  to  amend 
and  in  relation  to  the  Political,  Civil,  and  Penal  Codes,  and  the 
Code  of  Civil  Procedure,"  approved  April  1, 1872.  It  related  to 
selling  undated  foreign  miners'  license.  The  Penal  Code-was 
adopted  February  14,  1872,  and  went  into  e£fect  January  1, 
1873.] 

434.  Every  person  who,  when  requested  by  the  collector  of 
taxes  or  licenses,  refuses  to  give  to  such  collector  the  name  and 
residence  of  each  man  in  his  employment,  or  to  give  such  col- 
lector access  to  the  building  or  place  where  such  men  are  em- 
ployed, is  guilty  of  a  misdemeanor. 

435.  Every  person  who  commences  or  carries  on  any  busi- 
ness, trade,  profession,  or  calling,  for  the  transaction  or  carry- 
ing on  of  which  a  license  is  required  by  any  law  of  this  state. 
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without  taking  out  or  procuring  a  license  prescribed  by  such 
law,  is  guilty  of  a  misdemeanor. 

1.  License  Law. — See  "An  act  to  prohibit  the  issuance  of  licenses  to 
aliens/'  etc.,  approved  April  12,  1880.  Stats.  1880,  p.  39.  In  People  v. 
Quong  On  Long,  6  Pac  C.  L.  J.  116,  this  act  was  held  unconstitutionaL 

438.  Every  person  who  acts  as  an  auctioneer,  in  violation  of 
the  laws  of  this  state  relating  to  auctions  and  auctioneers,  is 
guilty  of  a  misdemeanor. 

[Sees.  437,  438  were  repealed  by  act  of  April  1,  1872. 
They  related  to  forging  state  revenue  stamps,  and  making  in- 
struments on  unstamped  paper.  See  note  in  place  of  section 
433.  In  Brumagin  v.  TiUinghasl,  18  Cal.  265,  the  stamp  act 
was  declared  unconstitutional.] 

439.  Every  person  who  in  this  state  procures,  or  agrees  to 
procure,  any  insurance  for  a  resident  of  this  state,  from  any  in- 
surance company  not  incorporated  under  the  laws  of  this  state, 
unless  such  company  or  its  agent  has  filed  the  \K)nd  required  by 
the  laws  of  this  state  relating  to  insurance,  is  guilty  of  a  misde- 
meanor. • 

440.  Every  officer  charged  with  the  collection,  receipt,  or 
disbursement  of  any  portion  of  the  revenue  of  this  state,  who, 
upon  demand,  fails  or  refuses  to  permit  the  controller  or  attor- 
ney-goneral  to  inspect  his  books,. papers,  receipts,  and  records 
pertaining  to  his  office,  is  guilty  of  a  misdemeanor. 

441.  Every  member  of  the  board  of  examiners  and  every  con- 
troller or  state  treasurer  who  violates  any  of  the  provisions  of 
the  laws  of  this  state  relating  to  the  board  of  examiners,  or  pre- 
scribing its  powers  and  duties,  is  guilty  of  a  felony. 

442.  Every  person  who  unlawfully  retains  in  his  possession 
any  arms,  equipments,  clothing,  or  military  stores  belonging  to 
the  state,  or  the  property  of  any  company  of  the  state  militia,  is 
guilty  of  a  misdemeanor. 

443.  Every  member  of  the  state  militia  who  unlawfully  dis- 
poses of  any  arms,  equipments,  clothing,  or  military  stores,  the 
property  of  this  state,  or  of  any  company  of  the  state  militia,  is 
guilty  of  a  misdemeanor. 
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TITLE  XIII. 
OF  CRIMES  AGAINST  PROPERTY. 
Chapter    I.  Arson,  §§447-455. 

n.    BURGLART  AKD  HoUBEBREAEINO,  §§459-463. 

III.  Having  Possession  of  Burolarious  Instrxtments 

AND  Deadly  Weapons,  §§466-467. 

IV.  Forgery  and  Coxjnterfeitinq,  §§470-482. 
V.  Larceny,  §§484-502. 

YI.  Embezzlement,  §§503-514. 
VII.  Extortion,  §§518-525. 
Vin.  False  Personation  AND  Cheats,  §§528-536. 
IX.  Fraudulently  Fitting  out  and  Destroying  Ves- 
sels, §§539-541. 
X.  Fraudulently  Keeping  Possession  op  Wrecked 

Property,  §§544-545. 
XI.  Fraudulent  Destruction  of  Property  Insured, 
§§548-549. 
XII.  False  Weights  and  Measures,  §§552-555. 

XIII.  Fraudulent   Insolvencies  by   Corporations,  and 

OTHER  Frauds  in  their  Management,  §§557-572. 

XIV.  Fraudulent  Issue  of  Documents  of  Title  to  Mer- 

chandise, §§577-583. 
!£V.  Malicious  Injuries  to  Railroad  Bridges,  High- 
ways, Bridges,  and  Telegraphs,  §§587^592. 

CHAPTER  I. 

ARSON. 
Section  447.  Arson  defined. 

448.  "Building"  defined. 

449.  **  Inhabited  building  "  defined. 

450.  "Night-time"  defined. 

451.  "Burning"  defined. 

452.  Ownership  of  the  building. 

453.  Degrees  of  arson. 

454.  Arson  of  the  first  degree.     Arson  of  the  second  degree. 

455.  Punishment  of  arson. 

447.  Arson  is  the  willful  and  malicious  burning  of  a  building, 
with  intent  to  destroy  it. 

1.  Anon. — The  definition  given  by  the  above  section,  though  somewhat 
more  extensive,  is  substantially  that  of  the  common  law  authorities.    The 
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ofifense  is  restricted  to  the  burning  of  a  dwelling-house,  or  some  edifice 
adapted  for  or  connected  with  human  occupation;  thus  making  the  gravity  of 
the   offense  consist  in  the  peril  to  the  person  which  such  burning  involves. 

1  Whart  Crim.  L.  (8th  ed.),  sea  825;2Ru8S.  on  Crimes,  1024;4B1.  Com.  219; 

2  East  P.  C.  1015.  This  and  the  succeeding  sections  in  this  chapter  apply,  it 
would  seem,  only  to  cases  of  the  burning  by  one  of  a  building  owned  or  occu- 
pied by  another.  See  sec.  452,  n.  1.  The  punishment  of  one  who  destroys  his 
own  property,  for  the  purpose  of  obtaining  the  insurance  thereon,  is  provided 
by  section  548.  See  generally.  People  v.  Hughes^  29  CaL  257;  People  v.  Scotty 
32  Id.  200;  People  v.  Tnn,  39  Id.  75;  People  v.  Wooley,  44  Id.  494;  People  v. 
Haggerty,  46  Id.  354;  People  v.  Simpson,  60  Id.  304;  PeopU  v.  Sfiainwold,  51 
Id.  468;  People  v.  Fisher,  51  Id.  319;  People  v.  Cock,  63  Id.  627.  See  sec. 
451,  n.  1. 

2.  M£4ice  and  Intent. — It  would  appear  but  reasonable,  as  well  as  just, 
that  malice  sufficient  to  constitute  arson  should  be  inferred  from  the  proof 
that  the  prisoner  committed  an  act  of  burning  a  building,  and  that  some  other 
person  was  rightfully  in  possession  of,  or  actually  occupying,  any  part  thereof. 
It  ought  not  to  be  necessary  that  the  accused  should  have  had  actual  knowl- 
edge of  such  possession  or  occupancy,  or  should  have  intended  to  injure  an- 
other person.  See  Bex  v.  Farrington,  Russ.  &  Ry.  C.  C.  207;  People  v.  Van 
Blarcum,  2  Johns.  106;  People  v.  OreuU,  1  Park.  Crim.  R.  252;  People  \.  Hen- 
derson, Id.  563;  Jesse  v.  State,  28  Miss.  100.  In  Reg.  v.  Regan,  4  Cox  C.  C.  336, 
it  appeared  that  the  prisoner's  intent  in  setting  fire  to  the  building  was  to 
obtain  a  reward  offered  for  giving  the  earliest  intimation  of  a  fire,  at  the  en- 
gine station:  Held,  he  was  guilty  of  arson.  But  the  burning  of  a  building, 
under  circumstances  which  shows  beyond  a  reasonable  doubt  that  there  was 
no  intent  to  destroy  it,  is  not  arson.  People  v.  CoUtral,  18  Johns.  115;  State 
v.  Mitchell,  6  Ired.  350.  But  where  any  appurtenance  to  any  building  is  so 
situated  with  reference  to  such  building,  or  where  any  building  is  so  situated 
with  reference  to  another  building  than  the  burning  of  the  one  will  mani- 
festly endanger  the  other,  a  burning  of  the  one  is  deemed  a  burning  of  the 
other  within  the  foregoing  definition  of  arson,  and  as  against  any  person 
actually  participating  in  the  original  setting  fire,  as  of  the  moment  when  the 
fire  from  the  one  shall  communicate  to  and  bum  the  other.  Robertas  case,  2 
East  P.  C.  1030;  Isaac's  case,  Id.  1031;  Reg.  v.  Fletchei;  2  Car.  &  Kir.  215; 
Reg.  V.  Paice,  1  Id.  73;  Rex  v.  Pedley,  I  Leach  C.  C.  (4th  ed.),  242. 

448.  Any  house,  edifice,  structure,  vessel,  or  other  erection, 
capable  of  affording  shelter  for  human  beings,  or  appurtenant 
to,  or  connected  with  an  erection  so  adapted,  is  a  **  building," 
wdthin  the  meauing  of  this  chapter. 

449.  Any  building,  which  has  usually  been  occupied  by  any 
person  lodging  therein  at  night,  is  an  **  inhabited  building," 
within  the  meaning  of  this  chapter. 

450.  The  phrase  **  night-time,"  as  used  in  this  chapter, 
means  the  period  between  sunset  and  sunrise. 

451.  To  constitute  a  burning,  within  the  meaning  of  this 
chapter,  it  is  not  necessary  that  the  building  set  on  fire  should 
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have  been  destroyed.     It  is  sufficient  that  fire  is  applied  so  as 
to  take  effect  upon  any  part  of  the  substance  of  the  building. 

1.  Burning,  "WTiat  Constitules.— Where  a  fire  was  set  in  old  rags,  sat- 
urate<l  with  coal  oil,  and  lying  upon  the  floor  of  the  house,  but  was  quiclily 
discovered  and  put  out,  leaving  a  spot  on  the  floor  slightly  charred>  so  aa  to 
destroy  the  fibers  of  the  wood,  it  was  held  suflicient  to  constitute  the  offense. 
People  V.  Haggertyj  46  Cal.  354.  And  where  a  wooden  partition  annexed  to 
a  building  was  charred  by  fire,  and  in  one  placed  burned  through,  the  burn- 
ing was  held  sufficient  to  constitute  arson.     People  v.  SimpsoUf  50  Id.  304. 

452.  To  constitute  arson  it  is  not  necessary  that  a  person 
other  than  the  accused  should  have  had  ownership  in  the  build- 
ing set  on  fire.  It  is  sufficient  that  at  the  time  of  the  burning 
another  person  was  rightfully  in  possession  of,  or  was  actually 
occupying,  such  building,  or  any  part  thereof. 

1.  Qwnersliip. — At  common  law  a  man  could  not  commit  arson  by  burn- 
ing a  house  of  which  he  was  lawfully  in  possession  as  tenant.  Bex  v.  Pedley^ 
I  Leach  C.  C.  (4th  ed.),  242;  2  East  P.  C.  1026;  Holmes'  case,  Cro.  Car.  376. 
In  this  state,  however,  it  is  sufficient  to  prove  that  some  person  other  than  de- 
fendant occupied  the  building.  People  v.  Wooley,  4A  Cal.  494.  And  where 
the  defendant  is  tenant  of  the  house  it  is  sufficient  to  allege  in  the  indict- 
ment, and  prove  at  the  trial,  that  the  landlord  is  owner  of  the  house.  Peo- 
ple T.  Simpson,  50  Id.  304. 

453.  Arson  is  divided  into  two  degrees. 

454.  Maliciously  burning  in  the  night-time  an  inhabited 
building,  in  which  there  is  at  the  time  some  human  being,  is 
arson  in  the  first  degree.  All  other  kinds  of  arson  are  of  the 
second  degree. 

1.  Degree. — If  the  offense  charged  in  the  indictment  amounts  only  to 
arson  in  the  second  degree,  it  is  unnecessary  for  the  jury  to  specify  in  their 
verdict  the  degree  of  the  crime  of  which  the  defendant  is  found  guilty.  Peo- 
pU  V.  Fisher,  51  Cal.  319. 

455.  Arson  is  punishable  by  imprisonment  in  the  state  prison, 
as  follows: 

1.  Arson  in  the  first  degree  for  not  less  than  two  years. 

2.  Arson  in  the  second  degree  for  not  less  than  one  nor 
more  than  ten  years. 

CHAPTER  II. 

BURGLARY  AND  HOUSEBREAKING. 

Sectiojj  459.  **  Burglary"  defined. 

460.  Burglary  of  first  and  second  degrees. 

461.  Punishment  of  burglary. 

462.  Repealed. 

463.  "Night-time"  defined. 
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459.  Every  person  who  enters  any  house,  room,'  apartment, 
tenement,  shop,  warehouse,  store,  mill,  barn,  stable,  outhouse, 
or  other  building,  tent,  vessel,  or  railroad  car,  with  intent  to 
commit  grand  or  petit  larceny,  or  any  felony,  is  guilty  of  burg- 
lary. [Amendment,  approved  February  9,  1876;  in  effect  from 
twelve  o'clock  noon,  May  1,  1876. 

1.  Burglary  Defined.— The  entering  of  a  building  with  intent  to  com- 
mit larceny,  or  some  felony,  is  all  that  is  made  essential  to  the  crime.  The 
entry  and  intent  being  found,  the  crime  would  be  complete,  even  though  it 
shoidd  turn  out,  contrary  to  the  calculations  of  the  burglar,  that  the  build- 
ing was  empty.  People  v,  Shaber,  32  CaL  36.  Where  defendant  was  in- 
dicted, and,  upon  sufficient  evidence,  found  guilty  of  burglary,  in  having 
entered  a  house  with  intent  to  commit  petit  larceny,  it  was  held  immaterial 
that  he  might  also  have  had  the  further  intent  to  have  sexual  intercourse 
with  a  woman  who  was  in  the  house.  People  v.  Soto,  53  Id.  415.  A  larceny, 
though  committed  at  the  same  time,  is  not  necessarily  included  in  a  burg- 
lary, as  manslaughter  is  in  murder.  The  offense  of  burglary  is  complete 
without  any  larceny  being  committed.  Upon  an  indictment  for  burglary, 
defendant  can  not  be  found  guilty  of  larceny.  People  v.  GarneH,  29  Id.  622. 
Where  defendant  proposed  to  another  to  enter  a  house  and  steal  some  money 
concealed  there,  and  the  other,  for  the  purpose  of  entrapping  defendant,  ap- 
peared to  assent,  but  went  and  informed  the  sheriff,  and  thereafter,  by  ad- 
vice of  the  sheriff  and  district  attorney,  did  enter  the  house  and  take  the 
money,  the  defendant  keeping  watch  on  the  outside,  and  the  money  ob- 
tained was  then  divided  between  the  two,  and  thereupon  the  sheriff  imme- 
diately arrested  defendant,  it  was  held,  that  since  the  person  who  entered 
the  building  and  took  the  money  had  no  intention  of  stealing  it,  but  intended 
solely  to  entrap  defendant  into  the  apparent  commission  of  a  crime,  no  burg- 
lary was  committed,  there  being  no  felonious  intent  in  entering  the  house 
or  taking  the  money.     People  v.  Collins,  53  Id.  186. 

At  common  law,  burglary  was  defined  to  be  a  breaking  and  entering  the 
mansion-house  of  another  in  the  night,  with  intent  to  commit  some  felony 
within  the  same,  whether  such  felonious  intent  be  executed  or  not.  4  BL 
Ck)m.  224;  2  East  P.  C.  484;  2  Russ.  on  Crimes,  1;  Allen  v.  State,  40  Ala. 
334.  A  comparison  of  this  definition  with  the  above  section  of  the  code, 
will  show  that  many  acts  in  this  state  will  come  within  the  definition 
of  burglary  that  were  not  so  at  common  law.  Prior  to  the  amendment  of 
1876,  burglary  in  this  state  could  only  be  committed  in  the  night-time — the 
felonious  entering  of  a  house  in  the  day-time  being  housebreaking.  In  the 
case  of  the  People  v.  Sdchnian,  34  Cal.  242,  the  court  defined  the  word 
**  house  "  to  include  every  kind  of  buildings  or  structures  **  housed  in,"  or 
roofed,  regardless  of  the  fact  whether  they  are  at  the  time,  or  ever  have 
been,  inhabited  by  members  of  the  human  family.  A  house  is  any  structure 
which  has  walls  on  all  sides,  and  is  covered  by  a  roof.  In  People  v.  Ah  Ping, 
27  Id.  489,  the  court  held,  that  the  mere  fact  that  one  person  is  with  an- 
other who  enters  a  dwelling-house  and  steals  therefrom,  and  sees  him  steal 
without  interference,  does  not  render  him  guilty  of  the  crime  of  burglary. 
See  People  v.  Kennedy,  65  Cal.  201. 

2.  Indictment. — It  is  sufficient  to  charge  the  ownership  of  the  room  to  be 
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fa  him  vho  rents  and  occupies  it  as  a  lodger,  though  another  have  superris- 
ion  and  general  control  of  the  whole  house.  Peojtle  v.  67.  CVair,  38  Cal.  137. 
Where  the  indictment  described  a  particular  room  as  the  one  entered,  the 
prosecution  can  not  prove  that  defendant  entered  a  different  room.  People  v. 
Barn^it^  4S  Id.  551.  The  indictment  should  not  state  the  degree  of  the 
crime,  but  should  charge  burglary  generally.  See  section  460,  n.  PfOj>le  v. 
Jfferfcu.  52  Id.  452.  ITie  hour  of  the  night  at  which  a  burglary  U  commit- 
ted is  not  of  the  essence  of  the  crime,  and  it  need  not  be  averred  in  the  in- 
dictment. Peopk  V.  Burgensy  35  Id.  115.  Charging  a  person  with  entering 
into  a  stable  with  intent  to  commit  '^larcey,"  is  insufficient.  No  such  crime 
It  "larcey"  exists  in  this  state.  PeojtU  v.  SL  Claire  55  CaL  524. 
3.  Borglazioiis  Tools  as  Evidence. — Sec.  1102,  n.  4. 

460.  Eveiy  burglary  committed  in  tbe  night-time  is  burglary 
of  the  first  degree,  and  every  burglary  committed  in  the  day-time 
is  burglary  of  the  second  degree.  [Amendment^  approved  Feb- 
ruary 9,  1876;  in  effect  from  twelve  o'clock  noon,  May  1,  1876. 

1.  Degrees  of  Burglary. — Prior  to  the  amendment  of  the  above  section^ 
tbe  law  of  tiiis  state  recognized  burglary  as  a  crime  that  could  only  l)e  commit- 
ted in  the  night-time,  and  called  the  offense  of  breaking  into  a  house  in  the 
day-time,  with  intent  to  commit  a  felony,  housebreaking.  This  corre- 
sponded with  the  common  law.  The  object  and  effect  of  the  amendments  is 
obvious.  Under  the  law,  as  it  stood  before,  no  conviction  could  be  had  for 
borglary  if  the  offense  proved  happened  to  be  housebreaking,  and  vice  versa. 
People  V.  Orffin^  19  Cal.  578.  Under  the  code,  as  it  now  stands^  the  indict- 
ment should  not  specify  that  the  entry  was  either  by  day  or  niglit,  but 
should  charge  burglary  generally,  and  leave  the  degree  to  be  determined  by 
the  jury,  or,  in  case  the  defendant  plead  guilty,  by  the  court.  People  v.  Jeif- 
ferion,  52  Id.  452.     Sec  sections  1157,  n.  1,  and  1192,  n.  1. 

461.  Burglary  of  the  first  degree  is  punishable  by  imprison- 
ment in  the  state  prison  for  not  less  than  one  nor  more  than 
fifteen  years.  Burglary  of  the  second  degree  is  punibhable  by 
imprisonment  in  the  state  prison  for  not  more  than  five  years. 
[Amendment,  approved  Ftbruai^  9,  1876;  in  effect  from  twelve 
o'clock  noon.  May  1,  1876. 

[Section  462  was  repealed  by  act  approved  February  9,  1876; 
in  effect  from  twelve  o'clock  noon,  May  1,  1876.  Amendments 
1875-6,  112.] 

463.  The  phrase  "  night-time,"  as  used   in  this  chapter, 
meaus  the  period  between  sunset  and  sunrise. 
1.  See  People  v.  GHffin,  19  Cal.  578. 

CHAPTER  III. 

HAVING    POSSESSION   OF  BURGLARIOUS    INSTRUMENTS    AND 
DEADLY  WEAPONS. 

Section  466.  Having  possesaion  of  any  instrument  with  intent  to  commit 
burglary. 
467.  Having  possession  of  deadly  weapons  with  intent  to  commit 
an  aasaalt. 
10 
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466.  Every  person  havinor  upon  him  or  in  his  possession  a 
picklock,  crow,  key,  bit,  or  other  instrument  or  tool  with  intent 
feloniously  to  break  or  enter  into  any  building,  or  who  shall 
knowingly  make  or  alter,  or  shall  attempt  to  make  or  alter,  any 
key  or  other  instrument  above  named,  so  that  the  same  will  fit 
or  open  the  lock  of  a  building,  without  bein*g  requested  so  to 
do  by  some  person  having  the  right  to  open  the  same,  or  who 
shall  make,  alter,  or  repair  any  instrument  or  thing,  knowing 
or  having  reason  to  believe  that  it  is  intended  to  be  used  in 
committing  a  misdemeanor  or  felony,  is  guilty  of  misde- 
meanor. Any  of  the  structures  mentioned  in  section  four 
hundred  and  fifty-nine  of  this  code  shall  be  deemed  to  be  a 
building  within  the  meaning  of  this  section.  [Amendment,  ap- 
proved March  3,  1874;  in  effect  from  passage, 

,    1.  Burglarious  Tools  as  Evidence.— Sec.  1102,  n.  4. 

467.  Every  person  having  upon  him  any  deadly  weapon 
with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 

CHAPTER  IV. 

FORGERY  AND  COUNTERFEITING. 

Section  470.  Forgery  of  wills,  conveyances,  notes,  bonds,  etc.  Utttiring 
forged'  notes,  bonds,  etc.  Forgery  of  records  and  ofiicial 
returns. 

471.  Making  false  entries  in  records  or  returns. 

472.  Forgery  of  public  and  corporate  seals. 

473.  Punishment  of  forgery. 

474.  Forging  telegraphic  messages. 

475.  Passing  or  receiving  forged  notes. 

476.  Making,  passing,  or  uttering  fictitious  bills,  etc 

477.  Counterfeiting  coin,  bullion,  etc. 

478.  Punishment  of  counterfeiting. 

479.  Possessing  or  receiving  counterfeit  coin,  bullion,  etc 

480.  Making  or  possessing  counterfeit  dies  or  plates. 

481.  Counterfeiting  or  forging  ticket,   check,   etc.,  of    railroad 

company. 

482.  Restoring  canceled  ticket,  check,  etc.,  of  railroad  company, 

or  offering  same  in  payment  of  fare. 

470.  Every  person  who,  with  intent  to  defraud  another, 
falsely  makes,  alters,  forges,  or  counterfeits  any  charter,  let- 
ters patent,  deed,  lease,  indenture,  writing  obligatory,  will, 
testament,  codicil,  annuity,  bond,  covenant,  bank  bill  or  note, 
post  note,  check,  draft,  bill  of  exchange,  contract,  promissory 
note,  due  bill  for  the  payment  of  money  or  property,  receipt 
for  money  or  property,  passage  ticket,  power  of  attorney,*  or 
any  certificate  of  any  share,  right,  or  interest  in  the  stock  of 
any  corporation  or  association,  or  any  controller's  warrant  for 
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the  pajment  of  money  at  the  treasury,  county  order  or  war- 
rant, or  request  for  the  payment  of  money,  or  the  delivery  of 
goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any  in- 
strument of  writing,  or  acquittance,  release,  or  receipt  for 
money  or  goods,  or  any  acquittance,  release,  or  discharge  for 
any  debt,  account,  suit,  action,  demand,  or  other  thing,  real  or 
personal,  or  any  transfer  or  assurance  of  money,  certificates  of 
shares  of  stock,  goods,  chattels,  or  other  property  whatever,  or 
any  letter  of  attorney,  or  other  power  to  receive  money,  or  to 
receive  or  transfer  certificates  of  shares  of  stock  or  annuities, 
or  to  let,  lease,  dispose  of,  alien,  or  convey  any  goods,  chattels, 
lands,  or  tenements,  or  other  estate,  real  or  personal,  or  any 
acceptance  or  indorsement  of  any  bill  of  exchange,  promissory 
note,  draft,  order,  or  assignment  of  any  bond,  writing  obliga- 
tory, or  promissory  note  for  money  or  other  property,  or  coun- 
terfeits or  forges  the  seal  or  handwriting  of  another;  or  utters, 
publishes,  passes,  or  attempts  to  pass,  as  true  and  genuine, 
any  of  the  above-named  false,  altered,  forged,  or  counterfeited 
matters,  as  above  specified  and  described,  knowing  the  same 
to  be  false,  altered,  forged,  or  counterfeited,  with  intent  to 
prejudice,  damage,  or  defraud  any  person;  or  who,  with  intent 
to  defraud,  alters,  corrupts,  or  falsities  any  record  of  any  will, 
codicil,  conveyance,  or  other  instrument,  the  record  of  which 
is  by  law  evidence,  or  any  record  of  any  judgment  of  a  court, 
or  the  return  of  any  officer  to  any  process  of  any  court,  is 
guilty  of  forgery.       • 

1.  Porgery.  — The  above  Bection  was  evidently  intended  to  be  sufficiently 
comprehensive  and  particalar  to  include  every  case  tliat  could  arise.  Forgery 
is  dedned  to  be  the  signing  by  one  without  authority,  and  falsely  and  with 
intent  to  defraud,  the  name  of  another  to  an  instrument  which,  if  genuine, 
might  apparently  be  of  legal  efficacy  or  the  foundation  of  a  legal  liability. 
Staff  X.  Thompson,  19  Iowa,  299;  i:itate  v.  Pierre,  8  Id.,  231;  Wotfi-man  v. 
Staff,  67  IlL  91.  Forgery  is  the  false  making  of  any  written  instrument 
for  the  purpose  of  fraud  and  deceit.  3  Chit  Crim.  L.  1022.  The  forging  of 
any  writing  by-  which  a  person  might  be  prejudice<l  is  forgery  at  common 
law.  Staff  V.  Kimbaily  50  Me.  409.  It  is  not  essential  to  the  crime  that 
the  person  in  whose  name  the  forged  instrument  purports  to  be  made  shall 
have  legal  capacity  to  make  it.  Strtte  v.  EadfH,  68  Mo.  150.  But  an  instru- 
ment having  no  validity  upon  its  face  is  not  a  subject  of  forgery.  Abbott  v. 
Hoitf,  62  Me.  194.  The  alteration  of  a  check  already  made,  is  forgery. 
Pt-rtjAf  V.  Brothfrton,  47  Cal.  388;  WiUon  v.  South  Pm^  ComvmHwneri*,  70 
ni-  46.  And  it^  no  defense  that  the  drawer  of  the  forged  check  is  a  ficti- 
tiooB  person,  nor  that  he  had  no  funds  in  the  bahk  on  which  the  check  is 
dirawn,  Thompson  v.  Statf,  49  Ala.  16.  If  there  are  two  persons  of  the 
same  name,  and  one  of  them  signs  that  name  to  notes  with  the  intention  that 
the  notes  shall  be  used  in  trade  as  the  notes  of  the  other,  it  is  forgery.     Bur- 
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field  V.  Slate,  29  Ga.  127.  Where  defendant  did  not  himself  sign  the  name  to 
the  forged  note,  but  procured  an  innocent  person  to  sign  the  name,  by  falsely 
representing  that  he  had  authority  to  do  so,  from  the  person  whose  name  was 
signed,  he  wa?  adjudged  guilty.  Gregory  v.  State,  26  Ohio  St  510.  Where 
one  fraudulently  executes  and  issues  an  instrument  purporting  on  its  face  to 
be  executed  by  him  as  agent  of  the  principal  therein  named,  he  is  not  guUty 
of  forgery,  though  he  have  no  authority  from  the  principal  to  execute  the 
instrument.  Mann  v.  People,  15  Hun  (N.  Y.),  155.  See  also  People  v.  Shot- 
weU,  27  Cal.  394;  People  v.  Franh,  28  Id.  507;  Fuller  v.  Ferguson,  26  Id.  546; 
Wright  v.  Carillo,  22  Id.  595;  Peoplev.  Ah  Sam,  41  Id.  645;  People  v,  Ferris, 
6  Pac.  C.  L.  J.  610;  People  v.  Cummingn,  Id.  938. 

2.  Uttering  of  Forged  Instrumenta.— By  the  above  section  the  utter- 
ing or  passing,  as  well  as  the  making,  etc.,  of  a  forged  instrument,  is  declared 
a  forgery.  See  People  v.  Ah  Woo,  28  Cal.  205;  People  v.  Tomlinson,  35  Id. 
503;  Stale  v.  Lane,  80  N.  C.  407;  State  v.  Snow,  30  La.  Ann.  401.  The  act 
of  uttering  the  instrument,  with  knowledge  of  its  fictitious  character,  and 
with  intent  to  defraud,  are  the  essential  elements  of  the  crime.  Dunn  v. 
People,  4  Col.  126.  It  is  enough  if  it  be  offered  as  genuine,  and  it  is  not 
necessary  that  it  should  have  been  actually  received  as  genuine  by  the  party 
upon  whom  the  fraud  is  attempted.  People  v.  Caton,  25  Mich.  388.  The 
bringing  of  a  suit  at  law,  as  counsel,  upon  a  forged  note,  and  recovering  judg- 
ment, and  taking  proceedings  to  enforce  the  judgment,  knowing  the  note  to 
be  a  forgery,  amounts  to  uttering  a  forged  note.  ChaJtoon  v.  Com,,  20  Gratt. 
733. 

3.  Forgery  of  Records,  etc. — It  would  appear  that  so  much  of  section 
470,  as  refers  to  forgeries  of  records,  presupposes  always  the  existence  of  a 
genuine  record,  which  has  been  in  some  way  altered  or  falsified.  The  case 
where  one  fraudulently  manufactures  an  instrument  purporting  to  be  a  record, 
when  in  fact  no  such  record  exists,  is  provided  for  by  section  471. 

471.  Every  person  who,  with  intent  to  defraad  another, 
makes,  forges,  or  alters  any  entry  in  any  book  of  records,  or 
any  instrument  purporting  to  be  any  record  or  return  specified 
in  the  preceding  section,  is  guilty  of  forgery. 

1.  Forgery  of  Records. — See  section  470,  n.  3.  In  the  case  of  Brown  v. 
People,  86  111.  239,  it  was  held  that  to  authorize  an  indictment  and  conviction 
for  forgery,  the  instrument  alleged  to  have  been  forged,  must  be  such  as,  if 
genuine,  would  be  effective^  and  that  no  indictment  can  be  founded  upon  an 
instrument  purporting  to  be  a  decree  of  divorce,  which  on  its  face  does  not 
appear  to  be  a  copy  of  the  record. 

472.  Every  person  who,  with  intent  to  defraud  .another, 
forges,  or  counterfeits  the  seal  of  this  state,  the  seal  of  any  pub- 
lic oflficer  authorized  by  law,  the  seal  of  any  court  of  record,  or 
the  peal  of  any  corporation,  or  any  other  public  seal  authorized 
or  recognized  by  the  laws  of  this  state,  or  of  any  other  state, 
government,  or  country,  or  who  falsely  makes,  forges,  or  coun- 
terfeits any  impression  pui-porting  to  be  an  impression  of  any 
such  seal,  or  who  has  in  his  possession  any  such  counterfeited 
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seal  or  impression  thereof,  knowing  it  to  be  counterfeited,  and 
"willfully  conceals  the  same,  is  guilty  of  forgery. 

473.  Forgery  is  punishable  by  imprisonment  in  the  state 
prison  for  not  less  than  one  nor  more  than  fourteen  years. 

474.  Every  person  who  knowingly  and  willfully  sends  by 
telegraph  to  any  person  a  false  or  forged  message,  purporting 
to  be  from  such  telegraph  office,  or  from  any  other  person,  or 
who  willfully  delivers,  or  causes  to  be  delivered,  to  any  person 
any  such  message,  falsely  purporting  to  have  been  received  by 
telegraph,  or  who  furnishes,  or  conspires  to  furnish,  or  causes 
to  ba  furnished,  to  any  agent,  operator,  or  employee,  to  be  sent 
by  telegraph,  or  to  be  delivered,  any  such  message,  knowing 
the  same  to  be  false  or  forged,  with  the  intent  to  deceive,  injure, 
or  defraud  another,  is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  five  years,  or  in  the  county  jail  not  ex- 
ceeding one  year,  or  by  fine  not  exceeding  five  thousand  dollars, 
or  by  both  fine  and  imprisonment. 

475.  Every  person  who  has  in  his  possession,  or  receives 
from  another  person,  any  forged  promissory  note  or  bank  bill, 
or  bills,  for  the  payment  of  money  or  property,  with  the  inten- 
tion to  pass  the  same,  or  to  permit,  cause,  or  procure  the  same 
to  be  uttered  or  passed,  with  the  intention  to  defraud  any 
person,  knowing  the  same  to  be  forged  or  counterfeited,  or  has 
or  keeps  in  his  possession  ^ny  blank  or  unfinished  note  or  bank 
bill  made  in  the  form  or  similitude  of  any  promissory  note  or 
bill  for  payment  of  money  or  property,  made  to  be  issued  by 
any  incorporated  bank  or  banking  company,  with  intention  to 
fill  up  and  complete  such  blank  and  unfinished  note  or  bill,  or 
to  permit,  or  cause,  or  procure  the  same  to  be  filled  up  and 
completed,  in  order  to  utter  or  pass  the  same,  or  to  permit,  or 
cause,  or  procure  the  same  to  be  uttered  or  passed,  to  defraud 
any  person,  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  fourteen  years. 

1.  Ouilty  Possession  of  Counterfeit  Notes.— To  constitute  the  crime 
of  possessing  forged  notes  with  intent  to  pass  them,  the  law  only  requires  the 
guilty  possession.  People  v.  Ah  Sam^  41  CaL  645.  An  indictment  which 
charges  that  defendants  "willfully,  feloniously,  and  knowingly  did  have  in 
their  possession,"  etc.,  sufficiently  charges  the  defendants  with  knowledge  of 
the  spurious  character  of  the  money.     People  v.  Stanton^  39  Id.  698. 

476.  Every  person  who  makes,  passes,  utters,  or  publishes, 
with  intention  to  defraud  any  other  person,  or  who,  with  the 
like  intention,  attempts  to  pass,  utter,  or  publish,  or  who  has 
in  his  possession,  with  like  intent  to  utter,  pass,  or  publish,  any 
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fictitious  bill,  note,  or  check,  purporting  to  be  the  bill,  note,  or 
check,  or  other  instrument  in  writing  for  the  payment  of  money 
or  property  of  some  bank,  corporation,  copartnership,  or  in- 
dividual, when,  in  fact,  there  is  no  such  bank,  corporation, 
copartnership,  or  individual  in  existence,  knowing  the  bill,  note, 
check,  or  instrument  in  writing  to  be  fictitious,  is  punishable 
by  imprisonment  in  the  state  prison  for  not  less  than  one  nor 
more  than  fourteen  years. 

1.  Fictitious  Person.  — To  Bustain  an  indictment  under  this  section  it  is 
necessary  that  the  evidence  should  show  that  the  name  alleged  to  be  forged 
is  that  of  a  fictitious  person.     People  v.  Dotod,  4  Pac.  C.  L.  J.  459. 

4T7.  Every  person  whp  counterfeits  any  of  the  species  of 
gold  or  silver  coin  current  in  this  state,  or  any  kind  or  species 
of  gold  dust,  gold  or  silver  bullion,  or  bars,  lumps,  pieces,  or 
nuggets,  or  who  sells,  passes,  or  gives  in  payment  such  coun- 
terfeit coin,  dust,  bullion,  bars,  lumps,  pieces,  or  nuggets,  or 
permits,  causes,  or  procures  the  same  to  be  sold,  uttered,  or 
passed,  with  intention  to  defraud  any  person,  knowing  the 
same  to  be  counterfeited,  is  guilty  of  counterfeiting. 

1.  Jurisdiction. — The  passing,  with  intent  to  defraud,  of  counterfeit 
money  is  an  offense  against  the  state  a$  well  as  the  United  States,  and  al- 
though congress  might,  perhaps,  by  appropriate  legislation,  render  the  juris- 
diction of  the  national  courts  exclusive,  yet,  so  long  as  it  does  not  do  so,  the  4 
state  courts  will  have  jurisdiction.  In  re  Truman^  44  Mo.  181;  People  v. 
White,  34Cal.  183;  Foxv,  State,  5  How.  (U.  S.)410;  Moore  v.  Illinois,  14  Id.  13. 
But  state  courts  have  no  power  to  punish  crimes  against  the  laws  of  the 
United  States  as  such.     People  v.  Kelly,  38  Cal.  145. 

2.  Uttering  Counterfeit  Money.  —One  who  sells  counterfeit  money  to  an- 
other, who  knows  it  to  be  counterfeit,  intending  that  the  other  shall  put  it  in 
circulation  as  good  money,  is  guilty  of  uttering  or  passing  counterfeit  money, 
within  the  meaning  of  the  statute.  United  States  v.  Nelson,  1  Abb.  (U.  S. ) 
135.  See  generally,  People  v.  Stanton,  39  Cal.  698;  Leonard  v.  Siate^  29 
Ohio  St.  408;  UnUed  States  v.  Boicell,  11  Wall.  432. 

478.  Counterfeiting  is  punishable  by  imprisonment  in  tbe 
state  prison  for  not  less  than  one  nor  more  than  fourteen  years. 

479.  Every  person  who  has  in  his  possession,  or  receives  for 
any  other  person,  any  counterfeit  gold  or  silver  coin  of  the 
species  current  in  this  state,  or  any  counterfeit  gold  dust,  gold 
or  silver  bullion  or  bars,  lumps,  pieces,  or  nuggets,  -with  the 
intention  to  sell,  utter,  put  oflf,  or  pass  the  same,  or  permits, 
causes,  or  procures  the  same  to  be  sold,  uttered,  or  passed, 
with  intention  to  defraud  any  person,  knowing  the  same  to  be 
counterfeit,  is  punishable  by  imprisonment  in  the  state  prison 
not  less  than  one  nor  more  than  fourteen  years. 

1.  Zivldence  tending  to  prove  that  defendant  had  in  his  possession  ooun- 
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terfeit  coin  for  sale,  and  that  he  sold  sach  coin  to  another,  is  sufficient  to 
warrant  a  con>iction.     People  v.  FarrelL,  30  Cal.  316. 

480.  Every  person  who  makes,  or  knowingly  has  in  his  pos- 
session, any  die,  plate,  or  any  apparatus,  paper,  metal,  ma- 
chine, or  other  thing  whatever,  made  use  of  in  counterfeiting 
eoin  current  in  this  state,  or  in  counterfeiting  gold  dust,  gold 
or  silver  bars,  bullion,  lumps,  pieces,  or  nuggets,  or  in  coun- 
terfeiting bank  notes  or  bills,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  nor  more  than  fourteen  years; 
and  all  such  dies,  plates,  apparatus,  paper,  metal,  or  machine, 
intended  for  the  purpose  aforesaid,  must  be  destroyed. 

1,  Jurisdiction.— See  sec.  477,  n.  1. 

2.  Evidence. — It  is  not  only  necessary  to  prove  the  known  possession  by 
defendant  of  counterfeiting  tools,  but  it  must  also  l>e  shown  tliat  such  posaus- 
sion  was  with  criminal  intent.  People  v.  White,  34  Cal.  183.  See  People  v. 
FarreU,  30  Id.  616. 

481.  Every  person  who  counterfeits,  forges,  or  alters  any 
ticket,  check,  order,  coupon,  receipt  for  fare  or  pass,  issued 
by  any  railroad  company,  or  by  any  lessee  or  manager  thereof, 
designed  to  entitle  the  holder  to  ride  in  the  cars  of  such  com- 
pany, or  who  utters,  publishes,  or  puts  into  circulation  any 
8Qch  counterfeit  or  altered  ticket,  check,  or  order,  coupon,  re- 
ceipt for  fare  or  pass,  with  intent  to  defraud  any  such  railroad 
company,  or  any  lessee  thereof,  or  any  other  person,  is  punishable 
by  imprisonment  in  the  state  prison,  or  in  the  county  jail,  not 
exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  imprisonment  and  fine.  [New  section, 
apiwoved  March  30,  1874;  in  effect  July  1,  1874. 

482.  Every  pei*son  who,  for  the  purpose  of  restoring  to  its 
original  appearance  and  nominal  value,  in  whole  or  in  part,  re- 
moves, conceals,  fills  up,  or  obliterates  the  cuts,  marks,  punch- 
holes,  or  other  evidence  of  cancellation,  from  any  ticket,  check, 
order,  coupon,  receipt  for  fare  or  pass,  issued  by  any  railroad 
company,  or  any  lessee  or  manager  thereof,  canceled  in  whole 
or  in  part,  with  intent  to  dispose  of  by  sale  or  gift,  or  to  circu- 
late the  same,  or  with  intent  to  defraud  the  railroad  company, 
or  lessee  thereof,  or  any  other  person,  or  who,  with  like  intent  to 
defraud,  offers  for  sale,  or  in  payment  of  fare  on  the  railroad  of 
the  company,  such  ticket,  check,  order,  coupon,  or  pass,  knowing 
the  same  to  have  been  so  restored  in  whole  or  in  part,  is  pun- 
ishable by  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  a  tine  not  exceeding  one  thousand  dollars,  or  by 
both  such  imprisonment  and  fine'.  [i^ew  seclion,  approved 
March  30, 1874;  in  effect  July  1,  1874. 
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CHAPTER  V. 

LARCENY. 

Section  484.  "Larceny"  defined. 

485.  Larceny  of  lost  property. 

486.  Grand  and  petit  larceny. 

487.  Grand  larceny  defined. 

488.  Petit  larceny. 

489.  Punishment  of  grand  larceny. 

490.  Punishment  of  petit  larceny. 

491.  Dogs  property. 

492.  Larceny  of  written  instruments.' 

493.  Value  of  passage  tickets. 

494.  Written  instruments  completed  but  not  delivered. 

495.  Severing  and  removing  part  of  the  realty  declared  larceny. 

496.  Buying  or  receiving  stolen  property. 

497.  Larceny  committed  and  stolen  property  received  out  of  this 

state. 

498.  Stealing  gas. 

499.  Stealing  water. 

500.  Larceny  of  goods  saved  from  fire  in  San  Francisco. 

501.  Purchasing    or  receiving  in  pledge  junk,    etc.,  of  minors, 

misdemeanor. 

502.  Applies  sections  .339,  342,  and  343  to  junk  dealers,  etc. 

484.  Larceny  is  the  felonious  stealing,  taking,  carrying, 
leading,  or  driving  away  the  personal  property  of  another. 

1.  Larceny  Defined. — Asportation  and  intent  to  steal  are  necessary  ele- 
ments in  the  offense  of  larceny.  People  v.  Murphy ^  47  Cal.  103;  People  v. 
Stone,  16  Id.  369;  SeoU  v.  Harbor,  18  Id.  704;  People  v.  Smith,  15  Id. 
408.  The  crime  consists  in  the  felonious  and  fraudulent  taking  of  property 
with  intent  to  deprive  the  owner  thereof,  even  though  the  defendant  did  not 
intend  to.convert  the  property  to  his  own  use.  People  v.  Juarez,  28  Id.  330. 
A  man  may  steal  his  own  property,  if,  by  taking  it,  his  intent  be  to  charge  a 
bailee  with  the  property.  People  v.  Thompson,  34  Id.  671;  People  v.  Stone,  16 
Id.  369.  Where  the  bailee  of  property  obtains  possession  of  it  from  the  owner, 
with  the  intent  to  steal  it,  and  carries  out  that  intent,  he  is  guilty  of  larfceny. 
Peopk  V.  Smith,  23  Id.  280.  See  People  v.  Poggi,  19  Id.  600.  The  felonious 
intent  at  the  time  of  the  taking  is  the  essence  of  the  crime.  People  v.  Jersey, 
18  Id.  337.  One  who  does  not  participate  in  the  larceny,  or  have  any  knowl- 
edge of  it,  but  afterwaixl  receives  the  stolen  property  into  his  possession, 
does  not  thereby  become  guilty  of  larceny.     People  v.  Maxwell,  24  Id.  14. 

2.  Larceny  and  Embezzlement— Distinction. — The  chief  distinction 
between  larceny  and  embezzlement,  is  that  in  the  case  of  embezzlement  the 
guilty  party  has  possession  of  the  property  at  the  time  of  the  commission  of 
the  offense,  while  in  the  case  of  larceny  the  taking  of  the  property  consti- 
tutes one  of  the  elements  of  the  offense.  People  v.  BeUlen,  37  Cal.  51 ;  Peo- 
ple V.  AhhoU,  53  Id.  284;  PeopU  v.  Jersey,  18  Id.  337;  People  v.  Smith,  23 
Id.  280;  People  v.  BogaH,  36  Id.'245;  PeopU  v.  Dalton,  15  Wend.  581. 
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3.  Robbery,  Larceny,  Embezzlement,  and  Extortion.— The  follow- 
ing is  taken  from  the  annotated  Penal  Code  of  California,  published  in  1872: 

"Four  of  the  crimes  affecting  property  require  to  be  somewhat  carefully 
distinguished :  robbery,  larceny,  extortion,  and  embezzlement.  The  leading 
distinctions  between  these  may  be  briefly  stated  thus:  All  four  include  the 
criminal  acquisition  of  the  property  of  another.  In  robbery  this  is  accom- 
plished by  means  of  force  or  fear,  and  by  overcoming  or  disregarding  the  will 
of  the  rightful  possessor.  There  is  a  taking  of  property  from  another  against 
his  consent;  the  physical  power  to  resist  being  overcome  by  force,  or  what  is 
equivalent  in  law,  the  moral  power  to  refuse  being  prostrated  by  fear.  In 
larceny  there  is  still  a  taking;  but  it  is  accomplished  by  fraud  or  stealth;  the 
property  is  taken  not  against  the  consent  of  the  owner,  but  ynthout  it.  In 
extortion  there  is  again  a  taking.  Now  this  is  with  the  consent  of  the  party 
injured;  but  it  is  a  consent  induced  by  threats,  or  under  color  of  some  official 
right.  In  embezzlement  there  is  no  taking,  in  the  technical  sense;  that  is, 
no  taking  from  the  possession  of  another.  The  offender  being  in  possession 
of  the  property  in  virtue  of  some  trust,  which  the  law  deems  worthy  of 
special  sanction,  applies  it  by  fraud  or  stealth,  or  feloniously  steals,  takes, 
carries,  leads,  or  drives  it  away  to  his  own  use,  or  appropriates  it  to  his  own 
use,  and  deprives  the  owner  thereof.  Thus  extortion  partakes  in  an  inferior 
degree  of  the  nature  of  robbery,  and  embezzlement  shares  that  of  larceny." 

4.  Jurisdiction. — When  property  stolen  in  one  county  has  been  brought 
into  another,  the  jurisdiction  of  the  offense  is  in  either  county.  See  sec.  786, 
a ;  Peopfe  v.  Mellon,  40  Cal.  648;  State  v.  Brown,  8  Nev.  208.     See  People  v. 

VaUnzuella,  6  Pac  C.  L.  J.  561. 

5.  Indictment. — An  indictment  for  larceny  which  charges  that  defendant 
"did  feloniously,  willfully,  and  unlawfully,  and  with  force  and  arms,  steal, 
take,  and  carry,  lead,  and  drive  away,*'  etc.,  contains  a  sufficient  statement 
of  the  intent  with  which  the  taking  was  done.  People  v.  Brown,  27  Cal.  500. 
It  is  sufficient  to  state  the  ownership  of  the  stolen  property  with  the  same 
particularity  that  would  be  required  in  a  pleading  in  a  civil  action.  People 
V.  Ah  Sing,  19  Id.  598.  But  see  People  v.  Schwartz,  32  Id.  160;  People  v. 
Bogart,  36  Id.  245.  An  indictment  which  charges  the  defendant  with  lar- 
ceny of  several  articles  of  personal  property,  and  names  one  sum  as  the  value 
of  all,  but  does  not  give  the  separate  value  of  each  article,  contains  a  suffi- 
cient statement  of  the  value  of  the  property  stolen.  People  v.  Rohles,  34  Id. 
591.  In  People  v.  Bogart,  36  Id.  245,  it  was  said  to  be  proper  to  join  two 
counts  in  the  indictment,  one  charging  a  felonious  taking,  and  the  other  a 
felonious  conversion.  The  soundness  of  such  decision  may,  however,  well  be 
questioned.  Charging  a  person  with  the  crime  of  "  larcey  "  is  not  a  suffi- 
cient designation  of  this  offense.  No  such  crime  as  "  larcey  "  exists  in  this 
state.  People  v.  St.  Clair,  55  CaL  524.  Other  decisions  relative  to  indict- 
ments for  larceny  are:  People  v.  LiUlefield,  5  Id.  355;  People  v.  Smith,  15  Id. 
408;  People  v.  SmitJi,  23  Id.  280;  People  v.  Jim  Ti,  32  Id.  60;  People  v.  Towns- 
Uy,  39  Id.  405;  PeopU  v.  Strong,  46  Id.  302. 

6.  Larceny  and  Robbery.— In  People  v.  Jones,  53  CaL  58,  and  People 
v.  Nelson,  6  Pac.  C.  L.  J.  453,  it  was  decided  that  since  every  indictment  for 
robbery  must,  if  sufficient,  necessarily  aver  every  fact  necessary  to  consti- 
tute larceny,  the  jury  may  find  the  defendant  guilty  of  larceny,  though  the 
offense  charged  in  the  indictment  be  robbery. 
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7.  Robbery.— Sec.  211,  n.  1. 

8.  Evidence. — The  possession  of  stolen  property,  although  a  circumstance 
to  be  considered,  in  determining  the  guilt  of  defendant)  is  not  alone  sufficient 
to  convict.  People  v.  Beaver,  49  Cal.  57;  People  v.  Oettyy  Id.  581;  People  v. 
Om,  45  Id.  285;  People  v.  Gasmway,  23  Id.  61;  People  v.  Antonio,  27  Id.  404; 
People  V.  Ah  Ki,  20  Id.  177;  PeopU  v.  Chaml>ers,  18  Id.  382;  PeopU  v.  Kelly,  28 
Id.  423.  Sec.  1 102,  n.  19.  A  confession,  voluntarily  made,  is  admissible  in  evi- 
dence, even  though  on  a  prior  occasion  there  had  been  given  a  promise  of  favor, 
not  acted  upon,  and  which  had  been  made  to  induce  the  accused  to  confei$s. 
People  V.  Jim  Ti,  32  Id.  60.  An  attempt  to  escape  is  also  a  circumstance 
which  the  jury  may  consider,  in  determining  the  guilt  or  innocence  of  de- 
fendant. People  v.  Strong,  46  Id.  302.  And  so  is  a  concealment  of  the  stolen 
property.  People  v.  Murphy,  47  Id.  103.  Proof  that  the  person  alleged  to 
be  the  owner  of  the  stolen  property  had  a  special  property,  or  that  he  held  it 
to  do  some  act  upon  it,  or  for  the  purpose  of  carriage,  or  in  trust  for  the  bene- 
fit of  another,  will  support  the  allegation  of  ownership.  Peoj)le  v.  Kelson,  6 
Pac.  C.  L.  J.  453.  State  v.  S(murville,  21  Me.  18;  Yates  v.  State,  10  Yerg. 
549. 

485.  One  who  finds  lost  property  under  circumstances  which 
give  him  knowledge  of  or  means  of  inquiry  as  to  the  true  owner, 
and  who  appropriates  such  property  to  his  own  use,  or  to  the 
use  bf  another  person  not  entitled  thereto,  without  first  making 
reasonable  and  just  efforts  to  find  the  owner,  and  restore  the 
property  to  him,  is  guilty  of  larceny. 

1.  Lost  and  Unclaimed  Property.— See  Political  Code,  sees.  3136  to 
3157  inclusive;  Civil  Code,  sees.  1864  to  1872  inclusive.  People  v.  Anderson^ 
14  Johns.  294;  State  v.  McCann,  19  Mo.  249;  Tanner's  ease,  14  Gratt.  635. 
This  section  relates  to  property  lost  (in  the  apparent  possession  of  no  one)  and 
found.    People  v.  Valenzuella,  6  Pac.  C.  L.  J.  561. 

486.  Larceny  is  divided  into  two  degrees,  the  first  of  which 
is  termed  grand  larceny;  the  second,  petit  larceny. 

487.  Grand  larceny  is  larceny  committed  in  either  of  the  fol- 
lowing cases: 

1.  When  the  property  taken  is  of  a  value  exceeding  fifty 
dollars. 

2.  When  the  property  is  taken  from  the  person  of  another. 

3.  When  the  property  taken  is  a  horse,  mare,  gelding,  cow, 
steer,  bull,  calf,  mule,  jack,  jenny,  goat,  sheep,  or  hog. 

1.  Indictment. — In  ordinary  cases,  the  distinction  between  grand  and 
petit  larceny  is  the  value  of  the  property  stolen,  and  the  value  should  there- 
fore be  stated  in  the  indictment.  In  the  cases  mentioned  in  subdivision 
three,  however,  the  element  of  value  does  not  enter  into  the  definition  of  the 
offense.  In  such  cases,  therefore,  it  is  not  necessary  to  state  the  value  in  the 
indictment,  or  prove  it  at  the  trial.  People  v.  Townsley,  39  Cal.  405;  People 
v.  LeeJiey,  4  Pac.  C.  L.  J.  75.     See  sec.  484,  n.  5. 

488.  Larceny  in  other  cases  is  petit  larceny. 
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489.  Grand  larceny  is  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  nor  more  than  ten  years. 

490.  Petit  larceny  is  punishable  by  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  both. 

491.  Dogs  are  property,  and  of  the  value  of  one  dollar  each, 
within  the  meaning  of  the  terms  "  property  "  and  **  value,"  as 
used  in  this  chapter. 

492.  If  the  thing  stolen  consists  of  any  evidence  of  debt,  or 
other  written  instrument,  the  amount  of  money  due  thereupon, 
or  secured  to  be  paid  thereby,  and  remaining  unsatisfied,  or 
which  in  any  contingency  might  be  collected  thereon,  or  the 
value  of  the  property,  the  title  to  which  is  shown  thereby,  or 
the  sum  which  might  be  recovered  in  the  absence  thereof,  is 
the  value  of  the  thing  stolen. 

1.  See  PfopU  V.  AhboU,  53  Cal.  234. 

493.  If  the  thing  stolen  is  any  ticket  or  other  paper  or  writ- 
ing entitling  or  purporting  to  entitle  the  holder  or  proprietor 
thereof  to  a  passage  upon  any  railroad  or  vessel  or  other  publio 
conveyance,  the  price  at  which  tickets  entitling  a  person  to  a 
like  passage  are  usually  sold  by  the  proprietors  of  such  convey-^ 
ance  is  the  value  of  such  ticket,  paper,  or  writing. 

494.  AH  the  provisions  of  this  chapter  apply  where  the  prop- 
erty taken  is  an  instrument  for  the  payment  of  money,  evidence 
of  debt,  public  security,  or  passage  ticket,  completed  and  ready 
to  he  issued  or  delivered,  although  the  same  has  never  been  issued 
or  delivered  by  the  makers  thereof  to  any  person  as  a  purchaser 
or  owner. 

495.  The  provisions  of  this  chapter  apply  where  the  thing 
taken  is  any  fixture  or  part  of  the  realty,  and  is  severed  at  the 
time  of  the  taking,  in  the  same  manner  as  if  the  thing  had  been 
severed  by  another  person  at  some  previous  time. 

1,  See  PeopU  v.  WUUams,  35  Cal.  671. 

An  act  to  more  fully  define  the  crime  of  larceny. 

Section  1.  Every  person  who  shall  convert  any  manner  of 
real  estate,  of  the  value  of  fifty  dollars  and  upwards,  into  per- 
sonal property,  by  severing  the  same  from  the  realty  of  another, 
with  felonious  intent  to  and  shall  so  steal,  take,  and  carry  away 
the  same,  shall  be  deemed  guilty  of  grand  larceny,  and,  upon 
conviction  thereof,  shall  be  punishable  by  imprisonment  in  the 
state  prison  for  any  term  not  less  than  one  year  nor  more  than 
fourteen  years. 

Sec.  2.  Every  person  who  shall  convert  any  manner  of  real 
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estate,  of  the  value  of  under  fifty  dollars,  into  personal  property, 
by  severing  the  same  from  the  realty  of  another,  with  felonious 
intent  to  and  shall  so  steal,  take,  and  carry  away  the  same, 
shall  be  deemed  guilty  of  petit  larceny,  and,  upon  conviction 
thereof,  shall  be  punishable  by  imprisonment  in  the  county  jail 
for  a  period  not  more  than  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 
[Approved  March  6,  1872;  Stals.  1871-2,  282. 

An  act  supplementary  to  an  act  entitled,  *'  An  act  concerning  crimes  and 
punishments,"  passed  April  16,  1850. 

Sscnox  1.  Every  person  who  shall  feloniously  steal,  take, 
and  carry  away,  or  attempt  to  take,  steal,  and  carry  from  any 
mining  claim,  tunnel,  sluice,  under-current,  riffle-box,  or  sul- 
phurate machine,  any  gold  dust,  amalgam,  or  quicksilver,  the 
property  of  another,  shall  be  deemed  guilty  of  grand  larceny, 
and,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  any  term  of  not  less  than  one  year 
nor  more  than  fourteen  years. 

Sec.  2.  This  act  shall  be  in  force  from  and  after  its  passage.' 
[Approved  March  20,  1872;  Stats.  1871-2,  435. 
•  496.  Every  person  who,  for  his  own  gain,  or  to  prevent  the 
owner  from  again  possessing  his  property,  buys  or  receives  Bny 
personal  property,  knowing  the  same  to  have  been  stolen,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding 
five  years,  or  in  the  county  jail  not  exceeding  six  months,  or  by 
both;  and  it  shall  be  presumptive  evidence  that  such  property 
was  stolen,  if  the  same  consists  of  jewelry,  silver,  or  plated 
ware,  or  articles  of  personal  ornament,  if  purchased  or  received 
from  a  person  under  the  age  of  eighteen,  unless  said  property 
is  sold  by  said  minor  at  a  fixed  place  of  business  carried  on  by 
said  minor  or  his  employer.  [Amendment ,  approved  February 
28,  1874;  in  effect  immediately. 

1.  Receiving  Stolen  Goods  is  a  distinct  and  specific  offense  under  the 
above  section.  Where  the  evidence  proved  that  the  defendant  was  not  present 
in  the  county  at  the  time  of  the  theft,  and  did  not  participate  in  the  larceny, 
but  subsequently,  with  guilty  knowledge  that  it  was  stolen,  received  the 
stolen  property,  and  aided  in  disposing  of  it  for  the  joint  benefit  of  himself 
and  the  perpetrator  of  the  larceny,  it  was  held  thafhe  could  not  be  convicted 
either  of  larceny,  or  of  being  'an  accessory  after  the  fact,  his  offense  being 
.that  of  receivini?  stolen  goods,  knowing  them  to  have  been  stolen.  People  v. 
Stakem^  40  Cal.  599.  This  section  is  intended  to  proside  for  the  punishment 
of  the  receivers  of  stolen  goods,  in  cases  where  it  might  be  impossible  to 
identify  with  certainty  the  thieves,  as  in  cases  of  professional  receivers.  An 
allegation  in  the  indictment  of  the  name  of  the  thief  is  unnecessary.  People 
V.  Avila,  43  Id.  196.     See  also  People  v.  Hawk'ma,  34  Id.  181. 


Digitized  by 


Google 


157  •       LARCENY.  §§497-502 

497.  Every  person  "wlio,  in  another  state  or  country,  steals 
the  property  of  another,  or  receives  such  property,  knowing  it 
to  have  been  stolen,  and  brings  the  same  into  this  state,  may  be 
convicted  and  punished  in  the  same  manner  as  if  such  larceny 
or  receiving  had  been  committed  in  this  state. 

1.  Receiving  Stolen  Goods.— Sec.  496,  n.  1. 

2.  Stolen  Property  Brought  into  State.— Sec.  27,  n.  2. 

498.  Every  person  'who,  with  intent  to  injure  or  defraud, 
makes  or  causes  to  be  made  any  pipe,  tube,  or  other  instrument, 
and  connects  the  same,  or  causes  it  to  be  connected,  with  any 
main,  service  pipe,  or  other  pipe  for  conducting  or  supplying 
illuminating  gas,  in  such  manner  as  to  supply  illuminating  gas 
to  any  burner  or  orifice,  by  or  at  which  illuminating  gas  is  con- 
sumed, around  or  without  passing  through  the  meter  provided 
for  the  measuring  and  registering  the  quantity  consumed,  or  in 
any  other  manner  so  as  to  evade  payment  therefor,  and  every 
person  who,  with  like  intent,  injures  or  alters  any  gas  meter  or 
obstructs  its  action,  is  guilty  of  a  misdemeanor. 

499.  Every  person  who,  with  intent  to  injure  or  defraud, 
connects,  or  causes  to  be  connected,  any  pipe,  tube,  or  other  in- 
strument, with  any  main,  service  pipe,  or  other  pipe  or  conduit 
or  flume  for  conducting  water,  for  the  purpose  of  taking  water 
from  such  main,  service  pipe,  conduit  or  flume,  without  the 
knowledge  of  the  owner  thereof,  and  with  intent  to  evade  pay- 
ment therefor,  is  guilty  of  a  misdemeanor. 

500.  Every  person  who,  in  the  city  and  county  of  San  Fran- 
cisco, saves  from  fire,  or  from  a  building  endangered  by  tire,  any 
property,  and  for  two  days  thereafter  corruptly  neglects  to  notify 
the  owner  or  tire  marshal  thereof,  is  punishable  by  imprison- 
ment in  the  state  prison  for  not  less  than  one  nor  more  than 
ten  years. 

501.  Every  person  who  purchases  or  receives  in  pledge  or  by 
way  of  mortgage,  from  any  person  under  the  age  of  sixteen 
years,  any  junk,  metal,  mechanical  tools,  or  implements,  is 
guilty  of  a  misdemeanor.  [New  section,  approved  March  28, 1872; 
took  effect  with  the  code. 

502.  Sections  339,  342,  and  343  of  the  Penal  Code  are  ap- 
plicable to  persons  carrying  on  the  business  of  junk  dealers, 
and  apply  to  their  transactions  of  purchase  and  sale,  as  well  as  . 
to  those  of  pledge  or  mortgage.     [New  section,  approved  March 
28,  1872;  took  effect  with  the  code. 
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CHAPTER  VI. 

EMBEZZLEMENT. 

Section  503.  "Embezzlement"  defined. 

604.  When  officer  of  state,  or  of  any  association,  guilty  of  embez- 
zlement. 

505.  When  carrier  or  other  person  having  property  for  transport- 

ation, for  hire,  guilty  of  embezzlement. 

506.  When  trustee,  banker,  etc.,  guilty  of  embezzlement. 

507.  When  bailee,  tenant,  or  lodger  guilty  of  embezzlement. 

508.  When  clerk,  agent,  or  servant  guilty  of  embezzlement. 

509.  Distinct  act  of  taking. 

510.  Evidence  of  debt  undelivered  may  be  subject  of  embezzle- 

ment. 

511.  Claim  of  title  a  ground  of  defense. 

512.  Intent  to  restore  the  property  is  no  defense. 

513.  But  actual  restoration  is  a  groimd  for  mitigation  of  punish- 

ment. 

514.  Punishment  for  embezzlement. 

503.  Embezzlement  is  the  fraudulent  appropriation  of  prop- 
erty b^  a  person  to  whom  it  has  been  intrusted. 

1.  Embezzlement  and  Larceny.— See  sec.  484,  n.  2;  Com,  v.  Berry,  d9 
Mass.  428. 

2.  Extortion. — See  sec.  518,  n.  I. 

'  3.  Embezzlement. — In  order  to  convict  one  as  agent  with  having  em- 
bezzled the  property  of  his  principal,  four  distinct  propositions  of  fact  are  to 
be  made  out:  1.  That  he  was  such  agent;  2.  That  he  received  the  property 
of  his  principal;  3.  That  he  received  it  in  the  coitrse  of  his  employment; 
and,  4.  That  he  converted  it  to  his  own  use,  with  intent  to  steal.  Ex  parte 
Hedley,  31  Cal.  108;  Griffin  v.  State,  4  Tex.  App.  390.  On  subject  of  embez- 
zlement, see  People  v.  Ilust,  49  Cal.  653;  Peopk  v.  De  la  Ouerra,  31  Id.  416; 
People  V.  BMen,  37  Id.  51;  People  v.  Murphy,  51  Id.  376;  Krihs  v.  People, 
82  m.  425;  C&m.  v.  Foster,  107  Mass.  221.  Money  received  by  a  clerk  from 
collections  on  bills  intrusted  to  him  to  collect  by  his  employer,  is  money  in- 
trusted  \/o  hvca..  Ex  parte  Ricord,  11  Nev.  287.  The  disposal  of  collateral 
security  by  the  holder  before  the  debt  is  due,  which  it  secures,  has  been  held 
not  to  be  embezzlement.  Com,  v.  Butter  irk,  100  Mass.  1.  Where  one  places 
his  money  in  the  hands  of  another,  to  be  by  him  loaned  at  a  stipulated  rate 
of  interest,  relying  upon  the  honesty  of  the  one  recei\ing  it  for  its  safe  re- 
turn, it  is  not  embezzlement  if  the  party  fail  to  properly  account  for  the 
money  so  received.  Ki-ibs  v.  People,  82  111.  425.  A  fraudulent  conversion 
by  one  partner  of  property  belonging  to  the  firm,  or  by  one  of  two  joint 
owners  of  property,  does  not  constitute  this  crime.  Napoleon  v.  State,  3 
Tex.  App.  522;  State  v.  Kent,  22  Minn.  41.  Mere  conversion,  unless  accom- 
panied by  a  criminal  intent,  is  not  punishable.  State  v.  Reilly,  4  Mo.  App. 
392.  Shares  of  stock  are  the  subject  of  embezzlement.  People  v.  Williams, 
7  Pac.  C.  L.  J.  685. 

4.  Indictment. — An  indictment  for  embezzlement  should  give  the  de- 
scription of  the  property  embezzled  with  the  same  particularity  as  is  required 
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in  an  indictment  for  larceny.     People  v.  Cox,  40  Cal.  275;  People  v.  Cohen,  8 
Id.  42.     The  indictment  may  contain  two  counts,  one  charging  larceny  and 
the  other  embezzlement,  when  it  is  not  certain  which  specific  offense  will    • 
be  proven.     People  v.  Bogart,  36  Id.  245.     See  also,  People  v.  Doas,  39  Id. 
428. 

504.  Every  officer  of  this  state,  or  of  any  county,  city,  city 
and  county,  or  other  municipal  corporation,  or  subdivision 
thereof,  and  every  deputy,  clerk,  or  seVvant  of  any  such  officer, 
and  every  officer,  director,  trustee,  clerk,  servant,  or  ap^ent  of 
any  association,  society,  or  corporation  (public  or  private),  who 
fraudulently  appropriates  to  any  use  or  purpose  not  in  the  due 
and  lawful  execution  of  his  trust,  any  property  which  he  has  in 
his  possession,  or  under  his  control,  by  virtue  of  his  trust,  or 
secretes  it  with  a  fraudulent  intent  to  appropriate  it  to  such  use 
or  purpose,  is  guilty  of  embezzlement.  {Amendment ^  approved 
April  6,  1880;  in  effect  immediately, 

1.  See  sec.  503,  n.  3,  4.    State  v.  Brooks,  42  Tex.  62. 

505.  Every  carrier  or  other  person  having  under  his  control 
personal  property  for  the  purpose  of  transportation  for  hire, 
who  fraudulently  appropriates  it  to  any  use  or  purpose  incon- 
sistent with  the  safe  keeping  of  such  property  and  its  trans- 
portation according  to  his  trust,  is  guilty  of  embezzlement, 
whether  he  has  broken  the  package  in  which  such  property  is 
contained,  or  has  otherwise  separated  the  items  thereof  or  not. 

1,  Carrier  for  Hire.— In  the  case  of  State  v.  Stoller,  38  Iowa,  321,  under 
a  section  corresponding  to  the  above,  it  was  held  that  an  indictment  for 
eml)ezzlement  against  defendant,  as  a  carrier  for  hire,  could  not  be  sus- 
tained when  it  api)eared  that  the  property  had  simply  been  stored  with  him, 
and  converted  by  him  to  his  own  use. 

506.  Every  trustee,  banker,  merchant,  broker,  attorney, 
agent,  assignee  in  trust,  executor,  administrator,  or  collector, 
or  person  otherwise  intrusted  with  or  having  in  his  control 
property  for  the  use  of  any  other  person,  who  fraudulently  ap- 
propriates it  to  any  use  or  purpose  not  in  the  due  and  lawful 
execution  of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to 
appropriate  it  to  such  use  or  purpose,  is  guilty  of  embezzlement. 

1.  Sec  sec.  503,  n.  3,  4. 

507.  Every  person  intrusted  with  any  property  as  bailee, 
tenant,  or  lodger,  or  with  any  power  of  attorney  for  the  sale  or 
transfer  thereof,  who  fraudulently  converts  the  same,  or  the  pro- 
ceeds thereof,  to  his  own  use,  or  secretes  it  or  them  with  a  fraud- 
ulent intent  to  convert  to  his  own  use,  is  guilty  of  embezzlement. 

1.  See  People  v.  Poggi,  19  Cal.  600;  People  v.  Cohen,  8  Id.  42;  People  v. 
Garcia,  25  Id.  631;  People  v.  Smith,  23  Id.  280;  People  v.  Mui-phy,  51  Id.  376. 

Digitized  by  VjOOQIC 


g  §508-51 4  EMBEZZLEMENT.  160 

508.  Every  clerk,  agent,  or  servant  of  any  person  who  fraud- 
ulently appropriates  to  his  own  use,  or  secretes  with  a  fraudulent 
intent  to  appropriate  to  his  own  use,  any  property  of  another 
which  has  come  into  his  control  or  care  by  virtue  of  his  employ- 
ment as  such  clerk,  agent,  or  servant,  is  guilty  of  embezzle- 
ment. 

1.  See  sec.  503,  n.  3,  4;  sec.  507,  n.  1. 

509.  A  distinct  act  of  taking  is  not  necessary  to  constitute 
embezzlement. 

1.  See  sec.  484,  n.  2,  giving  the  distinction  between  larceny  and  embezzle- 
ment. 

510.  Any  evidence  of  debt,  negotiable  by  delivery  only,  and 
actually  executed,  is  the  subject  of  embezzlement,  whether  it 
has  been  delivered  or  issued  as  a  valid  instrument  or  not. 

1.  See  sec.  494. 

511.  Upon  any  indictment  for  embezzlement,  it  is  a  sufficient 
defense  that  the  property  was  appropriated  openly  and  avow- 
edly, and  under  a  claim  of  title  preferred  in  good  faith,  even 
though  such  claim  is  untenable.  But  this  provision  does  not 
excuse  the  unlawful  retention  of  the  property  of  another  to  oflf- 
set  or  pay  demands  held  against  him. 

1.  Slate  V.  ReiUy,  4  Mo.  App.  392. 

512.  The  fact  that  the  accused  intended  to  restore  the  prop- 
erty embezzled,  is  no  ground  of  defense  or  of  mitigation  of 
punishment,  if  it  has  not  been  restored  before  an  information 
has  been  laid  before  a  magistrate,  charging  the  commission  of 
the  oflfense. 

513.  Whenever,  prior  to  any  information  laid  before  a  magis- 
trate, charging  the  commission  of  embezzlement,  the  person  ac- 
cused voluntarily  and  actually  restored,  or  tendered  restoration, 
of  the  property  alleged  to  have  been  embezzled,  or  any  part 
thereof,  such  fact  is  not  a  ground  of  defense,  but  it  authorizes 
the  court  to  mitigate  punishment,  in  its  discrelion. 

1.  In  Fafjnan  v.  Knox,  66  N.  Y.  525,  it  was  said  that  if  money  was  em- 
bezzled, the  party  injured  had  a  right  to  settle  with  the  embezzler,  as  for  a 
debt  upon  an  implied  contract,  and  that  such  settlement  was  no  bar  to  a 
criminal  prosecution.     See  sec.  9,  n.  1. 

514.  Every  person  guilty  of  embezzlement  is  punishable  in 
the  manner  prescribed  for  feloniously  stealing  property  of  the 
value  of  that  embezzled;  and  where  the  property  embezzled  is 
an  evidence  of  debt  or  right  of  action,  the  sum  due  upon  it,  or 
secured  to  be  paid  by  it,  shall  be  taken  as  its  value;  provided. 


Digitized  by 


Google 


161  EXTORTION.  g  §514-518 

that  if  the  embezzlement  or  defalcation  be  of  the  public  funds 
of  the  United  States,  or  of  this  state,  or  of  any  county,  city  and 
county,  or  municipality  within  this  state,  the  oflfense  is  a  felony, 
and  shall  be  punishable  by  imprisonment  in  the  si^ate  prison 
not  less  than  one  year  nor  more  than  ten  years;  and  the  person 
so  convicted  shall  be  ineligible  thereafter  to  any  office  of  honor, 
trust,  or  profit  under  this  state.  [Amendment^  approved  April  6, 
1880;  in  effect  immediately, 

1.  Constitution. — "  No  person  convicted  of  the  embezzlement  or  defalca- 
tion of  the  public  funds  of  the  United  States,  or  of  any  state,  or  of  any  county 
or  municipality  therein,  shall  ever  be  elis^ible  to  any  office  of  honor,  trust,  or 
profit  under  this  state;  and  the  legislature  shall  provide  by  law  for  the  pun- 
ishment of  embezzlement  or  defalcation  as  a  felony."    Sec.  21,  art.  4. 

CHAPTER  VII. 
EXTORTION. 

Section  518.  **  Extortion"  defined. 

519.  What  threats  may  constitute  extortion. 

520.  Punishment  of  extortion  in  certam  cases. 

521.  Punishment  of  extortion  committed  under  color  of  official 

right. 

522.  Obtaining  signature  by  means  of  threats. 

523.  Sending  threatening  letters  with  intent  to  extort  money, 

etc. 

524.  Attempts  to  extort  money  or  property  by  means  of  verbal 

threats. 

525.  Officers  of  railroad  companies  making  overcharges. 

518.  Extortion  is  the  obtaining  of  property  from  another, 
with  his  consent,  induced  by  a  wrongful  use  of  force  or  fear,  or 
under  color  of  official  right. 

1.  Extortion. — In  a  general  sense  this  term  includes  any  oppression  un- 
der  color  of  right.  The  word  comes  from  the  Latin  extorguerty  to  wring  or 
wrest  from.  Burrill  defines  it  to  be  the  unlawful  or  violent  wringing  of 
money,  or  money's  worth,  from  any  man.  A  taking  more  than  is  due,  ^y  color 
or  pretense  of  right.  Burrill  Law  Diet,  tit  Extortion.  To  constitute  the 
offense,  there  must  be  the  receipt  of  money  or  something  of  value.  Rex  v. 
BurcUUf  1  Ld.  Baym.  148;  /State  v.  Stotls,  5  Blackf.  460.  A  mere  agreement 
to  pay  fees  not  due,  will  not  constitute  the  offense.  The  taking  of  a  promis- 
sory note  for  fees  not  due  is  not  extortion.  Com.  v.  Cony,  2  Mass.  523;  Com. 
V.  Pease,  16  Id.  91.  The  taking  of  illegal  fees  by  a  public  officer  may  often 
result  from  mistake,  and  where  this  is  the  case  and  there  is  no  corrupt  mo- 
tive, no  extortion  has  been  committed.  2  Whart.  Crim.  L.  (8th  ed.),  sec 
1576;  SUUe  ads.  CuUer,  36  N.  J.  L.  125;  but  if  the  bare  act  of  taking  illegal 
fees  is  made  indictable,  then  the  defendant  may  be  convicted,  no  matter  what 
may  have  been  his  motive.  2  Whart  Crim.  L.  (8th  ed.),  sec.  1576.  See 
sec.  107,  of  an  act  concerning  crimes  and  punishments,  passed  April  16, 
11 
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1850;  Session  Laws  1S50,  242.     In  Ryan  v.  JoJinson,  5  CaL  86,  the  section 
of  the  act  just  cited,  defining  official  extortion,  was  held  constitutiouaL 

In  note  3,  sec.  484,  the  distinction  between  extortion,  larceny,  robbery,  and 
embezzlement,  is  considered. 

2.  Robbery.— Sec.  211,  n.  1. 

3.  Larceny. — Sec.  484,  n.  1. 

4.  Embezzlement. — Sec.  503,  n.  3. 

519.  Fear,  such  as  will  constitute  extortion,  may  be  induced 
by  a  threat,  either: 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the 
individual  threatened,  or  to  any  relative  of  his,  or  member  of 
his  family;  or, 

2.  To  accuse  him,  or  any  relative'  of  his,  or  member  of  his 
family,  of  any  crime;  or, 

3.  To  expose,  or  impute  to  him  or  them  any  deformity  or  dis- 
grace; or, 

4.  To  expose  any  secret  affecting  him  or  them. 

520.  Every  person  who  extorts  any  money  or  other  propei*ty 
from  another,  under  circumstances  not  amounting  to  robbery, 
by  means  of  force,  or  any  threat,  such  as  is  mentioned  in  the 
preceding  section,  is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  live  years. 

1.  Robbery.— Sec.  211,  n.  1. 

521.  Every  person  who  commits  any  extortion  under  color  of 
official  right,  in  cases  for  which  a  different  punishment  is  not 
prescribed  in  this  code,  is  guilty  of  a  misdemeanor. 

1.  See  sec.  518,  n.  1. 

522.  Every  person  who,  by  any  extortionate  means,  obtains 
from  another  his  signature  to  any  paper  or  instrument,  wbereby 
if  such  signature  were  freely  given,  any  property  would  be 
transferred,  or  any  debt,  demand,  charge,  or  right  of  action 
created,  is  punishable  in  the  same  manner  as  if  the  actual  de- 
livery of  such  debt,  demand,  charge,  or  right  of  action  were 
obtained. 

523.  Every  person  who,  with  intent  to  extort  any  money  or 
other  property  from  another,  sends  or  delivers  to  any  person 
any  letter  or  other  writing,  whether  subscribed  or  not,  express- 
ing or  implying,  or  adapted  to  imply,  any  threat  such  as  is 
specified  in  section  519,  is  punishable  in  the  same  manner  as  if 
such  money  or  property  were  actually  obtained  by  means  of 
such  threat. 

1.  Threatening  Letters.— In  England  and  most  of  the  United  States,  stat- 
utes have  been  adopted,  making  the  sending  of  letters  containing  threats. 
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with  intent  to  extort  money  or  other  property,  an  indictable  offense.  Under 
such  statutes,  the  person  threatened  must  be  averred  and  proved.  Rex  v. 
Dunkley,  1  Moo.  C.  C.  90.  And  so  must  the  fact  of  sending.  Reg.  v.  Jones^ 
2  Cox  C.  C.  434;  Rex  v.  Paddle,  Russ.  &  Ry.  484.  The  sending,  however,  may 
be  inferred  from  the  proof  of  other  facts.  In  Rex  v.  Wagstaff,  Russ.  &  Ry. 
398,  it  was  held  that  the  dropping  of  a  letter  in  a  man's  way,  in  order  that  he 
might  pick  it  up,  was  a  sending  of  it.  So  the  fastening  of  a  threatening  let- 
ter on  a  gate  in  a  public  highway  is  some  evidence  to  go  to  a  jury  to  prove  a 
sending.  Reg.  v.  Williams,  1  Cox  C.  C.  16.  See  Reg.  v.  Grimwade,  Id.  67;  2 
East  P.  C.  1120.  It  must  also  appear  that  threats  were  intended.  2  Whart. 
Crim.  L.  (8th  ed.),  sec.  1664.  A  letter  that  is  ambiguous  may  be  explained  by 
parol  proof  of  extraneous  facts,  as  well  as  by  declarations  of  the  writer.  Id., 
sec.  1665.  The  meaning  of  the  letter,  if  ambiguous,  must  be  determined  by 
the  jury,  though  whether  a  crime  is  threatened  by  a  letter  that  is  not  ambig- 
uous is  for  the  court.  Id.;  Rex  v.  Tucker,  1  Moo.  C.  C.  134;  Reg.  v.  Hendy,  4 
Cox  C.  C.  243;  Reg.  v.  Menage,  3  F.  &  F.  310;  Reg.  v.  Coghlan,  4  Id.  316;  Reg. 
y.Braynell,  4  Cox.  C.  C.  402;  Stale  v.  IJollyway,  41  Iowa,  200;  Longley  v.  State, 
43  Tex.  490.  It  is  not  necessary  that  the  matter  set  forth  in  the  letter  should 
be  libelous  to  constitute  the  offense.  Reg.  v.  Coghlan,  4  F.  &  F.  316.  The  in- 
tent .to  extort  may  be  implied  from  the  circumstances,  and  no  express  demand 
of  money  is  necessary.  But  if  it  appears  that  the  object  of  the  letter  is  to 
compel  the  payment  of  accounts  honestly  believed  to  be  due,  there  is  no  evi- 
dence of  an  intent  to  extort.    Id. 

2.  Venue  may  be  laid  in  the  place  of  the  reception  of  the  letter.  1  Whart. 
(8th  ed.),  sec.  288;  2  Id.,  sees.  1206,  1666;  Rex  v.  Gerwood,  2  East  P.  C.  1120; 
Rex  v.  Essex,  Id.  1125;  People  v.  Griffin,  2  Barb.  427. 

524.  Every  person  who  unsuccessfully  attempts,  by  means 
of  any  verbal  threat,  such  as  is  specified  in  section  519,  to  ex- 
tort money  or  other  property  from  another,  is  guilty  of  a 
misdemeanor. 

525.  Every  officer,  agent,  or  employee  of  a  railroad  company, 
"who  asks  or  receives  a  greater  sum  than  is  allowed  by  law  for 
the  carriage  of  passengers  or  freight,  is  guilty  of  a  misdemeanor. 

CHAPTER  VIII. 
FALSE  PERSONATION  AND  CHEATS. 

Section  528.  Marrying  under  false  personation. 

529.  Falsely  personating  another  in  other  cases. 

530.  Receiving  property  in  a  false  character. 
5.31.  Fraudulent  conveyances. 

532.  Obtaining  money  by  false  pretenses  and  by  false  reports  of 

wealth,  etc. 

533.  Selling  land  twice. 

534.  Married  person  selling  lands  under  false  representations. 

535.  Mock  auction. 

536.  Consignees,  etc.,  making  false  statement. 

QQS.  Every  person  who  falsely  personates  another,  and  in 
such  assumed  character  marries  or  pretends  to  marry,  or  to 
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sustain  the  marriage  relation  towards  another,  with  or  without 
the  connivance  of  such  other,  is  guilty  of  a  felony. 
1.  Such  Marriage  is  Voidable.  ^Civil  Code,  sec.  58. 

5529.  Every  person  who  falsely  personates  another,  and  in 
such  assumed  character,  either:  , 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceeding 
whatever,  before  any  court  or  officer  authorized  to  take  such 
bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the  name 
of  another  person,  any  written  instrument,  with  intent  that  the 
same  may  be  recorded,  delivered,  and  used  as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the  person 
falsely  personated,  he  might,  in  any  event,  become  liable  to  any 
suit  or  prosecution,  or  to  pay  any  sum  of  money,  or  to  incur 
any  charge,  forfeiture,  or  penalty,  or  whereby  any  benefit  might 
accrue  to  the  party  personating,  or  to  any  other  person; 

Is  punishable  by  imprisonment  in  the  county  jail  not  ex- 
ceeding two  years,  or  by  fine  not  exceeding  five  thousand 
dollars. 

1.  False  Personation. — At  common  law  a  false  personation,  by  which  one 
obtains  credit  from  the  pnblic  at  large,  is  an  indictable  offense.  2  Whart. 
Crim.  L.  (8th  ed.),  sec.  1124. 

530.  Every  person  who  falsely  personates  another,  and  in 
such  assumed  character  receives  any  money  or  property,  know- 
ing that  it  is  intended  to  be  delivered  to  the  individual  so  per- 
sonated, with  intent  to  convert  the  same  to  his  own  use,  or  to 
that  of  another  person,  or  to  deprive  the  true  owner  thereof,  is 
punishable  in  the  same  manner  and  to  the  same  extent  as  for 
larceny  of  the  money  or  property  so  received. 

1.  See  section  529,  n.  1.  The  offense  described  in  the  above  section,  though 
punishable  in  the  same  manner,  does  not  constitute  larceny.  1  Whart.  Crim. 
L.  (8th  ed.),  sec.  888. 

531.  Every  person  who  is  a  party  to  any  fraudulent  convey- 
ance of  any  lands,  tenements,  or  hereditaments,  goods  or  chat- 
tels, or  any  right  or  interest  issuing  out  of  the  same,  or  to  any 
bond,  suit,  judgment,  or  execution,  contract  or  conveyance, 
had,  made,  or  contrived  with  intent  to  deceive  and  defraud 
others,  or  to  defeat,  hinder,  or  delay  creditors  or  others  of  their 
just  debts,  damages,  or  demands;  or  who,  being  a  party  as 
aforesaid,  at  any  time  wittingly  and  willingly  puts  in,  uses, 
avows,  maintains,  justifies,  or  defends  the  same,  or  any  of  them, 
as  true,  and  done,  had,  or  made  in  good  faith,  or  upon  good 
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consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands,  tene- 
ments, hereditaments,  goods,  chattels,  or  other  things  before 
mentioned,  to  him  or  them  conveyed  as  aforesaid,  or  any  part 
thereof,  is  guilty  of  a  misdemeanor. 

X  Fraud. — Actual  fraud  is  defined  by  sec.  1572,  and  constructive  fraud 
by  see.  1573,  Civil  Code. 

582.  Every  person  who  knowingly  and  designedly,  by  false 
or  fraudulent  representation  or  pretenses,  defrauds  any  other 
person  of  money  or  property,  or  who  causes  or  procures-  others 
to  report  falsely  of  his  wealth  or  mercantile  character,  and  by 
thus  imposing  upon  any  person,  obtains  credit,  and  thereby 
fraudulently  gets  into  possession  of  money  or  property,  is  pun- 
ishable by  imprisonment  in  the  county  jail,  not  exceeding  one 
year,  and  by  fine  not  exceeding  three  times  the  value  of  the 
money  or  property  so  obtained. 

1.  False  Pretenses. — The  essence  of  this  offense  is  that  the  false  pretense 
should  relate  to  a  past  event,  or  to  a  fact  having  a  present  existence,  and  not 
to  sometliing  to  happen  in  the  future.  And  the  prosecutor  must  believe  the 
pretense  to  be  true,  and,  confiding  in  its  truth,  must  part  with  his  money  or 
property.  State  v.  Evera,  49  Mo.  642;  In  re  Snyder,  17  Kan.  542;  Johnson  v. 
SicUf,  41  Tex.  65;  Ryan  v.  State,  45  Ga.  128.  Both  the  inducement  and  the 
fraudulent  purpose  are  facts  to  be  proven,  not  presumed.  Scolt  v.  People,  62 
Barb.  62.  In  the  cases  of  People  v.  Thomas,  3  Hill,  169,  and  State  v.  Ilurst, 
11  W.  Va.  54,  it  is  said  that  to  make  false  representations,  whereby  one  is  in- 
duced to  pay  his  debt,  is  not  punishable.  See  also  People  v.  Highie,  66  Barb. 
131;  Tatum  v.  State,  58  Ga.  408;  Cfieek  y.  Stale,  1  Coldw.  172;  People  v. 
Claugh,  17  Wend.  351. 

533.  Every  person  who,  after  once  selling,  bartering,  or  dis- 
posing of  any  tract  of  land  or  town  lot,  or  after  executing  any 
bond  or  agreement  for  the  sale  of  any  land  or  town  lot,  again 
willfully  and  with  intent  to  defraud  previous  or  subsequent 
purchasers,  sells,  barters,  or  disposes  of  the  same  tract  of  land 
or  town  lot,  or  any  part  thereof,  or  willfully,  and  with  intent  to 
defraud  previous  or  subsequent  purchasers,  executes  any  bond 
or  agreement  to  sell,  barter,  or  dispose  of  the  snme  land  or  lot, 
or  any  part  thereof,  to  any  other  person  for  a  valuable  consider- 
ation, is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  ten  years. 

X  Selling  Land  Twice.— In  People  v.  Qarnett,  35  Cal.  470,  it  was  held 
that  to  justify  a  conviction  of  the  offense  of  selling  land  twice,  it  was  neces- 
sary to  charge  in  the  indictment  and  prove  at  the  trial:  1.  The  first  and  sec- 
ond sales;  2.  That  the  second  sale  of  the  land  was  for  a  valuable  considera- 
tion, and  was  made  fraudulently;  that  is,  with  intent  to  defraud  either  the 
first  or  second  purchaser.  In  People  v.  Cox,  45  Cal.  342,  it  was  decided  that 
the  giving  of  a  mortgage  upon  land  by  one  wlio  had  already  conveyed  his 
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title  to  another  by  deed,  was  not  disposing  of  land  twice,  within  the  meaning 
of  the  section. 

534.  Every  married  person  who  falsely  and  fraudulently 
represents  himself  or  herself  as  competent  to  sell  or  mortgage 
any  real  estate,  to  the  validity  of  which  sale  or  mortgage  the 
assent  or  concurrence  of  his  wife  or  her  husband  is  necessary, 
and  under  such  representations  willfully  conveys  or  mortgages 
the  same,  is  guilty  of  felony. 

535.  Every  person  who  obtains  any  money  or  property  from 
another,  or  obtains  the  signature  of  another  to  any  written  in- 
strument,  the  false  making  of  which  would  be  forgery,  by 
means  of  any  false  or  fraudulent  sale  of  property  or  pretended 
property,  by  auction,  or  by  any  of  the  practices  known  as  mock 
auctions,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  three  years,  or  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment;  and,  in  addition  thereto,  for- 
feits any  license  he  may  hold  as  auctioneer,  and  is  forever  dis- 
qualified from  receiving  a  license  to  act  as  auctioneer  within 
this  state. 

536.  Every  commission  merchant,  broker,  agent,  factor,  or 
consignee,  who  shall  willfully  and  corruptly  make,  or  cause  to 
be  made,  to  the  principal  or  consignor  of  such  commission  mer- 
chant, agent,  broker,  factor  or  consignee,  a  false  statement  con- 
cerning the  price  obtained  for,  or  the  quality  or  quantity  of  any 
property  consigned  or  intrusted  to  such  commission  merchant, 
agent,  broker,  factor,  or  consignee,  for  sale,  shall  be  deemed 
guilty  of  a  misdemeajior,  and  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  &ye  hundred  dollars,  or  impris- 
oned in  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment.  [New  section,  approved  April  15, 
1880;  in  effect  immediately. 

CHAPTER  IX. 

FRAUDULENTLY  FITTING  OUT  AND  DESTROYING  VESSELS. 

Section  539.  Captain  or  other  officer  willfully  destroying  vessel,  etc. 
640.  Other  persons  willfully  destroying  vessel,  etc. 
541.  Making  false  manifest,  etc. 

639,  Every  captain,  or  other  officer,  or  person  in  command 
or  charge  of  any  vessel,  who,  within  this  state,  willfully  wrecks, 
sinks,  or  otherwise  injures  or  destroys  such  vessel,  or  any  cargo 
in  such  vessel,  or  willfuly  permits  the  same  to  be  wrecked. 
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sunk,  or  otherwise  injured  or  destroyed,  with  intent  to  preju- 
dice or  defraud  any  other  person,  is  punishable  by  imprison- 
ment in  the  state  piison  not  less  than  three  years. 

540.  Every  person,  other  than  such  as  are  embraced  within 
the  last  section,  who  is  guilty  of  any  act  therein  specified,  is 
pnnishable  by  imprisonment  in  the  state  prison  for  a  term  not 
exceeding  ten  years. 

541.  Every  person  guilty  of  preparing,  making,  or  subscrib- 
ing any  false  or  fraudulent  manifest,  invoice,  bill  of  lading, 
ship's  register  or  protest,  with  intent  to  defraud  another,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding 
three  years. 

CHAPTER  X. 

FRAUDULENTLY  KEEPING   POSSESSION  OF  WRECKED   PROP- 
ERTY. 

Sbction  544.  Detaining  wrecked  property  after  salvage  paid. 

545.  Unlawfully  taking  or  having  possession  of  wrecked  prop- 
erty. 

544.  Every  person  who  keeps  any  wrecked  property,  or  the 
proceeds  thereof,  after  the  salvage  and  expenses  chargeable 
thereon  have  been  agreed  to  or  adjusted,  and  the  amount 
thereof  has  been  paid  to  him,  is  punishable  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  both. 

545.  Every  person  who  takes  away  any  goods  from  any 
stranded  vessel,  or  any  goods  cast  by  the  sea  upon  the  land,  or 
found  in  any  bay  or  creek,  or  knowingly  has  in  his  possession 
any  goods  so  taken  or  found,  and  does  not  deliver  the  same  to 
the  shehfif  of  the  county  where  they  were  found,  or  notify  him 
of  his  readiness  to  do  so  within  thirty  days  after  the  same  have 
been  taken  by  him,  or  have  come  into  his  possession,  is  guilty 
of  a  misdemeanor. 

CHAPTER  XI. 

FRAUDULENT  DESTRUCTION  OF  PROPERTY  INSURED. 

Section  548.  Burning  or  destroying  property  insnred. 

549.  Presenting  false  proofs  in  support  of  a  claim  upon  policy  of 
insurance. 

548.  Every  person  who  willfully  bums,  or  in  any  other  man- 
ner injures  or  destroys  any  property  which  is  at  the  time  in- 
sured against  loss  or  damage  by  fire  or  by  any  other  casualty, 
with  intent  to  defraud  or  prejudice  the  insurer,  whether  the 
same  be  the  property  of,  or  in  possession  of  such  person,  or  of 
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any  other,  is  punishable  by  irapnsonment  in  the  state  prison 
not  less  than  one  nor  more  than  ten  years. 

1.  Burning;  Insured  Property.— This  section  takes  the  pkce  of  section 
seven  of  the  act  of  April  19,  1856  (Stats.  1866, 132),  and  includes  every  injury 
to  property  insured.  In  People  v.  Hugfies,  29  Cal.  257,  it  was  held,  that 
upon  the  trial  of  an  indictment  charging  the  defendant  with  huming  a  cer- 
tain building  belonging  to  him,  which  building  was  at  the  time  insured 
against  loss  or  damage  by  fire  by  a  duly  incorporated . company,  etc.,  it  was 
not  necesfsary  to  show  that  the  company  was  duly  incorporated,  but  that 
proof  that  such  company  was  a  de  facto  corporation  was  sufficient.  The  in- 
dictment should  aver,  however,  that  the  company  is  a  corporation,  if  such 
be  the  fact,  or  that  it  is  a  partnership  composed  of  certain  individuals,  nam- 
ing them,  if  such  be  the  fact,  and  that  the  act  was  done  with  intent  to  in- 
jure and  defraud  them  in  their  associate  capacity.  People  v.  Schwartz,  32  Id. 
160.  Th*e  act  of  burning  the  property  insured  must  be  done  with  the  intent 
to  defraud  the  insurer.  People  v.  Trim,  39  Id.  75.  It  was  held  in  the  lat- 
ter case,  upon  the  separate  trial  of  one  of  two  parties  on  an  indictment 
for  arson,  in  burning  a  building  covered  by  insurance,  with  intent  to  defraud 
the  insurer,  that  the  attempt  of  the  other  party  to  procure  the  payment 
from  the  insurer  of  the  amount  of  the  loss  insured  against,  is  competent  evi- 
dence as  acts  and  declarations  of  a  co-conspirator,  in  furtherance  of  the 
original  purpose  of  the  conspiracy  to  defraud  the  insurer. 

2.  Arson. —See  sec.  447,  n.  1. 

549.  Every  person  who  presents,  or  causes  to  be  presented, 
any  false  or  fraudulent  claim,  or  any  proof  in  support  of  any 
such  claim,  upon  any  contract  of  insurance  for  the  payment  of 
any  loss,  or  who  prepares,  makes,  or  subscribes  any  account, 
certificate  of  survey,  aflSdavit,  or  proof  of  loss,  or  other  book, 
paper,  or  writing,  with  intent  to  present  or  use  the  same,  or  to 
allow  it  to  be  presented  or  used  in  support  of  any  such  claim, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing three  years,  or  by  a  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both. 

CHAPTER  XII. 

FALSE  WEIGHTS  AND  MEASURES. 

Section  552.  "False  weight"  and  "measure"  defined. 

553.  Using  false  weights  or  measures. 

554.  Stamping  false  weight,  measure,  or  tare  on  casks  or  pack- 

ages. 

555.  Measure  to  be  given. 

552.  A  false  weight  or  measure  is  one  which  does  not  con- 
form to  the  standard  established  by  the  laws  of  the  United 
States  of  America. 

1.  "WeighU  and  Measures.— See  Political  Code,  sees.  3209-3223. 
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553.  Every  person  who  uses  any  weight  or  measure,  know- 
ing it  to  be  false,  by  which  use  another  is  defrauded  or  other- 
wise injured,  is  guilty  of  a  misdemeanor. 

554.  Every  person  who  knowingly  marks  or  stamps  false  or 
short  weight  or  measure,  or  false  tare,  on  any  cask  or  package, 
or  knowingly  sells,  or  offers  for  sale,  any  cask  or  package  so 
marked,  is  guilty  of  a  misdemeanor. 

555.  In  all  sales  of  coal,  hay,  and  other  commodities,  usually 
sold  by  the  ton  or  fractional  parts  thereof,  the  seller  must  give 
to  the  purchaser  full  weight,  at  the  rate  of  two  thousand 
pounds  to  the  ton;  and  in  all  sales  of  articles  which  are  sold  in 
commerce  by  avoirdupois  weight,  the  seller  must  give  to  the 
purchaser  full  weight,  at  the  rate  of  sixteen  ounces  to  the 
pound;  and  any  person  violating  this  section  is  guilty  of  a  mis- 
demeanor. [New  section,  approved  February  15,  1876;  in  effect 
sixtieth  day  after  its  passage, 

CHAPTER  XIII. 

FRAUDULENT  INSOLVENCIES  BY  CORPORATIONS,  AND  OTHER 
FRAUDS  IN  THEIR  MANAGEMENT. 

Section  557.  Frauds  in  subscriptions  for  stock  of  corporations. 

558.  Frauds  in  procuring  organization  of  corporation,  or  increas- 

ing its  capital. 

559.  Unauthorized  use  of  names  in  prospectus,  etc. 

560.  Misconduct  of  directors  of  stock  corporations. 
56 L  Savings  bank  officer  overdrawing  his  account. 

562.  Receiving  deposits  in  insolvent  banks. 

563.  Frauds  in  keeping  accounts  in  books  of  corporations. 

564.  Officer  of  corporation  publishing  false  reports  of  its  condition. 

565.  Officer  of  corporation  to  permit  an  inspection  of  its  books. 

566.  Officer  of  railroad  company  contracting  debt  in  its  behalf  ex- 

ceeding its  available  means. 

567.  Debt  contracted  in  violation  of  last  section  not  invalid. 

568.  Director  of  a  corporation  presumed  to  have  knowledge  of  its 

affairs. 

569.  Director  present  at  meeting,  when  presumed  to  have  assented 

to  proceedings. 

570.  Director  absent  from  meeting,  when  presumed  to  have  as- 

sented to  proceedings. 

571.  Foreign  corporations. 

572.  "Director"  defined. 

557.  Every  person  who  signs  the  name  of  a  fictitious  person 
to  any  subscription  for  or  agreement  to  take  stock  in  any  cor- 
poration, existing  or  proposed,  and  every  person  who  signs  to 
any  subscription  or  agreement  the  name  of  any  person,  know- 
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'  ing  that  such  person  has  not  means  or  does  not  intend  in  good 
faith  to  comply  with  all  the  terms  thereof,  or  under  any  under- 
standing or  agreement  that  the  terms  of  such  subscription  or 
agreement  are  not  to  be  complied  with  or  enforced,  is  guilty  of 
a  misdemeanor. 

1.  Subacription  to  Articles  of  Incorporation.— Section  292,  Civil 
Code. 

2.  Subacription  to  Capital  Stock.— Sec.  293,  Civil  Code. 

3.  Oath  to  Subscription.- Sec.  295,  Civil  Code. 

558.  Every  officer,  agent,  or  clerk  of  any  corporation,  or  of 
any  persons  proposing  to  organize  a  corporation,  or  to  increase 
the  capital  stock  of  any  corporation,  who  knowingly  exhibits 
any  false,  forged,  or  altered  book,  paper,  voucher,  security,  or 
other  instrument  of  evidence,  to  any  public  officer  or  board 
authorized  by  law  to  examine  the  organization  of  such  corpora- 
tion, or  to  investigate  its  affairs,  or  to  be  allowed  an  increase  of 
its  capital,  with  intent  to  deceive  such  officer  or  board  in  respect 
thereto,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  three  nor  more  than  ten  years. 

1.  See  aec.  3l6,  Civil  Code. 

2.  Corporations,  Organization  o£— Sees.  ^83,  320,  Civil  Code. 

3.  Records.— Sees.  377,  378,  CivU  Code. 

4.  Increasing;  Stock.— Sec  369,  Civil  Code. 

559.  Every  person  who,  without  being  authorized  so  to  do, 
subscribes  the  name  of  another  to  or  inserts  the  name  of 
another  in  any  prospectus,  circular,  or  other  advertisement,  or 
announcement  of  any  corporation  or  joint  stock  association, 
existing  or  intended  to  be  formed,  with  intent  to  permit  the 
same  to  be  published,  and  thereby  to  lead  persons  to  believe 
that  the  person  whose  name  is  so  subscribed  is  an  officer,  agent, 
member,  or  promoter  of  such  corporation  or  association,  is  guilty 
of  a  misdemeanor. 

1.  Subscriptioa— Sees.  292,  293,  Civil  Code. 

560.  Every  director  of  any  stock  corporation  who  concurs  in 
any  vote  or  act  of  the  directors  of  such  corporation  or  any  of 
them,  by  which  it  is  intended,  either: 

1.  To  make  any  dividend  except  from  the  surplus  profits 
arising  from  the  business  of  the  corporation,  and  in  the  cases 
and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as  provided 
by  law,  pay  to  the  stockholders,  or  any  of  them,  any  part  of 
the  capital  stock  of  the  corporation;  or. 
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3.  lo  discount  or  receive  any  note  or  other  evidence  of  debt 
in  payment  of  any  installment  actually  called  in  and  required 
to  be  paid,  or  with  the  intent  to  provide  the  means  of  making 
sacb  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt, 
with  the  intent  to  enable  any  stockholder  to  withdraw  any  part 
of  the  money  paid  in  by  him,  or  his  stock;  or 

5.  To  receive  from  any  other  stock  corporation,  in  exchange 
for  the  shares,  notes,  bonds,  or  other  evidences  of  debt  of  their 
own  corporation,  shares  of  the  capital  stock  of  such  other  cor- 
poration, or  notes,  bonds,  or  other  evidences  of  debt  issued  by 
such  other  corporation ; 

Is  guilty  of  a  misdemeanor. 
1.  See  aec.  309,  Civil  Code. 

561.  Every  officer,  agent,  teller,  or  clerk  of  any  savings  bank 
who  knowingly  overdraws  his  account  with  such  bank,  and 
thereby  wrongfully  obtains  the  money,  note,  or  funds  of  such 
hank,  is  guilty  of  a  misdemeanor. 

562.  Every  officer,  agent,  teller,  or  clerk  of  any  bank,  and 
every  individual  banker,  or  agent,  teller,  or  clerk  of  any  indi- 
vidual banker,  who  receives  any  deposits,  knowing  that  such 
bank  or  association,  or  banker,  is  insolvent,  is  guilty  of  a  misde- 
meaoor. 

563.  Every  director,  officer,  or  agent  of  any  corporation  or 
joint  stock  association,  who  knowingly  receives  or  possesses 
himself  of  any  property  of  such  corporation  or  association,  oth- 
erwise than  in  payment  of  a  just  demand,  and  who,  with  intent 
to  defraud,  omits  to  make,  or  to  cause  or  direct  to  be  made,  a  full 
and  true  entry  thereof  in  the  books  or  accounts  of  such  corpo- 
ration or  association,  and  every  director,  officer,  agent,  or 
member  of  any  corporation  or  joint  stock  association,  who, 
with  intent  to  defraud,  destroys,  alters,  mutilates,  or  falsifies 
any  of  the  books,  papers,  writings,  or  securities  belonging  to 
such  corporation  or  association,  or  makes,  or  concurs  in  making, 
any  false  entries,  or  omits,  or  concurs  in  omitting,  to  make  any 
material  entry  in  any  book  of  accounts,  or  other  record  or  doc- 
ument kept  by  such  corporation  or  association,  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  three  nor  more 
than  ten  years,  ox  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  and  a  fine  not  exceeding  five  hundred  dollars,  or 
by  both  such  fine  and  imprisonment. 

1.  False.  Ihitries  in   Corporate    Books.— An   indictment  against  an 
agent  of  ft  corporation,  for  having  made  a  false  entry  in  the  corporate  books, 
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should  specify  the  particular  entry  complained  of,  and  should  at  least  state  the 
substance  of  it,  according  to  its  legal  effect.  An  averment  that  the  defend- 
ant made  a  false  entry  in  the  books,  **by  which  false  entry  it  appears  that 
the  cash  on  htmd  at  the  commencement  of  business  on  that  day"  was  a 
specified  sum,  is  insufficient.  People  v.  Palmer ,  53  CaL  615.  See  Nixon's 
Digest  of  the  Laws  of  New  Jersey  (3d  ed.),  p.  372,  sec.  4,  for  a  law  similar 
to  this  section.  In  State  v.  Stimson,  4  Zab.  478,  it  was  held,  that  an  officer 
who  knowingly  overdraws  his  account  with  the  bank  of  which  he  is  an 
officer,  although  done  without  intent  to  defraud,  and  without  defrauding  the 
bank,  is  guilty  of  a  misdemeanor.  See  that  case  for  what  an  indictment 
charging  an  officer  with  overdrawing  his  account,  should  contain. 

564.  Every  director,  officer,  or  agent  of  any  corporation  or 
joint  stock  association,  who  knowingly  concurs  in  making,  pub- 
lishing, or  posting  any  written  report,  exhibit,  or  statement  of 
its  affairs  or  pecuniary  condition,  or  book  or  notice  containing 
any  material  statement  which  is  false,  or  refuses  to  make  any 
book  or  post  any  notice  required  by  law,  in  the  manner  re- 
quired by  law,  other  than  such  as  are  mentioned  in  this  chapter, 
is  guilty  of  a  felony.  [Amendment,  approved  January  27,  1876; 
in  effect  sixtieth  day  after  passage, 

1.  Making  False  Statement  and  Publishing  It— Two  Offenses. — 
This  section,  as  amended  in  1876,  defines  two  or  more  offenses,  one  being  a 
concurrence  by  an  officer  of  a  corporation  in  making  a  statement  which  is  false, 
and  another  being  a  concurrence  in  the  publication  of  such  statement.  An 
indictment  which  charges  both  offenses,  is  demurrable,  on  the  ground  that 
more  than  one  offense  is  charged.  People  v.  Cooper y  53  Cal.  647.  See  Cross 
V.  Sackett,  6  Abb.  Pr.  247;  Harper  v.  Chamberlam,  11  Id.  234.  Sec  316,  Civil 
Code. 

565.  Every  officer  or  agent  of  any  corporation,  having  or 
keeping  an  office  within  this  state,  who  has  in  his  custody  or 
control  any  book,  paper,  or  document  of  such  corporation,  and 
who  refuses  to  give  to  a  stockholder  or  member  of  such  corpor- 
ation, lawfully  demanding,  during  office  hours,  to  inspect  or 
take  a  copy  of  the  same,  or  of  any  part  thereof,  a  reasonable  op- 
portunity so  to  do,  is  guilty  of  a  misdemeanor. 

1.  See  Cotfieal  v.  Brouwer,  1  Seld.  567. 

2.  Records  of  Corporations.— Sees.  377,  378,  Civil  Code. 

3.  Examination  of  Corporations,  eto.— Sees.  382,  383,  Civil  Code. 

566.  Every  officer,  agent,  or  stockholder  of  any  railroad  com- 
pany, who  knowingly  assents  to  or  has  any  agency  in  contract- 
ing any  debt  by  or  on  behalf  of  such  company ,» unauthorized  by 
a  special  law  for  the  purpose,  the  amount  of  which  debt,  with 
other  debts  of  the  company,  exceeds  its  available  means  for  the 
payment  of  its  debts,  in  its  possession,  under  its  control,  and 
belonging  to  it  at  the  time  such  debt  is  contracted,  including 
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its  hovafide  and  available  stock  subscriptions,  and  exclusive  of 
its  real  estate,  is  guilty  of  a  misdemeanor. 
1.  See  Civil  Code,  sees.  309,  456,  457. 

567.  The  last  section  does  not  affect  the  validity  of  a  debt 
created  in  violation  of  its  provisions,  as  against  the  company. 

568.  Every  director  of  a  corporation  or  joint  stock  association 
is  deemed  to  possess  such  a  knowledge  of  the  affairs  of  his  cor- 
poration as  to  enable  him  to  determine  whether  any  act,  pro- 
ceeding, or  omission  of  its  directors  is  a  violation  of  this  chap- 
ter. 

569.  Every  director  of  a  corporation  or  joint  stock  association 
who  is  present  at  a  meeting  of  the  directors  at  which  any  act, 
proceeding  or  omission  of  such  directors,  in  violation  of  this 
chapter  occurs,  is  deemed  to  have  concurred  therein,  unless  he 
at  the  time  causes  or  in  writing  requires  his  dissent  therefrom 
to  be  entered  in  the  minutes  of  the  directors. 

1.  Diasent  to  be  Entered  in  Records.— See  sec.  377,  Civil  Code. 

570.  Every  director  of  a  corporation  or  joint  stock  associa- 
tion, although  not  present  at  a  meeting  of  the  directors  at  which 
any  act,  proceeding,  or  omission  of  such  directors,  in  violation 
of  this  chapter  occurs,  is  deemed  to  have  concurred  therein,  if 
tbe  facts  constituting  such  violation  appear  on  the  records  or 
minutes  of  the  proceedings  of  the  board  of  directors,  and  he  re- 
mains a  director  of  the  same  company  for  six  months  thereafter, 
and  does  not  within  that  time  cause,  or  in  writing  require,  his 
dissent  from  such  illegality  to  be  entered  in  the  minutes  of  the 
directors. 

511.  It  is  no  defense  to  a  prosecution  for  a  violation  of  the 
provisions  of  this  chapter,  that  the  corporation  was  one  created 
by  the  laws  of  another  state,  government,  or  country,  if  it  was 
one  carrying  on  business  or  keeping  an  office  therefor  within 
this  state. 

572.  The  term  **  director,"  as  used  in  this  chapter,  embraces 
any  of  the  persons  having  by  law  the  direction  or  management 
of  the  affairs  of  a  corporation,  by  whatever  name  such  persons 
are  described  in  its  charter  or  known  by  law. 


Digitized  by 


Google 


g §577-579     FRAUDULENT  TITLE  TO  MERCHANDISE.  174 


CHAPTEB  XIV. 

FRAUDULENT  ISSUE  OF  DOCUMENTS  OF  TITLE  TO  MERCHAN- 
DISE. 

Section  577.  Issuing  fictitious  bills  of  lading,  etc. 

578.  Issuing  fictitious  warehouse  receipts. 

579.  Erroneous  bills  of  lading  or  receipts  issued  in  good  faith  e  > 

cepted. 

580.  Duplicate  receipts  must  be  marked  "duplicate." 

581.  Selling,  hypothecating,  or  pledging  property  received  for 

transportation  or  storage. 

582.  Repealed. 

583.  Property  demanded  by  process  of  law. 

577.  Every  person,  being  the  master,  owner,  or  agent  of  any 
vessel,  or  officer  or  agent  of  any  railroad,  express,  or  transport- 
ation company,  or  otherwise  being  or  representing  any  carrier, 
who  delivers  any  bill  of  lading,  receipt,  or  other  voucher,  by 
which  it  appears  that  any  merchandise  of  any  description  has 
been  shipped  on  board  any  vessel,  or  delivered  to  any  railroad, 
express,  or  transportation  company  or  other  carrier,  unless  the 
same  has  been  so  shipped  or  delivered,  and  is  at  the  time 
actually  under  the  control  of  such  carrier,  or  the  master, 
owner,  or  agent  of  such  vessel,  or  of  some  officer  or  agent  of 
such  company,  to  be  forwarded  as  expressed  in  such  bill  of  lad- 
ing, receipt,  or  voucher,  is  punishable  by  impiisonment  in  the 
state  prison  not  exceeding  five  years,  or  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  both. 

1.  A  Bill  of  Lading;  is  an  instrument  in  writing,  signed  by  a  carrier  or 
his  agent,  describing  the  freight  so  as  to  identify  it,  stating  the  name  of  the 
consignor,  the  terms  of  the  contract  for  carriage,  and  agreeing  or  directing 
that  the  freight  be  delivered  to  the  order  or  assigns  of  a  specified  person  at  a 
specified  place.     Sec.  2126,  Ci\Tl  Code. 

,  578.  Every  person  carrying  on  the  business  of  a  warehouse- 
man, wharfinger,  or  other  depository  of  property,  who  issues 
any  receipt,  bill  of  lading,  or  other  voucher  for  any  merchan- 
dise of  auy  description,  which  has  not  been  actually  received 
upon  the  premises  of  such  person,  and  is  not  under  his  actual 
control  at  the  time  of  issuing  such  instrument,  whether  such 
instrument  is  issued  to  a  person  as  being  the  owner  of  such 
merchandise  or  as  security  for  any  indebtedness,  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  five  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

579.  No  person  can  be  convicted  of  an  offense  under  the  last 
two  sections  by  reason  that  the  contents  of  any  barrel,  box,  case, 
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cask,  or  other  vessel  or  package  mentioned  in  the  bill  of  lading, 
receipt,  or  other  voucher,  did  not  correspond  with  the  descrip- 
tion given  in  such  instrument  of  the  merchandise  received,  if 
such  description  corresponded  substantially  with  the  marks, 
labels,  or  brands  upon  the  outside  of  such  vessel,  or  package, 
unless  it  appears  that  the  accused  knew  tlmt  such  marks,  la- 
bels, or  brands  were  untrue. 

580.  Every  person  mentioned  in  this  chapter,  who  issues  any 
second  or  duplicate  receipt  or  voucher,  of  a  kind  specified 
therein,  at  a  time  while  any  former-  receipt  or  voucher  for  the 
merchandise  specified  in  such  second  receipt  is  outstanding 
and  uncanceled,  without  writing  across  the  face  of  the  same 
the  word  **  duplicate,"  in  a  plain  and  legible  manner,  is  punish- 
able by  imprisonment  in  the  state  prison  not  exceeding  five 
years,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

581.  Every  person  mentioned  in  this  chapter,  who  sells, 
hypothecates,  or  pledges  any  merchandise  for  which  any  bill  of 
lading,  receipt,  or  voucher  has  been  issued  by  him,  without  the 
consent  in  writing  thereto  of  the  person  holding  such  bill,  re- 
ceipt, or  voucher,  is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  five  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  both. 

[Section  582  was  repealed  by  act,  approved  March  30,  1874. 
Eepealiug  act  in  effect  July  1,  1874.  Amendments  1873-4, 
434]. 

583.  The  last  two  sections  do  not  apply  where  property  is 
demanded  or  sold  by  virtue  of  process  of  law. 

CHAPTER  XV. 

MALICIOUS    INJURIES    TO    RAILEOAD    BRIDGES,    HIGHWAYS, 
BRIDGES,    AND    TELEGRAPHS. 

Section  587.  Injuries  to  railroads  and  railroad  bridges. 

688.  Injuries  to  highways,  private  ways,  and  bridges. 
589.  Injuries  to  toll-houses  and  gates. 

690.  Injuries  to  mile-stones  and  guide-boards. 

691.  Injuring  telegraph  lines. 

592.  Taking  water  from,  or  obstructing,  ditches,  etc. 

587.  Every  person  who  maliciously,  either: 

1.  Removes,  displaces,  injjures,  or  destroys  any  part  of  any 
railroad,  whether  for  steam  or  horse  cars,  or  any  track  of  any 
railroad,  or  any  branch  or  branchway,  switch,  turnout,  bridge, 
viaduct,  culvert,  embankment,  station-house,  or  other  structure 
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or  fixture,  or  any  part  thereof,  attached  to  or  connected  with 
any  railroad;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any  rail- 
road, or  of  any  switch,  branch,  branchway,  or  turnout  connected 
with  any  railroad; 

Is  punishable  by  imprisonment  in  the  state  prison  not  ex- 
ceeding five  years,  or  in  the  county  jail  not  less  than  six  months. 

1.  See  PeopU  v.  Adams,  16  Hun,  549. 

588.  Every  person  who  maliciously  digs  up,  removes,  dis- 
places, breaks,  or  otherwise  injures  or  destroys,  any  public 
highway  or  bridge,  or  any  private  way  laid  out  by  authority  of 
law,  or  bridge  upon  such  highway  or  private  way,  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or 
in  the  county  jail  not  exceeding  one  year. 

589.  Every  person  wbo  maliciously  injures  or  destroys  any 
toll-house  or  turnpike  gate,  is  guilty  of  a  misdemeanor. 

590.  Every  person  who  maliciously  removes  or  injures  any 
mile-board,  post,  or  stone,  or  guide-post,  or  any  inscription  on 
such,  erected  upon  any  highway,  is  guilty  of  a  misdemeanor. 

591.  Every  person  who  maliciously  takes  down,  removes,  in- 
jures, or  obstructs  any  line  of  telegraph,  or  any  part  thereof,  or 
appurtenance' or  apparatus  connected  therewith,  or  severs  any 
wire  thereof,  is  guilty  of  a  misdemeanor. 

592.  Every  person  who  shall,  without  authority  of  the  owner 
or  managing  agent,  and  with  intent  to  defraud,  take  water  from 
any  canal,  ditcb,  flume,  or  reservoir,  used  for  tbe  purpose  of 
holding  or  conveying  water  for  manufacturing,  agricultural, 
mining,  or  domestic  uses,  or  who  shall,  without  like  authority, 
raise,  lower,  or  otherwise  disturb,  any  gate  or  other  appurte- 
nance thereof  used  for  the  control  or  measurement  of  water,  or 
who  shall  empty  or  place,  or  cause  to  be  emptied  or  placed,  into 
any  such  canal,  ditch,  flume,  or  reservoir,  any  rubbish,  filth,  or 
obstruction  to  the  free  flow  of  the  water,  is  guilty  of  a  misde- 
meanor. [New  section,  approved  April  1,  1878;  in  ejff^ed  sixtieth 
day  after  pannage. 
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TITLE  XIV. 
MALICIOUS  MISCHIEF. 

SicnoK  594.  Malicioiu  miBchief  in  general,  defined. 

595.  Specifications  in  following  sections  not  restrictive  of  last  sec- 

tion. 

596.  Poisoning  cattle. 

597.  Killing,  maiming,  or  tortnring  animals. 

598.  Rilling,  etc.,  birds  in  cemeteries. 

599.  Repealed. 

600.  Burning  buildings  and  other  property  not  the  subject  of 

arson. 

601.  Using  gunpowder,  etc.,  in  destroying  or  injuring  any  build- 

ing. 

602.  Malicious  injuries  to  freehold. 

603.  Limitation  upon  the  operations  of  preceding  section. 

604.  Injuries  to  standing  crops,  etc. 

605.  Removing,  defacing,  or  altering  landmarks. 

606.  Destroying  or  injuring  jails. 

607.  Destroying  or  injuring  bridges,  dams,  levees,  water  dams, 

etc. 

608.  Burning  or  injuring  rafts.     Setting  adrift  vessels. 

609.  Removing  buoys  and  beacons. 

610.  Masking  or  removing  signal  lights,  or  exhibiting  false  lights. 

611.  Obstructing  navigable  streams. 

612.  Depositing  sand,  dust,  etc.,  in  Humboldt  bay. 

613.  Throwing  overboard  ballast,   or  otherwise  obstructing  the 

navigation  of  any  harbor,  etc. 

614.  Mooring  vessels  to  buoys. 

615.  Injuries  to  signals,  monuments,  etc.,  erected  in  United  States 

Coast  Survey. 

616.  Destroying  or  tearing  down  notices,  etc.,  before  expiration  of 

time  for  which  they  were  to  remain  set  up. 

617.  Injuring  or  destroying  written  instrument. 

618.  Opening  or  publishing  sealed  letters. 

619.  Disclosing  contents  of  telegraphic  message. 

620.  Altering  telegraphic  messages. 

621.  Opening  sealed  envelopes  containing  telegraphic  dispatches. 

622.  Injuring  works  of  art  or  improvements  in  any  city,  town,  or 

village. 

623.  Destroying  works  of  literature,  etc.,  in  public  libraries. 

624.  Breaking  or  obstructing  gas  or  water  pipes,  etc. 

625.  Drawing  water  from  works  after  they  have  been  closed. 


504.  Every  person  who  maliciously  injures  or  destroys  any 
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real  or  personal  property  not  his  own,  in  cases  otherwise  than 
such  as  are  specified  in  this  code,  is  guilty  of  a  misdemeanor. 

1.  Malicious  Miflchiel — The  essence  of  the  offense  of  malicious  mischief 
is  the  injury  to  or  destruction  of  property;  and  any  act,  however  wanton  and 
dangerous,  ovhich  does  not  result  in  such  injury  or  destruction,  is  not  an  act 
of  malicious  mischief.  Wait  v.  GrteUy  6  Park.  Crim.  R.  185.  The  offense  con- 
sists  in  the  willful  destruction  of  property,  from  actual  ill-will,  or  resent- 
ment towards  its  owner.  State  v.  Robinson^  3  Dev.  &  B.  130;  Goforth  v. 
Slate,  8  Humph.  37.  See  also,  Dawaon  v.  State,  62  Ind.  478;  Saltier  v.  Peo- 
ple, 59  111.  68;  BUter  v.  State,  33  Tex.  608.     See  sec.  697,  n. 

595.  The  specification  of  the  acts  enumerated  in  the  follow- 
ing sections  of  this  chapter  is  not  intended  to  restrict  or  qualify 
the  interpretation  of  the  precediug  section. 

596.  Every  person  who  willfully  administers  any  poison  to 
an  animal,  the  property  of  another,  or  maliciously  exposes  any 
poisonous  substance,  with  the  intent  that  the  same  shall  be 
taken  or  swallowed  by  any  such  animal,  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding  three  years,  or  in 
the  county  jail  not  exceeding  one  year,  and  a  fine  not  exceeding 
five  hundred  dollars. 

1.  See  notes  to  sees.  594  and  597. 

597.  Every  person  who  maliciously  kills,  maims,  or  wounds 
an  animal,  the  property  of  another,  or  who  maliciously  and 
cruelly  beats,  tortures,  or  injures  any  animal,  whether  belong- 
ing to  himself  or  another,  is  guilty  of  a  misdemeanor. 

1.  Malice  towards  the  Owner  is  a  necessary  ingredient  of  the  ofifense. 
Hobson  V.  State,  44  Ala.  380;  Ilill  v.  State,  43,  Id.  335;  State  v.  Wilcox,  3 
Yerg.  277;  24  Am.  Dec.  669;  Slate  v.  Newby,  64  N.  C.  23.  See  sec  594,  n. 
It  is  a  good  defense  to  show  that  the  wounding  or  killing  was  done  to  protect 
the  crop  of  the  accused,  and  not  from  either  ill-will  towards  the  owner,  or 
cruelty  to  the  animal.  Wright  v.  State,  30  Ga.  325;  Com.  v.  Walden,  3  Cush. 
558;  State  v.  Pierce,  7  Ala.  728. 

598.  Every  person  who,  within  any  public  cemetery  or  bury- 
ing ground,  kills,  wounds,  or  traps  any  bird,  or  destroys  any 
bird's  nest,  other  than  swallows'  nests,  or  removes  any  eggs  or 
young  birds  from  any  nest,  is  guilty  of  a  misdemeanor. 

[Sec.  599  was  repealed  by  act  approved  March  12,  1880;  in 
effect  from  and  after  its  passage.     Amendments  1880,  5.] 

600.  Every  person  who  willfully  and  maliciously  burns  any 
bridge  exceeding  in  value  fifty  dollars,  or  any  building,  snow- 
shed,  or  vessel,  not  the  subject  of  arson,  or  any  stack  of  grain 
of  any  kind,  or  of  hay,  or  any  growing  or  standing  grain,  grass, 
or  tree,  or  any  fence,  not  the  property  of  such  person,  is  pun- 
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isbable  by  imprisonment  in  the  state  prison  for  not  less  than 
one  nor  more  than  ten  years. 

601.  Every  person  who  maliciously,  by  the  explosion  of  gun- 
powder or  other  explosive  substance,  destroys,  throws  down,  or 
injures  the  whole  or  any  part  of  any  building,  by  means  of 
which  the  life  or  safety  of  a  human  being  is  endangered,  is 
guilty  of  felony. 

602.  Every  person  who  willfully  commits  any  trespass  by 
either: 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of  wood 
or  timber  standing  or  growing  upon  the  lauds  of  another;  or 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on  such 
lands;  or 

3.  Maliciously  injuring  or  severing  from  the  freehold  of  an- 
other anything  attached  thereto,  or  the  produce  thereof;  or 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situated 
within  the  limits  of  any  incorporated  city,  without  the  license 
of  the  owner  or  legal  occupant  thereof,  any  earth,  soil,  or 
stone;  or 

5.  Digging,  taking,  or  carrying  away  from  any  lai^d  in  any  of 
the  cities  of  the  state,  laid  down  on  the  map  or  plan  of  such 
city,  or  otherwise  recognized  or  established  as  a  street,  alley, 
avenue,  or  park,  without  the  license  of  the  proper  authorities, 
any  earth,  soil,  or  stone;  or 

6.  Putting  up,  affixing,  fastening,  printing,  or  painting  upon 
any  property  belonging  to  the  state,  or  to  any  city,  county, 
town,  or  village,  or  dedicated  to  the  public,  or  upon  any  prop- 
erty of  any  person,  without  license  from  the  owner,  any  notice, 
advertisement,  or  designation  of,  or  any  name  for  any  commod- 
ity, whether  for  sale  or  otherwise,  or  any  picture,  sign,  or  de- 
vice intended  to  call  attention  thereto;  or 

7.  Enteiing  upon  any  lands  owned  by  any  other  person  or 
persons  whereon  oysters  or  other  shell-fish  are  planted  or  grow- 
ing; or  injuring,  gathering,  or  carrying  away  any  oysters  or 
other  shell-fish,  planted,  growing,  or  being  on  any  such  lauds, 
whether  covered  by  water  or  not,  without  the  license  of  the 
owner  or  legal  occupant  thereof;  or  destroying  or  removing, 
or  causing  to  be  removed  or  destroyed,  any  stakes,  marks, 
fences,  or  signs,  intended  to  designate  the  boundaries  and  limits 
of  any  such  lands,  is  guilty  of  a  misdemeanor.     [Amendment 

.  approved  March  30,  1878;  in  e feet  from  and  after  its  passage. 
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An  act  to  prevent  persons  passing  throagh  inclosnres  and  leaving  them  open, 
and  tearing  down  fences  to  make  passage  throagh  inclosures. 

Section  1.  Any  person  passing  through  an  inclosure  of  an- 
other, and  leaving  the  same  open,  is  guilty  of  a  misdemeanor, 
and  punishable  by  a  fine  not  less  than  twenty  dollars  nor  more 
than  fifty  dollars. 

Sec.  2.  Any  person  willfully  or  maliciously  tearing  down 
fences  to  make  a  passage  through  an  inclosure,  is  guilty  of  a 
misdemeanor,  and  punishable  by  a  fine  not  less  than  fifty  dol- 
lars nor  more  than  five  hundred  dollars. 

Se(j.  3.  All  fines  collected  under  the  provisions  of  this  act 
shall  be  paid  into  the  county  school  fund  of  the  county  where 
the  offense  is  committed. 

Sec.  4.  This  act  shall  take  effect  immediately.  [Approved 
March  16,  1872;  Stats.  1871-2,  384. 

See  *'An  act  to  prevent  the  leaving  open  of  inclosures,  and  hunting  on  in- 
closed lands."    Statutes  1875-6,  408. 

An  act  to  protect  the  groves  of  big  trees  in  the  counties  of  Fresno,  Tulare, 

and  Kern. 

Section  1.  Any  person  or  persons  who  shall  willfully  cut 
down,  or  strip  of  its  bark,  any  tree  *'  over  sixteen  feet  in  diam- 
eter," in  the  grove  of  big  trees  situated  in  the  counties  of  Fresno, 
Tulare,  or  Kern,  or  shall  destroy  any  of  said  trees  by  fire,  shall 
be  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof 
before  any  justice  of  the  peace  in  said  counties,  be  fiued  not 
less  than  ($50)  fifty  dollars  nor  more  than  ($300)  three  hundred 
dollars,  or  imprisonment  in  the  county  jail  not  less  than  (25) 
twenty-five  days  nor  more  than  (150)  one  hundred  and  fifty 
days,  or  both  fine  and  imprisonment,  as  the  court  may  deter- 
mine. 

Sec  2.  Upon  the  arrest  and  conviction  of  any  person  or  per- 
sons guilty  of  any  of  the  acts  before  mentioned,  the  party  in- 
forming shall  be  entitled  to  one  half  of  the  fines  collected. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage.     [Approved  March  13, 1874;  Stats.  1873-4,  347. 

603.  The  following  acts  do  not  constitute  a  public  offense, 
within  the  meaning  of  the  preceding  section : 

1.  Gathering  pitch  from  trees  on  the  public  lands  of  the 
state  or  United  States,  unless  the  bark  from  such  trees  is  re- 
moved for  more  than  one  eighth  of  their  circumference,  or  cut 
made  more  than  three  inches  in  depth  into  the  wood  thereof; 

2.  Cutting  trees  upon  the  public  lands  of  the  state  or  United 
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states,  in  good  faith,  for  the  purpose  of  manufacturing  the 
same  into  lumber  or  firewood,  or  preparing  such  lands  for  agri- 
cultural or  mining  purposes; 

Unless  such  acts  are  committed  upon  swamp  and  overflowed, 
tide,  salt  marsh,  or  school  lands  belonging  to  the  state,  or 
within  the  limits  of  the  lands  granted  by  the  United  States  to 
this  state  by  Act  of  Congress  of  June  thirteenth,  eighteen  hun- 
dred and  sixty-four,  relating  to  the  Yosemite  valley  and  Mari- 
posa big  tree  grove. 

604.  Every  person  who  maliciously  injures  or  destroys  any 
standing  crops,  grain,  cultivated  fruits  or  vegetables,  the  prop- 
erty of  another,  in  any  case  for  which  a  punishment  is  not 
otherwise  prescribed  by  this  code,  is  guilty  of  a  misdemeanor. 

605.  Every  person  who  either: 

1.  Maliciously  removes  any  monument  erected  for  the  pur- 
pose of  designating  any  point  in  the  boundary  of  any  lot  or 
tract  of  land,  or  a  place  where  a  subaqueous  telegraph  cable 
lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any  such 
monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon  which 
any  such  marks  have  been  made  for  such  purpose,  with  intent 
to  destroy  such  marks; 

Is  guilty  of  a  misdemeanor. 

1.  Com,  V.  Powell,  8  Leigh,  719;  State  v.  Malloy,  5  Vroom,  410. 

606.  Every  person  who  willfully  and  intentionally  breaks 
down,  pulls  down,  or  otherwise  destroys  or  injures  any  public 
jail  or  other  place  of  confinement,  is  punishable  by  fine  not  ex- 
ceeding ten  thousand  dollars,  and  by  imprisonment  in  the  state 
prison  not  exceeding  five  years. 

607.  Every  person  who  willfully  and  maliciously  cuts,  breaks, 
injures,  or  destroys  any  bridge,  dam,  canal,  flume,  aqueduct, 
levee,  embankment,  reservoir,  or  other  structure  erected  to 
create  hydraulic  power,  or  to  drain  or  reclaim  any  swamp  and 
overflowed,  tide,  or  marsh  land,  or  to  store  or  conduct  water 
for  mining,  manufacturing,  reclamation,  or  agricultural  pur- 
poses, or  for  the  supply  of  the  inhabitants  of  any  city  or  town, 
or  any  embankment  necessary  to  the  same,  or  either  of  them;  . 
or  willfully  or  maliciously  makes,  or  causes  to  be  made,  any 
aperture  in  such  dam,  canal,  flume,  aqueduct,  reservoir,  em- 
bankment, levee,  or  structure,  with  intent  to  injure  or  destroy 
the  same;  or  draws  up,  cuts,  or  injures  any  piles  fixed  in  the 
ground  for  the  purpose  of  securing  any  sea-bank  or  sea-walls, 
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or  any  dock,  quay,  or  jetty,  lock,  or  sea  wall,  or  who,  between 
the  first  day  of  October  and  the  fifteenth  day  of  April,  of  each 
year,  plows  up  or  loosens  the  soil  in  the  bed  or  on  the  sides  of 
any  natural  watercourse  or  channel,  without  removing  such  soil 
within  twenty-four  hours,  from  such  watercourse  or  channel; 
or  who,  between  the  fifteenth  day  of  April  and  the  first  day  of 
October  of  each  year,  shall  plow  up  or  loosen  the  soil  in  the 
bed  or  on  the  sides  of  such  natural  watercourse  or  channel, 
and  shall  not  remove  therefrom  the  soil  so  plowed  up  or  loos- 
ened before  the  first  day  of  October  next  thereafter,  is  guilty 
of  a  misdemeanor,  and  upon  conviction,  punishable  by  a  fine 
not  less  than  one  hundred  dollars  and  not  exceeding  one  thou- 
sand dollars,  or  by  imprisonment  in  the  county  jail  not  exceed- 
ing two  years,  or  by  both;  provided^  that  nothing  in  this  sec- 
tion shall  be  construed  so  as  to  in  any  manner  prohibit  any 
person  from  digging  or  removing  soil  from  any  such  water- 
course or  channel,  for  the  purpose  of  mining.  [Amejidment^ 
approved  AprU  12,1880;  in  effect  immediately. 

1.  Cutting  Levees. — Under  this  section,  as  it  existed  prior  to  its  amend- 
ment in  April,  1880,  the  commission  of  the  acts  mentioned  therein  consti- 
tuted  a  felony.  In  People  v.  Tisdale,  6  Pac.  C.  L.  J.  727,  it  was  held  that  a 
person  who  cut,  broke,  or  injured  a  levee  prior  to  April  7,  1880,  could  qot  be 
prosecuted  by  information,  but  only  by  indictment. 

608.  Every  person  who  willfully  and  maliciously  bums,  in- 
jures, or  destroys  any  pile  or  raft  of  wood,  plank,  boards,  or 
other  lumber,  or  any  part  thereof,  or  cuts  loose  or  sets  adrift 
any  such  raft  or  part  thereof,  oi^  cuts,  breaks,  injures,  sinks,  or 
sets  adrift  any  vessel,  the  property  of  another,  is  punishable 
by  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  six  months. 

An  act  to  protect  lumber  manufacturers. 

Section  1.  Every  person  who  maliciously  drives  into,  or 
places  within  any  saw-log,  shingle-bolt,  or  other  wood,  any 
iron,  steel,  or  other  substance  sufficiently  hard  to  injure  saws, 
knowing  that  the  said  saw-log,  shingle-bolt,  or  other  wood,  is 
intended  by  the  owner  thereof  to  be  manufactured  into  any 
kind  of  lumber,  is  guilty  of  a  felony,  and  shall  be  punished  by 
imprisonment  in  the  state  prison  not  less  than  one  nor  more 
than  five  years. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage.  [Approved  February  9, 1876;  Stats.  1875-6, 
32. 
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609.  Every  person  who  willfully  removes  any  buoy  or  beacon, 
placed  in  any  waters  within  this  state  by  lawful  authority,  is 
guilty  of  a  misdemeanor. 

610.  Every  person  who  unlawfully  masks,  alters,  or  removes 
any  light  or  signal,  or  willfully  exhibits  any  light  or  signal, 
with  intent  to  bring  any  vessel  into  danger,  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  three  nor  more 
than  ten  years. 

611.  Every  person  who  unlawfully  obstructs  the  navigation 
of  any  navigable  stream,  is  guilty  of  a  misdemeanor. 

612.  Every  person  who  throws,  deposits,  or  permits  another 
in  his  employ  to  throw  or  deposit,  any  sawdust,  slabs,  or  refuse 
lumber,  in  any  place  where  it  may  be  carried  or  fall  into  the 
waters  of  Humboldt  bay,  without  first  having  constructed 
piers,  bulkheads,  dams,  or  other  contrivances,  approved  by  the 
board  of  supervisors  of  Humboldt  county,  to  prevent  the  same 
from  escaping  iuto  the  channels  of  such  bay,  is  guilty  of  a  mis- 
demeanor. 

613.  Every  person  who,  within  the  anchorage  of  any  port, 
harbor,  or  cove  of  this  state,  into  which  vessels  may  enter  for 
the  purpose  of  receiving  or  discharging  cargo,  throws  overboard 
from  any  vessel  the  ballast,  or  any  part  thereof,  or  who  other- 
wise places,  or  causes  to  be  placed,  in  such  port,  harbor,  or  cove, 
any  obstructions  to  the  navigation  thereof,  is  guilty  of  a  mis- 
demeanor. 

614.  Every  person  mooring  any  vessel  to  or  hanging  on  with 
a  vessel  to  any  buoy  or  beacon,  placed  by  competent  authority 
in  any  navigable  waters  of  this  state,  is  guilty  of  a  misdemeanor. 

An  act  for  the  protection  of  bnoya  and  beacons. 
Section  1.  Any  person  or  persons  who  shall  moor  any  vessel 
or  boat  of  any  kind,  or  any  raft  or  scow,  to  any  buoy  or  beacon 
placed  in  the  waters  of  California  by  authority  of  the  United 
States  lighthouse  board,  or  shall  in  any  manner  hang  on  to  the 
same,  with  any  vessel,  boat,  raft,  or  scow,  or  shall  willfully  re- 
move, damage,  or  destroy  any  such  buoy  or  beacon,  or  any  part 
of  the  same,  or  shall  cut  down,  remove,  damage,  or  destroy  any 
beacon  or  beacons  erected  on  land  in  this  state  by  the  authority 
aforesaid,  shall,  for  every  such  offense,  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  before  any  court  of 
competent  jurisdiction,  be  punished  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  not  exceeding  six 
months;  one  third  of  the  fine  in  such  case  to  be  paid  to  the  in- 
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former,  and  two  thirds  thereof  to  the  lighthouse  board,  to  be 
used  in  repairing  said  buoys  and  beacons. 

Sec.  2.  The  cost  of  repairing  or  replacing  any  such  buoy  or 
beacon  which  may  iiave  been  misplaced,  damaged,  or  destroyed 
by  any  vessel,  boat,  raft,  or  scow  being  made  fast  to  the  same, 
shall,  when  said  cost  shall  have  been  legally  ascertained,  be  a 
lien  upon  such  vessel,  boat,  raft,  or  scow,  and  recovered  against 
the  same,  and  the  owner  or  owners  thereof,  in  an  action  of 
debt,  in  any  court  of  competent  jurisdiction  in  this  state. 

Seo.  3.  This  act  shall  take  efifect  from  and  after  its  passage. 
[Approved  March  26,  1874;  Stat^.  1873-4,  619. 

615.  Every  person  who  willfully  injures,  defaces,  or  removes 
any  signal,  monument,  building,  or  appurtenance  thereto, 
placed,  erected,  or  used  by  persons  engaged  in  the  United 
States  coast  survey,  is  guilty  of  a  misdemeanor. 

616.  Every  person  who  intentionally  defaces,  obliterates, 
tears  down,  or  destroys  any  copy  or  transcript,  or  extract  from 
or  of  any  law  of  the  United  States  or  of  this  state,  or  any  proc- 
lamation, advertisement,  or  notification,  set  up  at  any  place  in 
this  state,  by  authority  of  any  law  of  the  United  States  or  of 
this  state,  or  by  order  of  any  court,  before  the  expiration  of  the 
time  for  which  the  same  was  to  remain  set  up,  is  punishable  by 
fine  not  less  than  twenty  nor  more  than  one  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  not  more  than  one  month. 

617.  Every  person  who  maliciously  mutilates,  tears,  defaces, 
obliterates,  or  destroys  any  written  instrument,  the  property  of 
another,  the  false  making  of  which  would  be  forgery,  is  punish- 
able by  imprisonment  in  the  state  prison  for  not  less  than  one 
nor  more  than  five  years. 

618.  Every  person  who  willfully  opens  or  reads,  or  causes  to 
be  read,  any  sealed  letter  not  addressed  to  himself,  without  be- 
ing authorized  so  to  do,  either  by  the  writer  of  such  letter  or  by 
the  person  to  whom  it  is  addressed,  and  every  person  who, 
without  the  like  authority,  publishes  any  of  the  contents  of  such 
letter,  knowing  the  same  to  have  been  unlawfully  opened,  is 
guilty  of  a  misdemeanor. 

619.  Every  person  who  willfully  discloses  the  contents  of  a 
telegraphic  message,  or  any  part  thereof,  addressed  to  another 
person,  without  the  permission  of  such  person,  unless  directed 
so  to  do  by  the  lawful  order  of  a  coiirt,  is  punishable  by  impris- 
onment in  the  state  prison  not  exceeding  five  years,  or  in  the 
county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five 
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thousand  dollars,  or  by  both  fine  and  imprisonment.  [Amend- 
ment,  approved  April  16,  1880;  in  effect  sixtieth  day  after  pas- 
sage. 

620.  Every  person  who  willfully  alters  the  purport,  eflfect, 
or  meaning  of  a  telegraphic  message,  to  the  injury  of  another, 
is  punishable  as  provided  in  the  preceding  section. 

621.  Every  person  not  connected  with  any  telegraph  office 
who,  without  the  authority  or  consent  of  the  person  to  whom 
the  same  may  be  directed,  willfully  opens  any  sealed  envelope, 
inclosing  a  telegraphic  message  and  addressed  to  any  other  per- 
son, with  the  purpose  of  learning  the  contents  of  such  message,  or 
who  fraudulently  represents  any  other  person  and  thereby  pro- 
cures to  be  delivered  to  himself  any  telegraphic  message  ad- 
dressed to  such  other  person,  with  intent  to  use,  destroy,  or  de- 
tain the  same  from  the  person  or  persons  entitled  to  receive 
such  message,  is  punishable  as  provided  in  section  619. 

622.  Every  person,  not  the  owner  thereof,  who  willfully  in- 
jures, disfigures,  or  destroys  any  monument,  work  of  art,  or 
useful  or  ornamental  improvement  within  the  limits  of  any  vil- 
lage, town,  or  city,  or  any  shade  tree  or  ornamental  plant  growing 
therein,  whether  situated  upon  private  ground  or  on  any  street, 
sidewalk,  or  public  park  or  place,  is  guilty  of  a  misdemeanor. 

623.  Every  person  who  maliciously  cuts,  tears,  defaces, 
breaks,  or  injures  any  book,  map,  chart,  picture,  engraving, 
statue,  coin,  model,  apparatus,  or  other  work  of  literature,  art, 
or  mechanics,  or  object  of  curiosity  deposited  in  any  public 
library,  gallery,  museum,  collection,  fair,  or  exhibition,  is  guilty 
of  felony. 

624.  Every  person  who  willfully  breaks,  digs  up,  obstructs, 
or  injures  any  pipe  or  main  for  conducting  gas  or  water,  or  any 
works  erected  for  supplying  buildings  with  g^s  or  water,  or  any 
appurtenances  or  appendages  therewith  connected,  is  guilty  of 
a  misdemeanor. 

625.  Every  person  who,  with  intent  to  defraud  or  injure, 
opens  or  eauses  to  be  opened,  or  draws  water  from  any  stopcock 
or  faucet  by  which  the  flow  of  water  is  controlled,  after  having 
been  notified  that  the  same  has  been  closed  or  shut  for  specific 
cause,  by  order  of  competent  authority,  is  guilty  of  a  misde- 
meanor. 
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TITLE  XV- 
MISCELLANEOUS  CRIMES. 

Chapter    I.  Violation  of  the  Laws  for  the  Preservation  of 
Game  and  Fish,  §§626-637. 
II.  Of  Other  and  Miscellaneous  Offenses,  §§654- 
678. 

CHAPTER  I. 

violation  of  the  laws  for  the  PRESERVATION  OF  GAME 

AND  FISH. 

Section  62B.  Destruction  of  game,  etc.,  when  prohibited. 
627.  Same. 
628.  Destruction  of  elk,  etc.,  when  prohibited^^^^^^^^ 


Sec.  626.— Page  186. 

626.  Every  person  who,  in  the  State  of  California,  between 
the  first  day  of  March  and  the  first  day  of  October  in  each 
year,  hunts,  pursues,  takes,  kills,  or  destroys  quail,  partridges, 
or  grouse,  or  rail,  is  guilty  of  a  misdemeanor.  Every  person 
who,  in  any  of  the  counties  of  this  State,  at  any  time  takes, 
gathers,  or  destroys  the  eggs  of  any  quail,  partridge,  or  grouse, 
is  guilty  of  a  misdemeanor.  Every  person  who,  in  this  State, 
between  the.  first  day  of  January  and  the  first  day  of  June  in 
each  year,  hunts,  pursues,  takes,  kills,  or  destroys  doves  is 
guilty  of  a  misdemeanor.  Every  person  who,  between  the  first 
day  of  November  in  each  year  and  the  first  day  of  July  in  the 
following  year,  hunts,  pursues,  takes,  kills,  or  destroys  any 
male  deer  or  buck  is  guilty  of  a  misdemeanor.  Any  person  in 
the  State. of  California,  who  has  in  his  possession  any  hides  or 
skins  of  any  deer,  elk,  antelope,  or  mountain  sheep,  killed 
between  the  first  day  of  November  and  the  fii-st  day  of  July, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  at  any 
time  in  the  State  of  California  hunt,  pursue,  take,  kill  or 
destroy  any  antelope,  elk,  mountain  sheep,  female  deer,  or 
doe,  shall  be  guilty  of  a  misdemeanor.  Every  person  who 
shall  at  any  time  hunt,  pursue,  take,  kill,  or  destroy  any 
spotted  fawn  is  guilty  of  a  misdemeanor.  Every  person  who 
shall  take,  kill,  or  destroy  any  of  the  animals  mentioned  in 
this  section  at  any  time,  unless  the  carcass  of  such  animal 
is  used  or  preserved  by  the  person  taking  or  slaying  it,  or 
is  sold  for  food,  is  guilty  of  a  misdemeanor.  Every  person 
who  shall  buy,  sell,  offer,  or  expose  for  sale,  transport,  or  have 
in  his  possession  any  deer  from  which  evidence  of  sex  has  been 
removed,  or  any  of  the  aforesaid  game  at  a  time  when  it  is 
unlawful  to  kill  the  same,  as  provided  by  this  and  subsequent 
sections,  is  guilty  of  a  misdemeanor.  [Amen^ent  approved 
March  9,  1883.     In  effect  July  1,  1883.]     Digitized  by  GoOgl 
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same  within  the  county  wherein  the  same  is  founds  shall  be 
prima  facie  evidence,  in  any  prosecution  for  a  violation  of  any 
of  the  provisions  of  this  section,  that  the  person  or  persons  in 
whose  possession  the  same  is  found,  took,  killed,  or  destroyed 
the  same  in  the  county  wherein  the  same  is  found,  during  the 
period  when  it  was  unlawful  to  take,  Mil,  or  destroy  the  same. 
[Amendment,  approved  April  16, 1880;  in  effect  from  and  after  its 
passage, 

627.  Every  person  who,  in  the  counties  of  Plumas,  Lassen, 
or  Sierra,  between  the  fifteenth  day  of  March  and  the  first  day 
of  September  in  each  year,  takes,  kills,  or  destroys  quail,  par- 
tridges, or  grouse,  or  who,  in  either  of  such  counties,  between 
the  fifteenth  day  of  March  and  the  fifteenth  day  of  August  in 
each  year,  takes,  kills,  or  destroys  mallard,  wood,  teal,  spoon- 
bill, or  any  kind  of  broadbill  ducks,  is  guilty  of  a  misdemeanor. 
[Amendment,  approved  February,  15,  1876;  in  effect  sixtieth  day 
vassaae.  „  _      -  —   — 
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pursue,  bunt,  take,  kill,  or  destroy,  auy  antelope,  elk,  or  mount- 
ain sheep,  or  female  deer  or  doe,  shall  be  guilty  of  a  misde- 
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takes  or  catches  any  trout,  except  with  hook  and  line,  is  guilty 
of  a  misdemeanor.     [Amendment,  approved  March  31,  1876;  in 


Mn- 


Sec.  634.— Page  189. 

634.  Every  person  who,  between  the  thirty-first  day  of  July 
and  the  first  day  of  September  of  each  year,  takes  or  catches, 
buys,  sells,  or  has  in  his  possession  any  fresh  salmon,  is  guilty 
of  a  misdemeanor.  Every  person  who  shall  set  or  draw,  or 
assist  in  setting  or  drawing,  any  net  or  seine  for  the  purpose  of 
taking  or  catching  salmon  or  shad  in  any  of  the  public  waters  of 
this  State,  at  any  time  between  sunrise  of  each  Saturday  and 
twelve  o'clock  noon  of  the  following  Sunday,  is  guilty  of  a 
misdemeanor.  Every  person  who  shall,  for  the  purpose  of 
catching  salmon  or  shad  in  any  of  the  navigable  rivers,  streams, 
or  sloughs  of  this  State,  fish  with  or  use  any  9eine,  or  net,  the 
meshes  of  which  are,  when  drawn  close  together  and  measured 
longitudinally,  less  than  seven  and  one-half  inches  in  length,  is 
guilty  of  a  miMemeauor.  [Amendment  approved  March  9,  1883. 
In  effect  July  I,  1883.] 

See.  636.— Pag«  189. 
;     Every  pereon  who  shall  set,  use,  or  continue,  or  who 
assist  in  setting,  using,  or  continuing  any  pound,  weir. 
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seine,  or  net  of  any  kind,  for  the  catching  of  fish  in  any  river, 
stream,  or  slough  of  this  state,  which  shall  extend  more  than 
one  third  across  the  width  of  said  river,  stream,  or  slough,  at 
the  time  and  place  of  such  fishing,  is  guilty  of  a  misdemeanor. 
Every  person  who,  by  seine,  or  any  other  means,  shall  catch 
the  young  of  fish  of  any  species,  which  at  the  time  of  capture 
are  too  small  to  be  marketed,  and  who  shall  not  return  the 
same  to  the  water  immediately  and  alive,  or  who  shall  sell,  or 
offer  for  sale,  any  such  fish,  fresh  or  dried,  is  guilty  of  a  misde^ 
meanor.  Every  person  convicted  of  a  violation  of  any  of  the 
provisions  of  this  chapter,  shall  be  punished  by  fine  of  not  less 
than  fifty  dollars,  and  not  more  than  three  hundred  dollars,  or 
imprisonment  in  the  county  jail  of  the  county  where  the  offense 
was  committed,  for  not  less  than  thirty  days  nor  more  than  six 
months,  or  by  both  such  fine  and  imprisonment.  One  half  of 
all  moneys  collected  for  fines  for  violation  of  the  provisions  of 
this  chapter,  shall  be  paid  to  informers,  and  one  half  thereof  to 
the  district  attorney  of  the  county  in  which  the  action  is  prose- 
cuted; all  other  costs  shall  be  charged  against  the  county  in 
which  the  action  is  prosecuted.  Nothing  in  this  chapter  shall 
be  construed  to  prohibit  the  United  States  fish  commissioners, 
or  the  fish  commissioners  of  the  state  of  California,  from  taking 
such  fish  as  they  shall  deem  necessary  for  the  purpose  of  artifi- 
cial hatching,  nor  at  any  time.  All  nets,  seines,  fishing  tackle, 
boats,  or  other  implements  used  in  catching  or  taking  fish  in 
violation  of  the  provisions  of  this  chapter  shall  be  forfeited,  and 
may  be  seized  by  the  peace  officer  of  the  county,  or  assistant, 
or  person  acting  under  the  fish  commissioners,  and  may  be 
by  them  destroyed,  or  may  be  sold  at  public  auction  by  the 
party  making  such  seizure,  upon  notice  posted  in  such  county 
for  five  days.  The  person  making  such  seizure  and  sale  shall 
be  entitled  to  retain  one  half  of  the  proceeds  of  such  sale,  and 
the  balance  shall  be  paid  into  the  school  fund  of  the  county, 
in  case  the  seizure  and  sale  is  made  by  a  peace  officer  thereof, 
or  to  the  fish  commissioners,  if  made  by  a  person  appointed  by 
them;  provided,  that  all  nets  having  meshes  of  less  than  one 
and  a  half  inches  in  size,  when  seized  under  the  provisions  of 
this  section,  must  be  destroyed.  {Amendmerd,  approved  March 
2, 1881 ;  tu  effect  sixtieth  day  after  passage. 

1.  Unconstltutioneil. — So  much  of  the  above  section  as  authorizes  the 
arbitrary  seizure  and  destruction  or  sale  of  the  property  of  the  offender, 
without  judicial  proceeding  for  its  condemnation,  and  without  notice  to  the 
owner,  is  unconstitutional  and  void.  Hey  Sing  Yeck  v.  Andeison,  7  Pac.  C. 
L.  J.  630. 
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An  act  to  prevent  the  catching  of  fish  by  seines,  nets,  or  weirs  in  the  San 
Antonio  creek,  in  the  county  of  Alameda. 

Section.  1  It  shall  not  be  lawful  for  an}'  person  to  catch  fish 
in  the  waters  of  the  San  Antonio  creek,  in  the  county  of  Ala- 
meda, by  the  use  of  seines,  nets,  or  weirs. 

Seo.  2.  Any  person  violating  the  provisions  of  this  act  shall 
be  subject  to  a  penalty  of  not  less  than  fifty  nor  more  than  one 
hundred  dollars  for  each  offense,  or  imprisonment  in  the  county 
jail  of  the  county  of  Alameda  for  a  term  of  not  less  than  thirty 
nor  more  than  sixty  days,  which  penalty  may  be  enforced  by 
any  police  judge  or  justice  of  the  peace  of  said  county. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and 
aftejr  its  passage.     [Approved  March  20, 1876;  Siats.  1875-6,  362, 

See  **An  act  relating  to  fishing  in  the  waters  of  this  state,"  approved  April 
23,  1880;  Stats.  1880,  123.  This  act  was  held  unconstitutional  In  re  Ah 
G/40WI7,  5  Pac.  C.  L.  J.  451. 

637.  Every  owner  of  a  dam  or  other  obstruction  in  the 
waters  of  this  state,  who,  after  being  requested  by  the  fish  com- 
missioners so  to  do,  fails  to  construct  and  keep  in  repair  suffi- 
cient fish  ways  or  ladders  on  such  dam  or  obstruction,  is  guilty 
of  a  misdemeanor. 

CHAPTEE  II. 

OF  OTHER  AND  MISCELLANEOUS  OFFENSES. 

Sbction  638.  Neglect  or  postponement  out  of  regular  order  of  telegraphic 
messages.     Limitations. 

639.  Agent,  operator  or  employee  using  information  from  messages. 

640.  Clandestinely  learning  the  contents  of  a  telegraphic  message. 

641.  Bribing  telegraphic  operator. 

642.  Collecting  tolls,  etc.,  at  San  Francisco,  without  authority  of 

harbor  commissioners. 

643.  Violations  of  the  provisions  of  the  chapter  relating  to  police 

regulations  of  San  Francisco  harbor. 

644.  Enticing  seamen  to  desert. 

.  645.  Harboring  deserting  seamen. 

646.  Aiding  apprentices  to  run  away  or  harboring  them. 

647.  Vagrants. 

648.  Issuing  or  circulating  paper  money. 

649.  Officers  of  fire  department  issuing  false  certificates  of  exemp> 

tion. 

650.  Sending  letters  threatening  to  expose  another. 

651.  Requiring  watds  or  apprentices  to  work  more  than  eight 

hours. 

652.  Officer  or  member  of  national  guard  failing  to  attend  parade, 

obey  orders,  or  discharge  duty. 

653.  Member  of  national  guard  failing  to  attend  parade,  etc.,  when 

notified. 

654.  Insulting  school  teachers. 
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638.  Every  agent,  operator,  or  employee  of  any  telegraph 
oflGice,  who  willfully  refuses  or  neglects  to  send  any  message 
received  at  such  office  for  transmission,  or  willfully  postpones  the 
same  out  of  its  order,  or  willfully  refuses  or  neglects  to  deliver 
any  message  received  by  telegraph,  is  guilty  of  a  misdemeanor. 
Nothing  herein  contained  shall  be  construed  to  require  any 
message  to  be  received,  transmitted,  or  delivered,  unless  the 
charges  thereon  have  been  paid  or  tendered,  nor  to  require  the 
sending,  receiving,  or  delivery  of  any  message  counseling,  aid- 
ing, abetting,  or  encouraging  treason  against  the  government 
of  the  United  States,  or  of  this  state,  or  other  resistance  to  the 
lawful  authority,  or  any  message  calculated  to  further  any 
fraudulent  plan  or  purpose,  or  to  instigate  or  encourage  the 
perpetration  of  any  unlawful  act,  or  to  facilitate  the  escape  of 
any  criminal  or  person  accused  of  crime. 

639.  Every  agent,  operator,  or  employee  of  any  telegraph 
office,  who  in  any  way  uses  or  appropriates  any  information  de- 
rived by  him  from  any  private  message  passing  through  his 
hands,  and  addressed  to  any  other  person,  or  in  any  other 
manner  acquired  by  him  by  reason  of  his  trust  as  such  agent, 
operator,  or  employee,  or  trades  or  speculates  upon  any  such 
information  so  obtained,  or  in  any  manner  turns,  or  attempts 
to  turn,  the  same  to  his  own  account,  profit,  or  advantage,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding 
five  years,  or  by  imprisonment  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by 
both  such  fine  and  imprisonment. 

640.  Every  person  who,  by  means  of  any  machine,  instru- 
ment, or  contrivance,  or  in  any  other  manner,  willfully  and 
fraudulently  reads,  or  attempts  to  read,  any  message,  or  to 
learn  the  contents  thereof,  whilst  the  same  is  being  sent  over 
any  telegraph  line,  or  willfully  and  fraudulently,  or  clandes- 
tinel}',  learns,  or  attempts  to  learn,  the  contents  or  meaning  of 
any  message,  while  the  same  is  in  any  telegraph  office,  or  is 
being  received  thereat  or  sent  therefrom,  or  who  uses  or  at- 
tempts to  use,  or  communicates  to  others,  any  information  so 
obtained,  is  punishable  as  provided  in  section  639. 

641.  Every  person  who,  by  the  payment  or  promise  of  any 
bribe,  inducement,  or  reward,  procures  or  attempts  to  procure, 
any  telegraph  agent,  operator,  or  employee  to  disclose  any 
private  message,  or  the  contents,  purport,  substance,  or  mean- 
ing thereof,  or  offers  to  any  such  agent,  operator,  or  employee 
any  bribe,  compensation,  or  reward  for  the  disclosure  of  any 
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private  information  received  by  him  by  reason  of  his  trust  as 
Buch  agent,  operator,  or  employee,  or  uses  or  attempts  to  use, 
any  such  information  so  obtained,  is  punishable  as  provided  in 
section  639. 

642.  Every  person  who  collects  any  toll,  wharfage,  or  dock- 
age, or  lands,  ships,  or  removes  any  property  upon  or  from  any 
portion  of  the  water  front  of  San  Francisco,  or  from  or  upon 
any  of  the  wharves,  piers,  or  landings  under  the  control  of 
the  board  of  state  harbor  commissioners,  without  being  by  such 
board  authorized  so  to  do,  is  guilty  of  a  misdemeanor. 

643.  Every  person  who  violates  any  of  the  provisions  of  the 
laws  of  this  state  relating  to  sailor  boarding-houses  and  ship- 
ping offices  in  San  Francisco,  or  who  receives  any  gratuity  or 
reward  other  than  as  therein  provided,  for  the  performance  of 
any  services  under  a  license  issued  pursuant  to  the  provisions 
of  such  laws,  is  guilty  of  a  misdemeanor. 

644.  Every  person  who  entices  seamen  to  desert  from  any 
vessel  lying  in  the  waters  of  this  state,  and  on  board  of  which 
they  have  shipped  for  a  term  or  voyage  unexpired  at  the  time 
of  such  enticement,  is  guilty  of  a  misdemeanor. 

645.  Every  person  who  harbors  or  secretes  any  seaman, 
knowing  him  to  be  shipped,  and  with  a  view  to  persuade  or  en- 
able him  to  desert,  is  guilty  of  a  misdemeanor. 

646.  Every  person  who  willfully  and  knowingly  aids,  assists, 
or  encourages  to  run  away,  or  who  harbors  or  conceals  any  per- 
son bound  or  held  to  service  or  labor,  is  guilty  of  a  misde- 
meanor. 

647.  Every  person  (except  a  California  Indian)  without  visi- 
ble means  of  living,  who  has  the  physical  ability  to  work,  and 
who  does  not  for  the  space  of  ten  days  seek  employment,  nor 
labor  when  employment  is  ofifered  him;  every  healthy  beggar 
who  solicits  alms  as  a  business;  every  person  who  roams  about 
from  place  to  place  without  any  lawful  business;  every  idle  or 
dissolute  person,  or  associate  of  known  thieves,  who  wanders 
about  the  streets  at  late  or  unusual  hours  of  the  night,  or  who 
lodges,  in  any  barn,  shed,  shop,  out-house,  vessel,  or  place  other 
than  such  as  is  kept  for  lodging  purposes,  without  the  permission 
of  the  owner  or  party  entitled  to  the  possession  thereof;  every 
lewd  and  dissolute  person,  who  lives  in  and  about  houses  of  ill- 
fame,  and  every  common  prostitute  and  common  drunkard,  is  a 
vagrant,  and  punishable  by  imprisonment  in  the  county  jail  not 
exceeding  ninety  days. 

648.  Every  person  who  makes,  issues,  or  puts  in  circulation 
13 
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any  bill,  check,  ticket,  certificate,  promissory  note,  or  the  paper 
of  any  bank,  to  circulate  as  money,  except  as  authorized  by 
the  laws  of  the  United  States,  for  the  first  offense,  is  guilty  of 
a  misdemeanor,  and  for  each  and  every  subsequent  offense,  is 
guilty  of  felony. 

649.  Every  officer  of  a  fire  department  who  .willfully  issues  or 
causes  to  be  issued  any  certificate  of  exemption  to  a  person  not 
entitled  thereto,  is  guilty  of  a  misdemeanor. 

650.  Every  person  who  knowingly  and  willfully  sends  or  de- 
livers to  another  any  letter  or  writing,  whether  subscribed  or 
not,  threatening  to  accuse  him  or  another  of  a  crime,  or  to  ex- 
pose or  publish  any  of  his  failings  or  infirmities,  is  guilty  of  a 
misdemeanor. 

1.  Threatening  Letters. — Sec.  523,  n. 

651.  Every  person  having  a  minor  child  under  his  control, 
either  as  a  ward  or  an  apprentice,  who,  except  in  vinicullural 
or  horticultural  pursuits,  or  in  domestic  or  household  occupa- 
tions, requires  such  child  to  labor  more  than  eight  hours  in 
any  one  day,  is  guilty  of  a  misdemeanor. 

An  act  to  protect  the  wages  of  labor  and  the  salaries  and  fees  of  subordinate 

officers. 

Section  1.  Every  person  who  employs  laborers  upon  the 
public  works,  and  who  takes,  keeps,  or  receives  any  part  or  por- 
tion of  the  wages  due  to  such  laborers  from  the  state  or  muni- 
cipal corporation  for  which  such  work  is  done,  is  guilty  of  a 
felony. 

Sec.  2.  Every  officer  of  the  state,  or  any  county,  city,  or 
township  therein,  who  keeps  or  retains  any  part  or  portion  of 
the  salary  or  fees  allowed  by  law  to  his  deputy,  clerk,  or  sub- 
ordinate officer,  is  guilty  of  a  felony. 

Sec  3.  This  act  shall  be  in  force  from  and  after  its  passage. 
[Approved  April  1,  1872;  SuUs.  1871-2,  961. 

652.  Every  commissioned  officer  of  the  national  guard  who 
willfully  fails  to  attend  any  parade  or  encampment,  and  every 
member  of  the  national  guard  who  neglects  or  refuses  to  obey 
the  lawful  command  of  his  superior  on  any  day  of  parade  or 
encampment,  or  to  perform  such  military  duty  as  may  be  law- 
fully required  of  him,  is  punishable  by  a  fine  of  not  less  than 
five  nor  more  than  one  hundred  dollars. 

653.  Every  member  of  the  national  guard  who,  when  duly 
notified,  fails  to  appear  at  a  parade,  or  who  disobeys  any  law- 
ful  order,   or  who  uses  disrespectful  language   towards  his 
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superior,  or  who  commits  any  act  of  insubordination,  is  guilty 
of  a  misdemeanor. 

654.  Every  parent,  guardian,  or  other  person,  who  upbraids, 
insults,  or  abuses  any  teacher  of  the  public  schools,  in  the 
presence  or  hearing  of  a  pupil  thereof,  is  guilty  of  a  misde- 
meanor. [New  section,  approved  March  30,  1874;  m  effect  July 
1,  1874. 


TITLE    XVI. 
GENERAL  PROVISIONS.. 

Section  654.  Acts  made  punishable  by  different  provisions  of  this  code. 

655.  Acts  punishable  under  foreign  law. 

656.  Foreign  conviction  or  acquittal. 

657.  Contempts,  how  punishable. 

658.  Mitigation  of  punishment  in  certain  cases. 

659.  Aiding  in  misdemeanor. 

660.  Sending  letters,  when  deemed  complete. 

661.  Removal  from  office  for  violation  or  neglect  of  official  duty 

by  public  officers. 

662.  Omission  to  perform  duty,  when  punishable. 

663.  Attempts  to  commit  crimes,  when  punishable. 

664.  Attempts  to  commit  crimes,  how  punishable. 

665.  Restrictions  upon  the  preceding  sections. 

666.  Second  offense,   how  punished  after  conviction  of  former 

offense. 

667.  Second  offenses,  how  punished  after  conviction  of  attemp 

to  commit  a  state  prison  offense. 

668.  Foreign  conviction  for  former  offense.  • 

669.  Second  term  of  imprisonment,  when  to  commence. 

670.  When  term  of  imprisonment  commences,  etc. 

671.  Imprisonment  for  life. 

672.  Fine  may  be  added  to  imprisonment. 

673.  Civil  rights  of  convict  suspended. 

674.  Civil  death. 

675.  Limitations  on  two  preceding  sections. 

676.  Person  of  convict  protected. 

677.  Forfeitures. 

678.  Valuation  of  property  to  be  estimated  in  gold  coin. 

654.  An  act  or  omission  which  is  made  punishable  in 
different  ways  by  different  provisions  of  this  code,  may  be  pun- 
ished under  either  of  such  provisions,  but  in  no  case  can  it  be 
punished  under  more  than  one;  an  acquittal  or  conviction  and 
sentence  under  either  one  bars  a  prosecution  for  the  same  act 
or  omission  under  aoy  other.  In  the  cases  specified  in  sections 
648,  667,  and  668,  the  punishments  therein  prescribed  must 
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be  substituted  for  those  prescribed  for  a  first  offense,  if  the 
previous  conviction  is  charged  in  the  indictment  and  found  by 
the  jury. 

1.  Increased  Puniahment— Sec.  666,  n.  1,  667,  n.  2. 

2.  Once  in  Jeopardy. — Sec.  687,  n. 

655.  An  act  or  omission  declared  punishable  by  this  code  is 
not  less  so  because  it  is  also  punishable  under  the  laws  of  an- 
other state,  government,  or  country,  unless  the  contrary  is  ex- 
pressly declared. 

1.  Crimes,  Jurisdiction  ot — Sec.  777,  n.  1. 

656.  Whenever  on  the  trial  of  an  accused  person  it  appears 
that  upon  a  criminal  prosecution  under  the  laws  of  another 
state,  government,  or  country,  founded  upon  the  act  or  omis- 
sion in  respect  to  which  he  is  on  trial,  he  has  been  acquitted  or 
convicted,  it  is  a  sufficient  defense. 

1.  Once  in  Jeopsirdy. — Sec.  687,  n.  1. 

2.  Crimes,  Jurisdiction  ot— Sec.  777,  n.  1. 

657.  A  criminal  act  is  not  the  less  punishable  as  a  crime  be- 
cause it  is  also  declared  to  be  punishable  as  a  contempt. 

658.  When  it  appears,  at  the  time  of  passing  sentence  upon 
a  person  convicted  upon  indictment,  that  such  person  has  al- 
ready paid  a  fine  or  suffered  an  imprisonment  for  the  act  of 
which  he  stands  convicted,  under  an  order  adjudging  it  a  con- 
tempt, the  court  authorized  to  pass  sentence  may  mitigate  the 
punishment  to  be  imposed,  in  its  discretion. 

659.  Whenever  an  act  is  declared  a  misdemeanor,  and  no 
punishment  for  counseling  or  aiding  in  the  commission  of  such 
act  is  expressly  prescribed  by  law,  every  person  who  counsels 
or  aids  another  in  the  commission  of  such  act  is  guilty  of  a  mis- 
demeanor. 

1.  Accessories.— Sees.  30,  31,  and  32,  and  notes. 

660.  In  the  various  cases  in  which  the  sending  of  a  letter  is 
made  criminal  by  this  code,  the  offense  is  deemed  complete  from 
the  time  when  such  letter  is  deposited  in  any  post-office  or  any 
other  place,  or  delivered  to  any  person,  with  intent  that  it  shall 
be  forwarded. 

1.  Extortion.— Sec.  518,  n.  1. 

2.  Threatening  Letters.— In  the  case  of  Rfx  v.  Williams,  2  Camp.  506, 
where  the  indictment  was  for  sending  a  libelous  letter,  the  court  said: 
**  There  was  a  sufficient  publication  in  Middlesex,  by  putting  the  letter  into 
the  post-office  there  witli  intent  that  it  should  be  delivered  to  the  prose- 
cutor elsewhere.  Had  it  never  been  delivered,  the  defendant's  oflFense  would 
have  been  the  same."    See  2  Whart.  Crim.  L.  (8th  ed.),  sec."  1666,  a. 
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661.  In  addition  to  the  penalty  affixed  by  express  terms,  to 
every  neglect  or  violation  of  official  duty  on  the  part  of  public 
officers,  state,  county,  city,  or  township,  where  it  is  not  so  ex- 
pressly provided,  they  may,  in  the  discretion  of  the  court,  be 
removed  from  office. 

*  662.  No  person  is  punishable  for  an  omission  to  perform  an 
act,  where  such  act  has  been  performed  by  another  person  act- 
ing in  his  behalf  and  competent  by  law  to  perform  it. 

1.  Indictable  OmiBaions.— Sec.  26,  n.  12. 

663.  Any  person  may  be  convicted  of  an  attempt  to  commit 
a  crime,  although  it  appears  on  the  trial  that  the  crime  intended 
or  attempted  was  perpetrated  by  such  person  in  pursuance  of 
Buch  attempt,  unless  the  court,  in  its  discretion,  discbarges  the 
jury  and  directs  such  person  to  be  tried  for  such  crime. 

664.  Every  person  who  attempts  to  commit  any  crime,  but 
fails,  or  is  prevented  or  intercepted  in  the  perpetration  thereof, 
is  punishable,  where  no  provision  is  made  by  law  for  the  pun- 
ishment of  such  attempts,  as  follows: 

1.  If  the  offense  so  attempted  is  punishable  by  imprisoment 
in  the  state  prison  for  five  years,  or  more,  or  by  imprisonment 
in  a  county  jail,  the  person  guilty  of  such  attempt  is  punish- 
able by  imprisonment  in  the  state  prison,  or  in  a  county  jail,  as 
the  case  may  be,  for  a  term  not  exceeding  one  half  the  longest 
term  of  imprisonment  prescribed  upon  a  conviction  of  the 
offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  imprisonment 
in  the  state  prison  for  any  term  less  than  five  years,  the  person 
guilty  of  such  attempt  is  punishable  by  imprisonment  in  the 
county  jail  for  not  more  than  one  year. 

8.  If  the  offense  so  attempted  is  punishable  by  a  fine,  the 
offender  convicted  of  such  attempt  is  punishable  by  a  fine  not 
exceeding  one  half  the  largest  fine  which  may  be  imposed  upon 
a  conviction  of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  imprisonment 
and  by  a  fine,  the  offender  convicted  of  such  attempt  may  be 
punished  by  both  imprisonment  and  fine,  not  exceeding  one 
half  the  longest  term  of  imprisonment  and  one  half  the  largest 
fine  which  may  be  imposed  upon  a  conviction  for  the  offense  so 
attempted. 

665.  The  last  two  sections  do  not  protect  a  person  who,  in 
attempting  unsuccessfully  to  commit  a  crime,  accomplishes  the 
commission  of  another  and  different  crime,  whether  greater  or 
less  in  guilt,  from  suffering  the  punishment  prescribed  by  law 
for  the  crime  committed. 
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666.  Every  person  who,  having  been  convicted  of  any  offense 
punishable  by  imprisonmenC  in  the  state  prison,  commits  any 
crime  after  such  conviction,  is  punishable  therefor,  as  follows: 

1.  If  the  offense  of  which  such  person  is  subsequently  con- 
victed is  such  that,  upon  a  first  conviction,  an  offender  would 
be  punishable  by  imprisonment  in  the  state  prison  for  any  term  ' 
exceeding  five  years,  such  person  is  punishable  by  imprisonment 
in  the  state  prison  not  less  than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first  con- 
viction, the  offender  would  be  punishable  by  imprisonment  in 
the  state  prison  for  five  years,  or  any  less  term,  then  the  person 
convicted  of  such  subsequent  offense  is  punishable  by  imprison- 
ment in  the  state  prison  not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or  any 
attempt  to  commit  an  offense  which,  if  committed,  would  be 
punishable  by  imprisonment  in  the  state  prison  not  exceeding 
five  years,  then  the  person  convicted  of  such  subsequent  offense 
is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing five  years. 

1.  Increased  Punishment— In  People  v.  Stanley,  47  Cal.  113,  it  was 
held,  that  to  subject  a  person  to  an  increased  punishment  for  a  second  offense, 
under  this  section,  was  not  putting  him  twice  in  jeopardy  for  the  same  offense. 
Similar  decisions  have  been  rendered  in  other  states  under  hke  statutes. 
Rand  v.  Com.,  9  Gratt.  743;  Ross'  case,  2  Pick.  170;  Plumhly  v.  Com.,  2 
Mete.  413;  see  sec  667,  n.  2.  At  the  session  of  the  legislature  of  1880, 
section  969,  which  pointed  out  the  manner  that  a  former  conviction  should 
be  pleaded,  was  repealed.  In  People  v.  Carlton,  7  Pac.  C.  L.  J.  108,  it  was 
held  that  the  charge  of  a  previous  conviction  could  be  made  in  an  information 
as  well  as  in  an  indictment,  but  the  way  that  it  should  be  set  forth  in  an  in- 
dictment or  information,  section  969  having  been  repealed,  was  not  pointed 
out.  In  PeopU  v.  Johnson,  Id.  168,  notwithstanding  the  defendant  pleaded 
guilty  to  the  charge  of  former  conviction,  it  was  held  proper  for  the 
prosecution  to  ask  him  on  cross-examination,  for  the  purpose  of  impeaching 
him,  whether  he  had  not  been  previously  convicted  of  such  offense.  In 
People  V.  Delany,  49  CaL  394,  the  defendant  pleaded  "guilty  of  the  offense 
charged  in  the  indictment,"  which  charged  the  offense  of  petit  larceny  com- 
mitted after  a  preWous  conviction  for  petit  larceny,  and  it  was  held  that  she 
must  be  sentenced  for  a  felony. 

667.  Every  person  who,  having  been  convicted  of  petit  lar- 
ceny, or  of  an  attempt  ta  commit  an  offense  which,  if  perpe- 
trated, would  be  punishable  by  imprisonment  in  the  state 
prison,  commits  any  crime  after  such  conviction,  is  punishable 
as  follows: 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first  con- 
viction, the  offender  would  be  punishable  by  imprisonment  in 
the  state  prison  for  life,  at  the  discretion  of  the  court,  such 


Digitized  by 


Google 


199.  GENERAL  PROVISIONS.  g  §667-670 

person  is  punishable  by  imprisonment  in  such  prison  during 
life. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first  con- 
Tiction,  the  offender  would  be  punishable  by  imprisonment  in 
the  state  prison  for  any  term  less  than  for  life,  such  person  is 
punishable  by  imprisonment  in  such  prison  for  the  longest 
term  prescribed,  upon  a  conviction  for  such  first  offense. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or  for  an 
attempt  to  commit  an  offense  which,  if  perpetrated,  would  be 
punishable  by  imprisonment  ia  the  state  prison,  then  such  per- 
son is  punishable  by  imprisonment  in  such  prison  not  exceed- 
ing five  years. 

1.  See  sec.  666,  n.  1. 

2.  in  Ex  paiie  GuiierreZt  45  Cal.  432,  this  section  was  held  not  to  be  ob- 
jectionable as  an  ej;  post  facto  law,  because  the  first  offense  was  committed 
before  the  section  was  adopted.  The  section  provides  for  the  punishment  of 
certain  offenses,  and  makes  the  degree  of  punishment  dependent  upon 
whether  the  person  has  ever  before  been  convicted  of  a  similar  offense,  and  it 
makes  no  difference  whether  such  first  offense  was  committed  prior  to  adop- 
tion of  the  law  or  not.  "By  the  rule  announced  in  the  code,  any  person  in 
the  situation  of  the  prisoner — that  is,  any  person  who  had  already  been  con- 
victed of  the  offense  of  petit  larceny — who  should  again,  and  subsequently 
to  the  taking  effect  of  the  code,  commit  the  offense  of  petit  larceny,  is  to  be 
deemed  a  felon,  and  punished  by  imprisonment  in  the  state  prison.  The  act 
to  be  punished  is,  however,  only  that  act  done  by  the  prisoner  after  the  code 
took  effect;  and,  therefore,  in  no  sense  can  the  code  be  said  to  become  ex  post 

/ado  when  applied  to  the  case  of  the  prisoner." 

668.  Every  person  who  has  been  convicted  in  any  other 
state,  government,  or  country,  of  an  offense  which,  if  com- 
mitted within  this  state,  would  be  punishable  by  the  laws  of 
this  state  by  imprisonment  in  the  state  prison,  is  punishable 
for  any  subsequent  crime  committed  within  this  state  in  the 
manner  prescribed  in  the  last  two  sections,  and  to  the  same  ex- 
tent as  if  such  first  conviction  had  taken  place  in  a  court  of  this 
state. 

1.  Sees.  666,  n.  1,  667,  n.  2. 

669.  When  any  person  is  convicted  of  two  or  more  crimes 
before  sentence  has  been  pronounced  upon  him  for  either,  the 
imprisonment  to  which  he  is  sentenced  upon  the  second  or  other 
subsequent  conviction  must  commence  at  the  termination  of 
the  first  term  of  imprisonment  to  which  he  shall  be  adjudged, 
or  at  the  termination  of  the  second  or  other  subsequent  term 
of  imprisonment,  as  the  case  may  be. 

670.  The  term  of  imprisonment  fixed  by  the  judgment  in  a 
criminal  action  commences  to  run  only  upon  the  actual  delivery 
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of  the  defendant  at  the  place  of  imprisonment;  and  if  there- 
after, during  such  term,  the  defendant,  by  any  legal  means,  is 
temporarily  released  from  such  imprisonment,  and  subsequently 
returned  thereto,  the  time  during  which  he  was  at  large  must 
not  be  computed  as  part  of  such  term. 

671.  Whenever  any  person  is  declared  punishable  for  a  crime 
by  imprisonment  in^he  state  prison  for  a  term  not  less  than  any 
specified  number  of  years,  and  no  limit  to  the  duration  of  such 
imprisonment  is  declared,  the  court  authorized  to  pronounce 
judgment  upon  such  conviction  lAay,  in  its  discretion,  sentence 
such  offender  to  imprisonment  during  his  natural  life,  or  for 
any  number  of  years  not  less  than  that  prescribed. 

1.  Sec.  13,  n.  1. 

672.  Upon  a  conviction  for  any  crime  punishable  by  impris- 
onmeut  in  any  jail  or  prison,  in  relation  to  which  no  fine  is 
herein  prescribed,  the  court  may  impose  a  fine  on  the  offender 
not  exceeding  two  hundred  dollars,  in  addition  to  the  imprison- 
ment prescribed. 

673.  A  sentence  of  imprisonment  in  a  state  prison  for  any 
term  less  than  for  life  suspends  all  the  civil  rights  of  the  person 
so  sentenced,  and  forfeits  all  public  offices  and  all  private  trusts, 
authority,  or  power  during  such  imprisonment. 

674.  A  person  sentenced  to  imprisonment  in  the  state  prison 
for  life  is  thereafter  deemed  civilly  dead. 

675.  The  provisions  of  the  last  two  preceding  sections  must 
not  be  construed  to  render  the  persons  therein  mentioned  in- 
competent as  witnesses  upon  the  tiial  of  a  criminal  action  or 
proceeding,  or  incapable  of  making  and  acknowledging  a  sale 
or  conveyance  of  property.  [Amendment,  approved  March  30, 
1874;  in  effect  July  1,  1874. 

676.  The  person  of  a  convict  sentenced  to  imprisonment  in 
the  state  prison  is  under  the  protection  of  the  law,  and  any  in- 
jury to  his  person,  not  authorized  by  law,  is  punishable  in  the 
same  manner  as  if  he  was  not  convicted  or  sentenced. 

677.  No  conviction  of  any  person  for  crime  works  any  for- 
feiture of  any  property,  except  in  cases  in  which  a  forfeiture  is 
expressly  imposed  by  law;  and  all  forfeitures  to  the  people  of 
this  state,  in  the  nature  of  a  deodand,  or  where  any  person 
shall  flee  from  justice,  are  abolished. 

678.  Whenever,  in  this  code,  the  character  or  grade  of  an 
offense,  or  its  punishment,  is  made  to  depend  upon  the  value 
of  the  property,  such  value  shall  be  estimated  exclusively  in 
United  States  gold  coin.  [New  section,  approved  March  30, 
1874;  in  effect  July  1,  1874. 
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PART  n. 

OF  CRIMINAL  PROCEDURE. 


PRELIMINARY  PRO\^SIONS. 

Section  681.  No  person  pimishable  but  on  legal  conviction. 

682.  Public  offenses,  how  prosecuted. 

683.  Criminal  action  defined. 

684.  Parties  to  a  criminal  action. 

685.  The  party  prosecuted  known  as  defendant. 

686.  Rights  of  defendant  in  a  criminal  action. 

687.  Second  prosecution  for  the  same  offense  prohibited. 

688.  No  person  to  be  a  witness  against  himself  in  a  criminal 

action,  or  to  be  unnecessarily  restrained. 

689.  No  person  to  be  convicted  but  upon  verdict  or  judgment. 

681.  No  person  can  be  puuished  for  a  public  offense,  except 
upon  a  legal  conviction  in  a  court  having  jurisdiction  thereof. 

1.  Convictloii. — The  ordinary  legal  meaning  of  the  term  ** conviction," 
when  used  to  designate  a  particular  stage  of  a  criminal  prosecution  triable  by 
*  juiy,  is  the  confession  of  the  accused  in  open  court,  or  the  verdict  returned 
against  him  by  the  jury,  which  ascertains  and  publishes  the  fact  of  his  guilt; 
while  "judgment"  or  '* sentence"  is  the  appropriate  word  to  denote  the 
•ction  of  the  court  before  which  the  trial  is  had,  declaring  the  consequences 
to  the  convict  of  the  fact  thus  ascertained.  Com.  v.  Lockwoody  109  Mass. 
323.  A  conviction  is  the  legal  proceeding  of  record  which  ascertains  the 
goilt  of  a  party,  and  upon  which  the  sentence  or  judgment  is  founded. 
Boav.  Law  Diet.,  vol.  1,  362.  The  conviction,  in  this  state,  may  be  had: 
1-  By  verdict  of  a  jury;  2.  On  confession  by  defendant  in  open  court;  3.  By 
Jiidgment  of  an  authorized  court  in  certain  cases,  without  confession,  or  the 
Tcrdict  of  a  jury.     See  sec.  689. 

The  rights  of  persons  charged  with  crime  are  secured  to  them  by  sec.  13, 
*rt.  1,  of  the  constitution. 

2.  Trial.— Sec.  1093,  n. 

3.  Verdict.— Sec.  1147,  n.  1,  2. 

4.  Jodcmant,  Ponn  ot— Sec.  1202,  n.  2. 

5.  Ezecntion.— Sec.  1213,  n,  1. 

682.  Every  public  offense  must  be  prosecuted  by  indictment 
or  information,  except: 

1.  Where  proceedings  are  had  for  the  removal  of  civil  officers 
of  the  state; 
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2.  Offenses  arising  in  the  militia  when  in  actual  service,  and 
in  the  land  and  naval  forces  in  time  of  war,  or  which  the  state 
may  keep,  with  the  consent  of  Congress,  in  time  of  peace. 

3.  Offenses  tried  in  justices' and  police  courts.  [Amendment^ 
approved  April  9,  1880;  in  effect  immediately. 

1.  Indictment. — Sec.  949,  n. 

2.  Information. —Sec.  809,  n.  1. 

3.  Removal  of  Offlcers  by  Impeachment — Sec.  737,  d.  1. 

4.  Removal  of  OfBcers  otherwise  than  by  Impeachment.— Sec. 
758,  n.  1. 

5.  Courts-Martial.— See  Political  Cotle,  sees.  2076-2084. 

6.  Justices'  and  Police  Courts.— Sec.  1426,  n.  1. 

683.  The  proceeding  by  which  a  party  charged  with  a  public 
offense  is  accused  and  brought  to  trial  and  punishment,  is 
known  as  a  criminal  action. 

684.  A  criminal  action  is  prosecuted  in  the  name  of  the  peo- 
ple of  the  state  of  California,  as  a  party,  against  the  person 
charged  with  the  offense. 

685.  The  party  prosecuted  in  a  criminal  action  is  designated 
in  this  code  as  the  defendant. 

686.  In  a  criminal  action  the  defendant  is  entitled : 

1.  To  a  speedy  and  public  trial; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear  and 
defend  in  person  and  with  counsel; 

3.  To  produce  witnesses  on  his  behalf,  and  to  be  confronted 
with  the  witnesses  against  him,  in  the  presence  of  the  court, 
except  that  where  the  charge  has  been  preliminarily  examined 
before  a  committing  magistrate,  and  the  testimony  taken  down 
by  question  and  answer  in  the  presence  of  the  defendant,  who 
has,  either  in  person  or  by  counsel,  cross-examined  or  had  an 
opportunity  to  cross-examine  the  witness;  or  where  the  testi- 
mony of  a  witness  on  the  part  of  the  people,  who  is  unable  to 
give  security  for  his  appearance,  has  been  taken  conditionally 
in  the  like  manner  in  the  presence  of  the  defendant,  who  has, 
either  in  person,  or  by  counsel,  cross-examined  or  had  an  op- 
portunity to  cross-examine  the  witness,  the  deposition  of  such 
witness  may  be  read,  upon  its  being  satisfactorily  shown  to  the 
court  that'  he  is  dead  or  insane,  or  can  not  with  due  diligence  be 
found  within  the  state. 

1.  Public  Trial. — An  order  excluding  from  the  court-room  Buch  of  the 
jurors  summoned  for  the  term,  as  ore  not  impaneled  to  try  the  case,  is  not  a 
deprivation  of  the  right  of  public  trial.     People  v.  Sprague,  54  Cal.  491. 

2.  Rights  of  Defendant— The  court  may  limit  the  defendant's  counsel  to 
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a  reasonable  time  in  the  argument  of  a  case,  yet  if  without  consent  such 
limitation  is  imposed,  and  the  accused  is  thereby  deprived  of  the  opportunity 
of  a  full  defense,  a  new  trial  will  be  granted.     People  v.  Keenan,  13  Cal.  581. 

3.  Depositions  taken  upon  a  preliminary  examination  before  a  commit- 
ting magistrate  may  be  used  upon  the  trial  of  a  defendant,  if  it  appears  that 
the  witness  is  dead,  insane,  or  can  not  be  found  within  the  state.  People  y. 
Curtis,  50  Cal.  96.  Where,  however,  the  witness  is  within  the  reach  of  a 
subpoena,  but  too  unwell  to  appear  in  court,  his  deposition  is  not  admissi- 
ble. People  V.  BqjorqueZj  55  Cal.  463.  Depositions  to  be  admissible  at 
all  as  evidence  must  be  taken  in  the  manner  and  form  and  certified  as 
required  by  sec  869.  People  v.  Morine,  54  Cal.  575.  The  certificate  re- 
quired by  the  latter  must  set  forth  an  actual  compliance  with  all  the  require- 
meats  of  the  statute.  WilliaTns  v.  CJiadbourne,  6  Id.  559;  People  v.  Morine, 
54  Id.  575.  The  jurai  of  the  committing  magistrate  is  not  such  a  certificate 
aa  is  required.     People  v.  Morine,  54  Id.  577. 

4.  Depositions  as  Evidence.— Sees.  869,  n.  3,  1345,  n.  1,  1362,  n.  1. 

687.  No  person  can  be  subjected  to  a  second  prosecution  for 
a  public  offense  for  which  he  has  once  been  prosecuted  and 
convicted  or  acquitted. 

1.  Jeopardy. — In  both  the  state  and  the  federal  constitutions  it  is  pro- 
vided that  no  person  shall  be  twice  put  in  jeopardy  for  the  same  offense. 
Const.  CaL,  sec.  13,  art.  1 ;  U.  S.  Const. ,  Amendment  5.  It  is  held  that  when  a 
person  is  once  placed  upon  his  trial  before  a  competent  court  and  jury, 
charged  with  his  case  upon  a  valid  indictment,  he  is  in  jeopardy,  unless  such 
jury  be  discharged  without  rendering  a  verdict  from  a  legal  necessity,  or 
cause  beyond  the  control  of  the  court,  such  as  death,  sickness,  or  insanity  of 
one  of  the  jury,  or  of  the  prisoner  or  the  court,  or  unless  the  jury  be  dis- 
charged by  consent  of  the  prisoner.  People  v.  Webb,  38  Cal.  467;  Ex  parte 
Hartman,  44  Id.  32.  Among  these  unavoidable  necessities  is  the  inabil-. 
ity  of  the  jury  to  agree  after  a  reasonable  time  for  deliberation.  People  v. 
Cage,  48  Id.  324;  Ex  parte  McLaughlin,  41  Id.  211.  If  the  defendant  be 
acquitted  on  the  ground  of  variance  between  the  allegations  in  the  indict- 
meut  and  the  proofs,  and  the  variance  is  immaterial,  he  can  not  be  again  tried 
for  the  same  offense.  But  if  the  variance  be  material,  the  acquittal  will  not 
bar  another  prosecution.  People  v.  HugJies,  41  Id.  234 ;  People  v.  McNealy, 
17  Id.  332.  Where  the  defendant  is  tried  and  convicted,  and  does  not 
move  for  new  trial,  but  appeals  to  the  supreme  court,  and  that  court  reverses 
the  judgment  and  orders  a  new  trial,  the'lformer  conviction  is  no  bar  to  a  new 
trial.  People  v.  Oltcell,  28  Id.  456;  People  v.  Barrie,  49  Id.  342.  Where 
an  indictment  is  set  aside  on  defendant's  motion,  and  the  case  ordered  sub- 
mitted to  another  grand  jury,  it  does  not  amount  to  an  acquittal.  People  v. 
Vamum,  53  Id.  630;  Ex  parte  Cahill,  52  Id.  463;  People  v.  March,  6  Id. 
543.  Nor  does  the  examination  and  dismissal  of  a  charge  by  the  grand  jury, 
without  an  order  by  the  court  for  a  re-submission  of  the  case  to  another 
grand  jury,  amount  to  jeopardy.  Ex  parte  Clarke,  54  Id.  412.  Where 
the  verdict  is  so  defective  and  uncertain  that  no  judgment  can  pass,  it  may 
f>e  set  aside,  and  the  proceedings  theretofore  had  will  be  no  bar  to  another 
trial.  People  v.  Baza,  53  Id.  690.  The  defendant  was  indicted  for  man- 
slaughter and  on  his  trial,  the  court,  against  his  consent,  discharged  the  jury, 
being  of  opinion  that  the  evidence  showed  defendant  to  be  guilty  of  murder ; 


Digitized  by 


Google 


§ §688-689  PRELIMINABY  PROVISIONS.  204 

defendant  was  afterwards  indicted  and  tried  for  murder,  for  the  same  homi- 
cide: HekU  that  he  is  twice  put  in  jeopardy.  People  v.  HuncktUr^  48  Id. 
331.  Where  one  is  subjected  to  increased  punishment  for  a  second  offense, 
he  is  not  twice  put  in  jeopardy  for  the  same  offense.  The  increased  punish- 
ment is  not  a  punishment  for  the  first  offense,  but  is  inflicted  because  of  per- 
sistence in  crime.  People  v.  Stanley ^  47  Id.  113.  The  pendency  of  one  infor- 
mation does  not  affect  the  right  of  the  prosecution  to  present  another  against 
defendant  for  the  same  offense.  Kalloch  v.  Superior  Court,  6  Pac.  C.  L.  J. 
526.  A  defendant  indicted  for  an  offense,  is  indicted  for  every  lesser  parade 
that  may  be  included  under  it,  and  if  convicted  of  one  of  the  lesser  offenses, 
it  amounts  to  an  acquittal  of  all  offenses  higher  than  that  of  which  he  is  con- 
victed, and  if  a  new  trial  is  granted,  he  can  not  be  tried  for  any  higher  offense 
than  that  of  which  he  was  convicted.  People  v.  Oilmore,  4  Cal.  376 ;  People 
V.  Apgai\  35  Id.  389.  If  the  defendant,  when  arraigned,  pleads  guilty,  and 
his  plea  is  entered  of  record,  such  proceeding  amounts  to  a  conviction,  and 
is  a  good  defense  if  he  is  again  indicted  for  the  same  offense,  although  no 
judgment  was  pronounced  upon  the  plea  of  guilty.  People  v.  Goldstein,  32 
Id.  432.  It  has  been  said  that  if  the  district  attorney  obtain  the  discharge 
of  one  of  several  defendants  jointly  indicted,  in  order  to  use  such  defendant 
as  a  witness  for  the  people,  such  discharge  from  the  indictment  would,  in  its 
legal  effect,  be  an  acquittal,  and  bar  another  prosecution.  People  v.  Bruazo, 
24  Id.  41.  For  plea  of  previous  conviction  or  acquittal,  or  of  once  in  jeop- 
ardy, see  sec.  1016,  n. 

688.  No  person  can  be  compelled,  in  a  criminal  action,  to  be 
a  witness  against  himself;  nor  can  a  person  charged  with  a  pub- 
lic offense  be  subjected,  before  conviction,  to  any  more  restraint 
than  is  necessary  for  his  detention  to  answer  the  charge. 

1.  Defendeint  ba  a  Witness — ^A  person  can  not  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself.  Const.  Cal.,  sec.  13,  art.  1; 
U.  S.  Const.,  Amendment  5.  But  he  may  testify  in  his  own  behalf,  and  if  he 
does  so,  is  subject  to  be  cross-examined.     Sec.  1323,  n.  1. 

2.  Unnecessary  Restraint. — Where  the  court  required  the  prisoner, 
during  the  progress  of  his  trial,  to  appear  and  remain  with  chains  and  shackles 
upon  his  limbs,  without  any  evident  necessity  of  so  doing,  it  was  held  such  a 
violation  of  the  rights  of  defendant  as  entitled  him  to  a  new  trial.  People  y. 
Harrington,  42  CaL  165.  For  right  of  defendant  to  be  admitted  to  bail,  see 
sec.  1268,  D.  1. 

689.  No  person  can  be  convicted  of  a  public  offense  unless 
by  the  verdict  of  a  jury,  accepted  'and  recorded  by  the  court, 
or  upon  a  plea  of  guilty,  or  upon  judgment  against  him  upon  a 
demurrer  in  the  case  mentioned  in  section  one  thousand  and 
eleven,  or  upon  a  judgment  of  a  court,  a  jury  having  been 
waived  in  a  criminal  case  not  amounting  to  felony.  [Atneiidmentf 
approved  February  25,  1880;  in  effect  immediately, 

1.  Refusal  to  Plead  after  Demurrer  Ovarmled.— Sec.  1011,  n. 

2.  Preliminary  Provisions.— The  following  is  taken  from  the  annotated 
Penal  Code,  published  in  1872:  **  Under  this  chapter  of  *  preliminary  provis- 
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ions,'  it  may  be  generally  said  that  as  a  necessary  concomitant  to  all  statutes 
declaring  acts  or  omissions  to  be  criminal,  a  mode  of  procedure  to  inflict  the 
poi&lty  provided  must  exist.  Heretofore,  if  the  statnte  did  not  provide  a 
mode  of  procedure,  the  common  law  of  England,  as  it  is  familiarly  known,  but 
which,  from  the  fact  that  it  was  the  common  law  of  our  mother  country,  has 
been  so  frequently  adopted  by  statute,  so  universally  recognized  and  acted 
ipon  by  Qur  courts  for  supplying  omissions  and  defects  in  statutory'  law,  that 
it  is  by  them  recognized  as  one  of  our  own  naturalized  and  M-ell-established 
institations,  and  may  now  be  well  called  the  common  law  of  the  United  States, 
hrnished  a  method  of  procedure  which  was  usually  pursued  by  them.  Some 
of  the  more  prominent  features  of  this  system  are:  1.  The  presumption  of  in- 
nocence, and  right  to  reasonable  doubt  of  guilt.  2.  Not  to  be  held  to  answer 
except  by  inquest  of  a  grand  jury.  3.  Trial  by  jury  of  his  peers.  4.  The 
determinatioa  of  guilt  or  innocence  without  reference  to  general  character. 
5.  Not  to  require  prisoner  to  criminate  himself  nor  to  exculpate  himself  by 
giving  his  testimony.  6.  Must  not  be  tried  twice  for  the  same  offense.  7. 
Kor  be  punished  for  an  act  done  prior  to  the  passage  of  the  statute  making  it 
SB  offense,  nor  by  a  severer  punishment  than  that  there  provided.  It  may 
be  correctly  remarked  that  the  custom  of  some  continental  European  systems 
of  Allowing  general  character,  habits  of  life,  previous  history,  and  other  sur- 
roondings  to  be  subjects  of  inquiry  by  the  court  in  determining  the  probabil- 
ities of  the  guilt  or  innocence  of  one  accused  of  crime,  whilst  it  has  not  re- 
ceived favor  in  our  courts,  or  at  least  has  no  status  a9  furnishing  evidence  for 
the  defense,  yet  the  permission  given  by  the  statutes  of  several  states  and 
this  code  to  the  defendant  to  testify  in  his  own  defense,  looks  to  the  observ- 
ant Uke  a  step  in  the  direction  of  relaxing  rules  heretofore  rigidly  ol^erved. 
The  general  principles  of  our  system,  here  enumerated  and  contained  in  the 
preceding  sections,  are  the  subjects  of  constitutional  guaranty  and  protection, 
And  this  code  consequently  rigidly  adheres  to  them,  except  that  a  defendant, 
if  he  desires  to  do  so,  may  testify  in  his  own  behalf.*' 
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692.  Lawful  resistance  to  the  commission  of  a  public  ofifense 
may  be  made: 

1.  By  the  party  about  to  be  injured; 

2.  By  other  parties. 

1.  Repulsion  of  Felonions  Assault.— Ea^t,  in  his  Pleas  of  the  Crown, 
thus  states  the  resistance  a  man  may  use  in  preventing  the  commission  of  a 
crime:  "A  man  may  repel  force  by  force,  in  defense  of  his  person,  habitation, 
or  property,  against  one  who  manifestly  intends  or  endeavors,  by  violence  or 
surprise,  to  commit  a  known  felony,  such  as  murder,  rape,  robbery,  arson, 
burglary,  and  the  like,  upon  either.  In  these  cases  he  is  not  obliged  to  re- 
treat, but  may  pursue  his  adversary  until  he  has  secnred  himself  from  all 
danger;  and  if  he  kill  him  in  so  doing,  it  is  called  justifiable  self-defense." 
East  P.  C.  272.  The  fear  that  a  man  intends  to  commit  a  crime,  however 
well  grounded,  unaccompanied  by  some  overt  act  indicative  of  such  inten- 
tion, will  not  justify  a  killing  of  the  party  by  way  of  prevention.  Id.  272; 
Stoneman  v.  Com.,  25  Gratt.  887,  and  cases  there  cited.  The  right  to  defend 
one's  person  results  from  necessity.  People  v.  Pool,  27  Cal.  572.  A  person 
may  lawfully  oppose  another  who  is  committing  a  felony,  even  to  the  taking 
of  his  life;  and  although  his  justification  rests  upon  the  right  of  self-defense, 
it  alsa  depends  upon  the  authority  with  which  the  law  invests  every  man  to 
resist  the  commission  of  a  felony.  1  Bish.  Grim.  L.,  sec.  849;  Aaron  v. 
State,  31  Ga.  167;  Stolen  v.  State,  30  Miss.  619.  In  the  latter  case  it  was 
held,  that  a  person  may  justifiably  slay  another,  if  he  has  reasonable  ground 
to  apprehend  a  design  on  the  part  of  the  latter  to  commit  a  felony  on,  or  do 
some  great  personal  injury  to  his  wife,  and  there  shall  be  imminent  danger  of 
such  design  being  accomplished.  Although  a  man  may  use  as  much  force 
as  is  necessary  for  the  prptection  of  his  person  or  property,  still  he  is  not  en- 
titled, except  in  extreme  cases,  to  endanger  human  life,  or  commit  great 
bodily  harm.  A  person  can  not  kill  another  justifiably,  unless  necessary  to 
save  life  or  limb,  or  prevent  the  commission  of  a  great  crime.  So  if  a  per- 
son kill  another  to  prevent  the  commission  of  a  trespass,  he  is  guilty  of  mur- 
der. 1  Whart.  Crim.  L.  (8th  ed.),  sec.  484.  He  is  not  ju8tifie<l  in  using 
extreme  measures  when  the  resort  to  moderate  force  would  furnish  the  re- 
quired protection,  or  prevent  the  commission  of  a  public  offense.    This  right 

•  to  use  such  resistance  as  may  be  necessary  to  prevent  the  commission  of  a 
crime  is  not  confined  to  the  prevention  of  offenses  against  his  own  person, 
but  extends  to  his  family,  or  of  some  member  thereof,  and  also  to  the  protec- 
tion of  property  lawfully  in  his  possession,  against  any  illegal  attempt  to 
take  or  injure  it.  See  next  section;  Civil  Code,  sec.  50;  Arch.  Crim.  Pr.  & 
PI.  693,  697;  1  Bish.  Crim.  L.,  sec.  877;  Staten  v.  State,  30  Miss.  619;  Sfone- 
man  v.  Com.,  25  Gratt.  887;  BrUtowv.  Com.,  15  Id.  634;  Patten  w  PeopU,  18 
Mich.  314. 

2.  Prevention  of  Felony.— Sec.  197,  n. 

3.  Self-defense.— Sec.  197,  n. 

4.  Bare  Fear  not  SufScient  to  Justify  Killing.— Sec.  198,  n. 

693.  Resistance  suflScient  to  prevent  the  offense  may  be 
made  by  the  party  about  to  be  injured: 

1.  To  prevent  an  ofifense  against  his  person,  or  his  family,  or 
some  member  thereof. 
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2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injure 
property  in  Lis  lawful  possession. 

1.  Repulflion  of  Felonious  Asoault.— Sec  692,  n.  1. 

694.  Any  other  person,  in  aid  or  defense  of  the  person  about 
to.be  injured,  may  make  resistance  sufficient  to  prevent  the  of- 
fense. 

1.  Repulsion  of  Felonious  Assault— Sec.  692,  n.  1. 

CHAPTER  II. 

OF  THE  INTERVENTION  OF  THE  OFFICERS  OF  JUSTICE. 

Section  697.  Intervention  of  officers,  in  what  cases. 
698.  Persons  acting  in  their  aid  justified. 

697.  Public  offenses  may  be  prevented  by  the  intervention 
of  the  officers  of  justice: 

1.  By  requiring  security  to  keep  the  peace; 

2.  By  forming  a  police  in  cities  and  towns,  and  by  requiring 
their  attendance  in  exposed  places; 

3.  By  suppressing  riots. 

1.  Subdivision  1— Security  to  Keep  the  Peace.— "In  all  cases  of 
misdemeanor,  the  court  has,  from  the  common  law,  authority,  to  be  exer- 
cised or  not,  as  a  sound  discretion  may  dictate,  to  require  as  a  part  of  the 
sentence,  that  the  defendant  give  bonds  to  keep  the  peace  and  be  of  good  be- 
havior."  1  Bish.  Crira.  L.,  sec.  945.  See  Dunn  v.  Queen,  12  Q.  B.  (A.  &  E.) 
1031,  1040;  Keg.  v.  Hart,  30  Howell  St.  Tr.  1131,  1194,  1344;  OVonnell  v. 
Queen,  11  CI.  &  Finn.  155;  Queen  v.  Dunn,  12Jur.  99;  Ter.  v.  Nugent,  1  Mart. 
La.  103;  2  Whart  Crim.  L.  (8th  ed.),  sec.  1555.     See  se68.  701-714. 

2.  Subdivision  2.— See  sec.  720. 

3.  Subdivision  3 — Suppression  of  Riots.— It  is  the  duty  of  the  sher- 
ifT.  or  any  other  officer  of  the  peace,  to  do  everything  that  is  within  his 
power  to  prevent  or  suppress  a  riot.  It  is  not  necessary  to  wait  until  the, 
unlawful  assembly  ripens  into  an  actual  riot.  2  Whart.  Crim.  L.  (8th  ed. ), 
sec.  1555.  **For  it  is  better  to  anticipate  more  dangerous  results,  by  ener- 
getic intervention  at  the  inception  of  a  threatened  breach  of  the  jieace,  than 
by  delay  to  permit  the  tumult  to  acquire  such  strength  as  to  demand  for  its 
suppression  those  urgent  measures  which  should  be  reserved  for  great  ex- 
tremities." Id.  Such  officers  may  arrest  such  offenders  and  compel  them  to 
give  security  to  keep  the  peace.  They  may  also  call  upon  others  to  assist  in  the 
arrest,  and  any  person  so  called  upon  is  bound  to  do  everything  in  his  power 
to  keep  the  peace.  King  v.  Pinney,  3  Bam.  &  Adol.  947;  5  Car.  &  P.  254; 
Heg.  v.  NeaU,  9  Id.  4.34;  2  Whart.  Crim.  L.  (8th  ed.),  sees.  1555,  1584. 
"Citizens  may  of  their  own  authority,  lawfully  endeavor  to  suppress  the 
riot,  and  for  that  purpose  may  even  arm  themselves;  and  whatever  is  hon- 
estly done  by  them  in  the  execution  of  that  object  will  be  supported  and 
judtified  by  the  common  law.  It  is  the  duty  of  every  citizen  to  make  such 
endeavor,  and  when  the  rioters  are  engaged  in  the  commission  of  high  crimes. 
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the  law  protects  other  persons  in  repelling  them  by  force."  2  Whart.  Crim. 
L.  (8th  ed.),  sec.  1555;  Hespuhlica  v.  Alontgoman/,  1  Yeates,  419.  See  sees. 
723-733. 

4.  Riots.— Sec.  404,  n.  1. 

5.  Officers  Authorized  to  Preserve  Peace.— Sec.  720. 

698.  When  the  officers  of  justice  are  authorized  to  act  in  the 
prevention  of   public  offenses,  other  persons,  who,  by  their 
command,  act  in  their  aid,  are  justified  in  so  doing. 
1.  Sec.  697,  n. 

CHAPTER  in. 
SECURITY  TO  KEEP  THE  PEACE. 

Section  701.  Information  of  threatened  offense. 

702.  Examination  of  complainant  and  witnesses. 

703.  Warrant  of  arrest. 

704.  Proceedings  on  charges  being  controverted. 

705.  Person  complained  of,  when  to  be  discharged. 

706.  Security  to  keep  the  peace,  when  required. 

707.  Effect  of  giving  or  refusing  to  give  security. 

708.  Person  committed  for  not  giving  security,  how  discharged. 

709.  Undertaking  to  be  filed  in  clerk *s  office. 

710.  Security,  when  required  for  assault  committed  in  the  presence 

of  a  court  or  magistrate. 

711.  Undertaking,  when  broken. 

712.  Undertaking,  when  and  how  to  be  prosecuted. 

713.  Evidence  of  breach. 

714.  Security  for  the  peace  not  required,  except  in  accordance 

with  this  chapter. 

701.  An  information  may  be  laid  before  any  of  the  magis- 
trates mentioned  in  section  eight  hundred  and  eight,  that  a  per- 
son has  threatened  to  commit  an  offense  against  the  person  or 
property  of  another. 

1.  Security  to  Keep  the  Peace. — Sec.  697,  n.  1. 

702.  When  the  information  is  laid  before  such  magistrate  he 
must  examine  on  oath  the  informer,  and  any  witness  he  may 
produce,  and  must  take  their  depositions  in  writing,  and  cause 
them  to  be  subscribed  by  the  parties  making  them. 

703.  If  it  appears  from  the  depositions  that  there  is  just 
reason  to  fear  the  commission  of  the  offense  threatened,  by  the 
person  so  informed  against,  the  magistrate  must  issue  a  war- 
rant, directed  generally  to  the  sheriff  of  the  county,  or  any  con- 
stable, marshal,  or  policeman  in  the  state,  reciting  the  sub- 
stance  of  the  information,  and  commanding  the  officer  forth- 
with to  arrest  the  person  informed  of  and  bring  him  before  the 
magistrate. 

1.  Security  to  Keep  the  Peace.— Sec.  697,  n.  1. 
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704.  When  the  person  iuformed  against  is  brought  before 
the  magistrate,  if  the  charge  be  controverted,  the  magistrate 
mnst  take  testimony  in  relation  thereto.  The  evidence  must  be 
reduced  to  writing  and  subscribed  by  the  witnesses. 

705.  If  it  appears  that  there  is  no  just  reason  to  fear  the 
eommission  of  the  offense  alleged  to  have  been  threatened,  the 
person  complained  of  must  be  discharged. 

1.  Ho  Just  Reason  to  Fecu:.— The  question  to  be  determined  is,  whether 
the  prosecnting  witness  had  just  reason  to  fear  at  the  time  the  action  is  com- 
menced, and  not  when  the  trial  is  had.  Stale  v.  Steward,  48  Ind.  146.  See 
Stale  V.  Sayer,  35  Id.  379. 

706.  If,  however,  there  is  just  reason  to  fear  the  commission 
of  the  offense,  the  person  complained  of  may  be  required  to 
enter  into  an  undertaking  in  such  sum,  not  exceeding  five  thou- 
sand dollars,  as.  the  magistrate  may  direct,  with  one  or  more 
snf&cient  sureties,  to  keep  the  peace  towards  the  people  of  this 
Btate,  and  particularly  towards  the  informer.  The  undertaking 
is  valid  and  binding  for  six  mouths,  and  may,  upon  the  renewal 
of  the  information,  be  extended  for  a  longer  period,  or  a  new 
undertaking  may  be  required. 

1.  Security  to  Keep  the  Peace. — Sec  697,  n.  1. 

707.  If  the  undertaking  required  by  the  lust  section  is  given, 
the  party  informed  of  must  be  discharged.  If  he  does  not  give 
it,  the  magistrate  must  commit  him  to  prison,  specifying  in  the 
warraat  the  requirement  to  give  security,  the  amount  thereof, 
and  the  omission  to  give  the  same. 

708.  If  the  person  complaiued  of  is  committed  for  not  giving 
the  undertaking  required,  he  may  be  discharged  by  any  magis- 
trate, upon  giving  the  same. 

709.  The  undertaking  must  be  filed  by  the  magistrate  in  the 
office  of  the  clerk  of  the  county. 

710.  A  person  who,  in  the  presence  of  a  court  or  magistrate, 
assaults,  or  threatens  to  assault,  another,  or  to  commit  an  offense 
against  his  person  or  property,  or  who  contends  with  another 
with  angry  words,  may  be  ordered  by  the  court  or  magistrate 
to  give  security,  as  in  this  chapter  provided,  and  if  he  refuse  to 
do  so,  may  be  committed  as  provided  in  section  707. 

711.  Upon  the  conviction  of  the  person  informed  against  of 
a  breach  of  the  peace,  the  undertakiug  is  broken. 

712.  Upon  the  district  attorney's  producing  evidence  of  such 
conviction  to  the  superior  court  of  the  county,  the  court  must 
order  the  undertaking  to  be  prosecuted,  and  the  district  attor- 
ney must  thereupon  commence  an  action  upon  it  in  the  name 
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of  the  people  of  this  state.     [Amendment,  approved  April  12, 
1880;  in  effect  immediately, 

713.  In  the  action  the  offense  stated  in  the  record  of  conyic- 
tion  must  be  alleged  as  a  breach  of  the  undertaking,  and  such 
record  is  conclusive  evidence  of  the  breach. 

714.  Security  to  keep  the  peace,  or  to  be  of  good  behavior, 
can  not  be  required  except  as  prescribed  in  this  chapter. 

CHAPTER    IV.   • 

POLICE  IN  CITIES  AND  TOWNS,  AND  THEIR  ATTENDANCE  AT 
EXPOSED  PLACES. 

Section  719.  Organization  i^id  regulation  of  the  police. 

720.  Force  to  preserve  the  peace  at  public  meetings,  when  and 
how  ordered. 

719.  The  organization  and  regulation  of  the  police,  in  the 
cities  and  towns  of  this  state,  is  governed  by  special  laws. 

720.  The  mayor,  or  other  oflScer  having  the  direction  of  the 
police  of  a  city  or  town,  must  order  a  force  sufficient  to  preserve 
the  peace,  to  attend  any  public  meeting,  when  he  is  satisfied 
that  a  breach  of  the  peace  is  reasonably  apprehended. 

1.  Suppression  of  Riots.— Sec.  697,  n.  3. 

CHAPTER  V. 

SUPPRESSION  OF  RIOTS. 

Section  723.  Power  of  sheriflF  or  other  officer  in  overcoming  resistance  to 
process. 

724.  The  officer  to  certify  to  court  the  name  of  the  resistors,  etc. 

725.  When  governor  to  order  out  a  military  force  to  aid  in  exe- 

cuting process. 

726.  Magistrates  amd  officers  to  command  rioters  to  disperse. 

727.  To  arrest  rioters  if  they  do  not  disperse. 

728.  Officers  who  may  order  out  the  military. 

729.  Commanding  officer  and  troops  to  obey  the  order. 

730.  Armed  force,  to  obey  orders  of  whom. 

731.  CJonduct  of  the  troops.  , 

732.  Governor  may  in  certain  cases  declare  a  county  in  a  state  of 

insurrection. 

733.  May  revoke  the  proclamation. 

723.  "When  a  sheriff,  or  other  public  officer  authorized  to  exe- 
cute process,  finds,  or  has  reason  to  apprehend  that  resistance 
will  be  made  to  the  execution  of  the  process,  he  may  command 
as  many  male  inhabitants  of  his  county  as  he  may  thiuk  proper 
to  assist  him  in  overcoming  the  resistance,  and,  if  necessary,  in 
seizing,  arresting,  and  confioing  the  persons  resisting,  their 
aiders  and  abettors. 
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724.  The  officer  must  certify  to  the  court  from  which  the 
process  issued  the  names  of  the  persons  resisting,  and  their 
aiders  and  abettors,  to  the  end  that  they  may  be  proceeded 
against  for  their  contempt  of  court. 

1.  Actual  or  Threatened  Resiatance  Necessary.— The  following  is 
appended  to  this  section  by  the  annotators  of  the  Penal  CJode,  published  in 
1872:  "This  is  only  to  be  done  in  case  there  has  been  actual  resistance^  or 
proof  of  tJireatened  resistance,  to  the  execution  of  process  or  other  perform- 
ance of  official  duty." 

725.  If  it  appears  to  the  governor  that  the  civil  power  of  any 
county  is  not  sufficient  to  enable  the  sheriff  to  execute  process 
delivered  to  him,  he  must,  upon  the  application  of  the  sheriff 
of  the  county,  order  such  portion  as  shall  be  sufficient,  or  the 
whole,  if  necessary,  of  the  organized  national  guard  or  enrolled 
militia  of  the  state,  to  proceed  to  the  assistance  of  the  sheriff. 

726.  "Where  any  number  of  persons,  whether  armed  or  not, 
are  unlawfully  or  riotously  assembled,  the  sheriff  of  the  county 
and  his  deputies,  the  officials  governing  the  town  or  city,  or  the 
justices  of  the  peace  and  constables  thereof,  or  any  of  them, 
must  go  among  the  persons  assembled,  or  as  near  to  them  as 
possible,  and  command  them,  in  the  name  of  the  people  of  the 
state,  immediately  to  disperse. 

1.  Suppression  of  Riots.— Sec.  697,  n.  3. 

727.  If  the  persons  assembled  do  not  immediately  disperse, 
such  magistrates  and  officers  must  arrest  them,  and  to  that  end 
may  command  the  aid  of  all  persons  present  or  withiu  the 
county. 

728.  When  there  is  an  unlawful  or  riotous  assembly  with  the 
intent  to  commit  a  felony,  or  to  offer  violence  to  person  or 
property,  or  to  resist  by  force  the  laws  of  the  state,  or  of  the 
United  States,  and  the  fact  is  made  known  to  the  governor,  by 
any  justice  of  the  supreme  court,  or  the  judge  of  the  superior 
court,  or  sheriff  of  the  county,  or  the  mayor  or  chief  of  police 
of  a  city,  or  the  president  of  the  board  of  supervisors  of  the 
cities  and  counties  of  Sacramento  and  San  Francisco,  the  gov- 
ernor may  issue  an  order  directed  to  the  commanding  officer  of 
a  division  or  brigade  of  the  organized  national  guard,  or  en- 
rolled militia  of  the  state,  to  order  his  command,  or  such  part 
thereof  as  may  be  necessary,  into  active  service,  and  to  appear 
at  a  time  and  place  therein  specified  to  aid  the  civil  authorities 
in  suppressing  violence  and  enforcing  the  laws.  [Amendment, 
approved  April  12,  1880;  in  effect  immediately. 

729.  The  organized  national  guard  or  enrolled   militia,  or 
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such  pnrfiVm  thereof  as  shall  be  called  into  active  service,  as 
provided  in  section  728,  must  appear  at  the  time  and  place  ap- 
pointed, fully  armed  and  equipped,  and  with  not  less  than  forty 
rounds  of  ball  cartridge  to  each  man,  if  infantry  or  cavalry, 
and  with  not  less  than  twenty  rounds  of  grape  canister  or  round 
shot,  if  artillery. 

730.  When  an  armed  force  is  called  out  for  the  purpose  of 
suppressing  an  unlawful  or  riotous  assembly,  or  arresting  the 
oflfenders,  and  is  placed  under  the  temporary  direction  of  any 
civil  officer,  as  provided  in  section  731,  it  must  obey  the  orders 
in  relation  thereto  of  such  civil  officer. 

731.  Whenever  any  portion  of  the  national  guard,  or  en- 
rolled militia,  shall  have  been  called  into  active  service  to  sup- 
press an  insurrection  or  rebellion,  to  disperse  a  mob,  or  to  en- 
force the  execution  of  the  laws  of  this  state  or  of  the  United 
States,  it  shall  be  competent  for  the  commander-in-cbief,  or  for 
the  general  acting  in  his  stead,  to  place  such  troops  under  the 
temporary  direction  of  the  mayor  of  any  city,  or  of  the  presi- 
dent of  the  board  of  supervisors  pf  the  cities  and  counties  of 
Sacramento  and  San  Francisco,  or  the  person  acting  in  that 
capacity,  of  the  sheriff  of  any  county,  or  of  any  marshal  of  the 
United  States;  and  if,  in  the  opinion  of  such  civil  officer,  it 
shall  become  necessary  that  the  troops  so  called  out  shall  fire 
or  charge  upon  any  mob- or  body  of  pei-sons  assembled  to  break 
or  resist  the  laws,  such  civil  officer  shall  give  a  written  order  to 
that  effect  to  the  superior  officer  present  in  command  of  such 
troops,  who  will  at  once  proceed  to  carry  out  the  order,  and 
shall  direct  the  firing  and  attack  to  cease  only  when  such  mob 
or  unlawful  assembly  shall  have  been  dispersed,  or  when 
ordered  to  do  so  by  the  proper  civil  authority.  No  officer  who 
has  been  called  out  to  sustain  the  civil  authorities  shall,  under 
any  pretense,  or  in  compliance  with  any  order,  fire  blank  car- 
tridges upon  any  mob  or  unlawful  assemblage,  under  penalty  of 
being  cashiered  by  sentence  of  a  court-martial;  provided,  that 
nothing  in  this  section  shall  be  construed  as  prohibiting  any 
such  troops  from  firing  or  charging  upon  such  mob  or  assembly 
without  the  orders  of  such  civil  officers,  in  case  they  shall  first 
be  attacked  or  fired  upon,  or  forcibly  resisted  in  discharge  of 
their  duty.  When  the  commander-in-chief,  or  general  acting 
in  his  stead,  shall  call  troops  into  active  service  for  the  purposes 
mentioned  in  this  section,  and  shall  not  place  them  under  the 
temporary  direction  of  any  civil  officer,  the  commanding  officer 
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shall  use  his  own  discretion  with  respect  to  the  propriety  of 
attacking  or  firing  upon  any  mob  or  unlawful  assembly. 

732.  When  the  governor  is  satisfied  that  the  execution  of 
civil  or  criminal  process  has  been  forcibly  resisted  in  any  county 
by  bodies  of  men,  or  that  combinations  to  resist  the  execution 
of  process  by  force  exist  in  any  county,  and  that  the  power  of 
the  county  has  been  exerted  and  has  not  been  sufficient  to  en- 
able the  officers  having  the  process  to  execute  it,  he  may,  on 
the  application  of  the  officer,  or  of  the  district  attorney,  or 
judge  of  a  superior  court  of  the  county,  by  proclamation,  pub- 
lished in  such  papers  as  he  may  direct,  declare  the  county  to  be 
in  a  state  of  insurrection,  and  may  order  into  the  service  of  the 
state  such  number  and  description  of  the  organized  national 
guard,  or  volunteer  uniformed  companies,  or  other  militia  of 
the  state,  as  he  deems  necessary,  to  serve  for  such  term  and 
under  the  command  of  such  officer  as  he  may  direct.  [Amend- 
meiit^  apjrroved  April  12,  1880;  in  effect  immediately. 

733.  The  governor  may,  when  he  thinks  proper,  revoke  the 
proclamation  authorized  by  the  last  section,  or  declare  that  it 
shall  cease  at  the  time  and  in  the  manner  directed  by  him. 


TITLE  II. 

OF  JUDICIAL  PROCEEDINGS  FOR  THE   REMOVAL   OF   PUBLIC 
OFFICERS  BY  IMPEACHMENT  OR  OTHERWISE. 

Chapter  I.  Op  Impeachments,  §§737-753. 

II.  Op  the  Removal  of  Civil  Officers  otherwise  than 
BY  Impeachment,  §§758-772. 

CHAPTER  I. 

OF  IMPEACHMENTS. 

Section  737.  Officers  liable  to  impeachment. 

738.  Articles,  how  prepared.     Trial  by  senate. 

739.  Articles  of  impeachment. 

740.  Time  of  hearing.     Service  on  defendant. 

741.  Service,  how  made. 

742.  Proceedings  on  failure  to  appear. 

743.  Defendant,  after  appearance,  may  answer  or  demur. 

744.  If  demurrer  is  overruled,  defendant  must  answer. 

745.  Senate  to  be  sworn. 
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Section  746.  Two  thirds  necessary  to  a  conviction. 

747.  Judgment  on  conviction,  how  pronounced. 

748.  The  same. 

749.  Nature  of  the  judgment. 

750.  Effect  of  judgment  of  suspension. 

7^1.  Officer,     when    impeached,     disqualified    until    acquitted. 
Governor  to  temporarily  fill  vacancy. 

752.  Presiding  officer  when  lieutenant-governor  is  impeached. 

753.  Impeachment  not  a  bar  to  indictment  or  information. 

737.  The  governor,  lieutenant-governor,  secretary  of  state, 
controller,  treasurer,  attorney-general,  surveyor-general,  chief 
justice,  associate  justices  of  the  supreme  court,  and  judges  of 
the  superior  courts,  are  liable  to  impeachment  for  any  misde- 
meanor in  office.  [Amendment,  approved  February  18,  1880;  in 
effect  immediately, 

1.  Impeachment. — This  section  is  taken  from  the  first  portion  of  section 
18,  of  article  IV  of  the  state  constitution.  See  note  to  next  section,  as  to 
form  of  articles  of  impeachment,  and  the  rules  generally  adopted  in  such 
proceedings. 

738.  All  impeachments  must  be  by  resolution  adopted,  origi- 
nated in,  and  conducted  by  managers  elected  by  the  assembly, 
who  must  prepare  articles  of  impeachment,  present  them  at  the 
bar  of  the  senate,  and  prosecute  the  same.  The  trial  must  be 
had  before  the  senate,  sitting  as  a  court  of  impeachment. 

1.  Impeacliment.~This  section  is  also  taken  from  art.  FV,  sec  17,  of 
the  state  constitution.  In  this  respect  our  constitution  is  similar  to  the  fed- 
eral  constitution.  Fed.  Const.,  art.  I,  sec.  3.  The  method  of  procedure 
generally  adopted  in  preparing  articles  of  impeachment  in  the  assembly  is 
shown  by  the  course  adopted  in  the  impeachment  of  G.  W.  Whitman,  con- 
troller, and  Henry  Bates,  treasurer,  at  the  eighth  session  of  the  California 
legislature  (1856-7).  See  journals  of  assembly  of  that  session,  pp.  253,  289, 
307,  318.  See  as  to  form  of  articles  of  impeachment.  Id.  375;  Senate 
Journal,  pp.  297,  303;  proceedings  on  trial  of  William  Hardy  by  Sumner 
and  Cutter,  p.  14;  proceedings  in  the  trial  of  Andrew  Johnson,  p.  1.  In 
Bouvier's  Law  Dictionary,  tit  Impeachment,  the  mode  of  proceeding  in 
the  institution  and  trial  of  impeachments  in  the  United  States  Congress,  is 
set  out  at  length.  As  to  the  rules  of  procedure  adopted  by  the  senate  in 
considering  articles  of  impeachment,  see  proceedings  on  trial  of  William 
Hardy  by  Stnmer  and  Cutter,  pp.  6-8;  proceedings  in  the  trial  of  Andrew 
Johnson,  pp.  6-8.  During  the  trial  of  the  person  impeached,  all  his  func- 
tions as  an  officer  are  suspended.  Opin.  of  Judges,  3  Neb.  464.  To  render 
articles  of  impeachment  effective,  they  must  be  presented  to  and  received  by 
a  constitutional  majority  of  the  senate.  Matter  of  Executive  Communication, 
12  Fla.  653. 

738.  When  an  officer  is  impeached  by  the  assembly,  for  a 
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misdemeaDor  in  office,  the  articles  of  impeachment  must  be  de- 
livered to  the  president  of  the  senate. 

1.  Impeachment.— Sec.  738,  n.  1. 

740.  The  senate  must  assign  a  day  for  the  hearing  of  the 
impeachment  and  inform  the  assembly  thereof.  The  president 
of  the  senate  must  cause  a  copy  of  the  articles  of  impeachment, 
with  a  notice  to  appear  and  answer  the  same  at  the  time  and 
place  appointed,  to  be  served  on  the  defendant  not  less  than 
ten  days  before  the  day  fixed  for  the  hearing. 

741.  The  service  must  be  made  upon  the  defendant  person- 
ally, or  if  he  can  not,  upon  diligent  inquiry,  be  found  within 
the  state,  the  senate,  upon  proof  of  that  fact,  may  order  publi- 
cation to  be  made,  in  such  manner  as  it  n^ay  deem  proper,  of  a 
notice  requiring  him  to  appear,  at  a  specified  time  and  place, 
and  answer  the  articles  of  impeachment. 

742.  If  the  defendant  does  not  appear,  the  senate,  upon 
proof  of  service  or  publication,  as  provided  in  the  two  last  sec- 
tions, may,  of  its  own  motion,  or  for  cause  shown,  assign  an- 
other day  for  hearing  the  impeachment,  or  may  proceed,  in  the 
absence  of  the  defendant,  to  trial  and  judgment. 

2.  Sergeant-at-Anns  must  execute  all  process  issued  by  the  senate.  Sec. 
259,  Political  Code. 

743.  "When  the  defendant  appears,  he  may,  in  writing,  object 
to  the  sufficiency  of  the  articles  of  impeachment,  or  he  may  an- 
swer the  same  by  an  oral  plea  of  not  guilty,  which  plea  must  be 
entered  upon  the  journal,  and  puts  in  issue  every  material  alle- 
gation of  the  articles  of  impeachment. 

1.  See  Practice  of  U.  S.  Senate.     Bouv.  Law.  Diet.,  tit.  Impeachment. 

744.  If  the  objection  to  the  sufficiency  of  the  articles  of  im- 
peachment is  not  sustained  by  a  majority  of  the  members  of  the 
senate  who  heard  the  argument,  the  defendant  must  be  ordered 
forthwith  to  answer  the  articles  of  impeachment.  If  he  then 
pleads  guilty,  or  refuses  to  plead,  the  senate  must  render  judg- 
ment of  conviction  against  him.  If  he  plead  not  guilty,  the 
senate  must,  at  suc&  time  as  it  may  appoint,  proceed  to  try  the 
impeachment. 

745.  At  the  time  and  place  appointed,  and  before  the  senate 
proceeds  to  act  on  the  impeachment,  the  secretary  must  admin- 
ister to  the  president  of  the  senate,  and  the  president  of  the 
senate  to  each  of  the  members  of  the  senate  then  present,  an 
oath  truly  and  impartially  to  hear,  try,  and  determine  the  im- 
peachment; and  no  member  of  the  senate  can  act  or  vote  upon 
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the  impeachment,  or  upon  any  question  arising  thereon,  with- 
out having  taken  such  oath. 

746.  The  defendant  can  not  be  convicted  on  impeachment 
without  the  concurrence  of  two  thirds  of  the  members  elected, 
voting  by  ayes  and  noes,  and  if  two  thirds  of  the  members 
elected  do  not  concur  in  a  conviction,  he  must  be  acquitted. 
[Amendment,  approved  February  18,  1880;  in  effect  immediately. 

1.  Art.  IV,  sec.  17,  state  constitntion. 

747.  After  conviction,  the  senate  must,  at  such  time  as  it 
may  appoint,  pronounce  judgment,  in  the  form  of  a  resolution 
entered  upon  the  journals  of  the  senate. 

748.  On  the  adoption  of  the  resolution  by  a  majority  of  the 
members  present  whob  voted  on  the  question  of  acquittal  or  con- 
viction, it  becomes  the  judgment  of  the  senate. 

749.  The  judgment  may  be  that  the  defendant  be  suspended, 
or  that  he  be  removed  from  office  and  disqualified  to  hold  any 
office  of  honor,  trust,  or  profit  under  the  state.  [Amendment,  ap- 
proved February  18,  1880;  in  effect  immediately. 

750.  If  judgment  of  suspension  is  given,  the  defendant,  dur- 
ing the  continuance  thereof,  is  disqualified  from  receiving  the 
salary,  fees,  or  emoluments  of  the  office. 

751.  Whenever  articles  of  impeachment  against  any  officer 
Bubjedt  to  impeachment  are  presented  to  the  senate,  such  offi- 
cer is  temporarily  suspended  from  his  office,  and  can  not  act  in 
his  official  capacity  until  he  is  acquitted.  Upon  such  suspen- 
sion of  any  officer  other  than  the  governor,  his  office  must  at 
once  be  temporarily  filled  by  an  appointment  made  by  the 
governor,  with  the  advice  and  consent  of  the  senate,  until  the 
acquittal  of  the  party  impeached;  or,  in  case  of  his  removal, 
until  the  vacancy  is  filled  at  the  next  election,  as  required  by 
law. 

752.  If  the  lieutenant-governor  is  impeached,  notice  of  the 
impeachment  must  be  immediately  given  to  the  senate  by  the 
assembly,  that  another  president  may  be  chosen. 

753.  If  the  oflFense  for  which  the  defendant  is  convicted  on 
impeachment  is  also  the  subject  of  an  indictment  or  information, 
the  indictment  or  information  is  not  barred  thereby.  [Amend- 
ment, approved  February  18,  1880;  in  effect  immediately. 
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CHAPTEE  II. 

OP  THE  REMOVAL  OF  CIVIL  OFFICERS  OTHERWISE   THAN  BY 
IMPEACHMENT. 

Section  758.  Accixsation  to  be  presented  by  the  grand  jury. 

759.  Form  of  accusation. 

760.  To  be  transmitted  to  the  district  attorney,  and  copy  served 

on  the  defendant. 

761.  Proceedings  if  defendant  does  not  appear. 

762.  Defendant  may  object  to  or  deny  the  accusation. 

763.  Form  of  objection. 

764.  Manner  of  deniaL 

765.  If  objections  overruled,  defendant  must  answer. 

766.  Proceedings  upon  plea  of  guilty,  refusal  to  answer,  or  denial. 

767.  Trial  by  jury.  j, 

76S.  State  and  defendant  entitled  to  process  for  witnesses. 

769.  Judgment  upon  conviction,  and  its  form. 

770.  Appeal,  how  taken.     Pending  appeal,  defendant  to  be  sus- 

pended and  vacancy  filled. 

771.  Proceedings  for  the  removal  of  a  district  attorney. 

772.  Removal  of  public  officers  by  summary  proceedings  before 

superior  courts. 

758.  An  accusation  in  writing  against  any  district,  county, 
township,  or  municipal  oflScer,  for  willful  or  corrupt  miscon- 
duct in  office,  may  be  presented  by  the  grand  jury  of  the 
county  for  or  in  which  the  officer  accused  is  elected  or  ap- 
pointed. 

1.  Removal  of  Civil  OfiBcers,  otherwise  than  by  Impeachment.— 
Under  this  section,  which  is  taken  from  art,  4,  sec.  18,  of  the  State  Consti- 
tution, all  officers,  other  than  those  named  in  section  737  as  liable  to  im- 
peachment, are  liable  to  be  tried  for  misconduct  in  office,  and  if  found  guilty, 
removed  therefrom.  The  constitutional  provision  just  referred  to,  reads: 
'*  All  other  civil  officers  shall  be  tried  for  misdemeanor  in  office  in  such  man- 
ner as  the  legislature  may  provide."  The  appointing  power  has  no  authority 
to  remove  officers,  the  duration  of  whose  term  is  provided  for  by  law.  Pto- 
pie  V.  Jeweltf  6  Cal.  291.  If  the  duration  of  an  office  is  not  fixed,  the  ap- 
pointing power  may  exercise  the  power  of  removal  at  pleasure.  People  v. 
HiU,  7  Id.  97;  People  v.  Squires,  14  Id.  12.  See  People  v.  Mizner,  7  Id.  519. 
The  legislature  may  extend  the  term  of  an  incumbent  when  an  office  has  been 
filled  by  an  election.  Christy  v.  Board  of  Supervisors^  39  Id.  3.  So  it  may 
abolish  or  change  an  office  created  by  it,  and  it  may  extend  or  abridge  the 
terms  of  its  incumbents  at  pleasure.     In  re  Bulger,  45  Id.  553. 

759.  The  accusation  must  state  the  ojBfense  charged,  in  ordi- 
nary and  concise  language,  and  without  repetition. 

760.  The  accusation  must  be  delivered  by  the  foreman  of  the 
grand  jury  to  the  district  attorney  of  the  county,  except  when 
he  is  the  officer  accused,  who  must  cause  a  copy  thereof  to  be 
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served  upon  the  defendant,  and  require,  by  notice,  in  writing,  of 
not  less  than  ten  days,  that  he  appear  before  the  superior  court 
of  the  county,  at  a  time  mentioned  in  the  notice,  and  answer 
the  accusation.  The  original  accusation  must  then  be  filed 
with  the  clerk  of  the  court.  [Amendment,  approved  April  12, 
1880;  in  effect  immediately, 

761.  The  defendant  must  appear  at  the  time  appointed  in  the 
notice  and  answer  the  accusation,  unless  for  some  sufficient 
cause  the  court  assign  another  day  for  that  purpose.  If  he 
does  not  appear,  the  court  may  proceed  to  hear  and  determine 
the  accusation  in  his  absence. 

762.  The  defendant  may  answer  the  accusation  either  by 
objecting  to  the  sufficiency  thereof,  or  of  any  article  therein,  or 
by  denying  the  truth  of  the  same. 

763.  If  he  objects  to  the  legal  sufficiency  of  the  accusation, 
the  objection  must  be  in  writing,  but  need  not  be  in  any  spe- 
cific form,  it  being  sufficient  if  it  presents  intelligibly  the 
grounds  of  the  objection. 

764.  If  he  denies  the  truth  of  the  accusation,  the  denial 
may  be  oral  and  without  bath,  and  must  be  entered  upon  the 
minutes. 

765.  If  an  objection  to  the  sufficiency  of  the  accusation  is 
not  sustained,  the  defendant  must  answer  thereto  forthwith. 

766.  If  the  defendant  pleads  guilty,  or  refuses  to  answer  the 
accusation,  the  court  must  render  judgment  of  conviction 
against  him.  If  he  denies  the  matters  charged,  the  court  must 
immediately,  or  at  such  time  as  it  may  appoint,  proceed  to  try 
the  accusation. 

767.  The  trial  must  be  by  a  jury,  and  conducted  in  all  re- 
spects in  the  same  manner  as  the  trial  of  an  indictment  for 
a  misdemeanor. 

768.  The  district  attorney  and  the  defendant  are  respectively 
entitled  to  such  process  as  may  be  necessary  to  enforce  the  at- 
tendance of  witnesses  as  upon  a  trial  of  an  indictment. 

768.  Upon  a  conviction,  the  court  must,  at  such  time  as  it 
may  appoint,  pronounce  judgment  that  the  defendant  be  re- 
moved from  office;  but,  to  warrant  a  removal,  the  judgment 
must  be  entered  upon  the  minutes,  and  the  causes  of  removal 
must  be  assigned  therein. 

770.  From  a  judgment  of  removal  an  appeal  may  be  taken 
to  the  supreme  court,  in  the  same  manner  as  from  a  judgment 
in  a  civil  action;  but  until  such  judgment  is  reversed  the  de- 
fendant is  suspended  from  his  office.  Pending  the  appeal^  the 
office  must  be  filled  as  in  case  of  a  vacancy. 
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T71.  The  same  proceedings  jDaj  be  had,  on  like  grounds,  for 
the  removal  oi  a  district  attorney,  except  that  the  accusation 
must  be  delivered  by  the  foreman  of  the  grand  jury  to  the 
clerk,  and  by  him  to  a  judge  of  the  superior  court  of  the  county, 
who  must  thereupon  appoint  some  one  to  act  as  prosecuting 
officer  in  the  matter,  or  place  the  accusation  in  the  hands  of 
the  district  attorney  of  an  adjoining  county,  and  require  him  to 
conduct  the  proceedings.  [Amendment,  approved  April  12, 1880; 
in  efect  immediately. 

T72.  When  an  accusation  in  wriiing,  verified  by  the  oath  of 
any  person,  is  presented  to  a  superior  court,  alleging  that  any 
officer  within  the  jurisdiction  of  the  court  has  been  gmlty  of 
charging  and  collecting  illegal  fees  for  services  rendered,  or  to 
be  rendered  in  his  office,  or  has  refused  or  neglected  to  perform 
the  official  duties  pertaining  to  his  office,  the  court  must  cite 
the  party  charged  to  appear  before  the  court  at  a  time  not  more 
than  ten  nor  less  than  five  days  from  the  time  the  accusation 
was  presented,  and  on  that  day,  or  some  other  subsequent 
day  not  more  than  twenty  days  from  that  on  which  the  accusa- 
tion was  presented,  must  proceed  to  hear,  in  a  summary  man- 
ner, the  accusation,  and  evidence  o£fered  in  support  of  the  same, 
and  the  answer  and  evidence  offered  .by  the  party  accused;  and 
if  on  such  hearing,  it  appears  that  the  charge  is  sustained,  the 
court  must  enter  a  decree  that  the  party  accused  be  deprived  of 
his  office,  and  must  enter  a  judgment  for  five  hundred  dollars 
in  favor  of  the  informer,  and  such  costs  as  are  allowed  in  civil 
cases.  [Amendment,  approved  April  12,  1880;  in  effect  immedi" 
ately, 

1.  Summary  Proceedings  for  Removal  of  Public  OfiBcers.— This 
section  is  in  substance  a  re-enactment  of  an  act  entitled  '*  An  act  to  prevent 
extortion  in  o6Sce,  and  to  enforce  official  duty;"  approved  March  14,  1853. 
(Stats.  1853,  p.  40.)  Under  section  4  of  that  act,  it  was  held  that  any  per- 
son was  authorized  to  file  the  complaint  therein  mentioned  who  would  take 
upon  himself  to  institute  an  inquiry  into  the  conduct  of  public  officers,  and 
that  it  was  not  necessary  that  such  party  should  aver  or  prove  that  he  was  a 
party  in  interest  in  the  strict  sense,  or  that  he  had  suffered  any  special  damage 
by  reason  of  the  official  neglect  complained  of.  *'It  is  not  the  personal 
interest  of  the  complainant  which  the  statute  regards,  but  the  higher  and 
more  important  interest  of  the  people  and  body  politic  in  the  honest  and 
faithful  discharge  of  official  duties  by  public  servants.  The  right  of  a  private 
person  to  institute  an  inquiry  into  the  conduct  of  officeholders  under  the  act 
in  question  may  be  said  to  be  akin  to  the  right  of  every  elector  to  contest 
the  claim  of  any  person  asserting  himself  to  have  been  elected  to  office." 
Matter  of  J.  J.  Marks,  45  Cal.  199;  see  Minor  v.  Kulder,  43  Id.  229.  The 
legislature  may  provide  the  manner  in  which  all  civil  officers,  other  than 
those  liable  to  impeachment,  shall  be  tried  for  misdemeanor  in  office.     Matter 
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of  Marks,  45  Id.  199.  Before  an  officer  can  be  removed  from  office  for 
charging  and  receiving  illegal  fees,  the  court  must  find  that  such  fees  were 
knowingly,  willfully,  or  corruptly  taken.  TripIeU  v.  Munter,  50  Id.  644. 
If  the  charges  made  against  an  officer  are  unsustained,  no  judgment  costs 
can  be  rendered  against  the  people  or  state.  People  v.  Kirkpatrkk,  7  Fac.  C. 
L.  J.  553. 


TITLE   III. 

OF  THE  PROCEEDINGS  IN  CRIMINAL  ACTIONS  PROSECUTED  BY 
INDICTMENT  [OR  INFORMATION],  TO  THE  COMMITMENT, 
INCLUSIVE. 

Chapter  I.  Of  the  Local  Jurisdiction  op  Public   Offenses, 
§§777-795. 
II.  Of  the  Time   of  Commencing   Criminal  Actions, 
§§799-803. 

III.  The  Information  [Complaint],  §§806-809. 

IV.  The  Warrant  of  Arrest,  §§811-829. 

V.  Arrest,  by  Whom  and  How  Made,  §§834-851. 

YI.  BETAJUNa  after  an  Escape  or  Rescue,  §§854r-855. 

Vn.  Examination  of  the  Case  and  Discharge  of  De- 
fendant, OB  Holding  Him  to  Answer,  §§858- 
883. 

CHAPTER  I. 

OF  TH]i:  LOCAL  JURISDICTION  OF  PUBLIC  OFFENSES. 

Section  777.  Juriadiction  of  offenses  committed  in  this  state. 

778.  When  the  offense  is  commenced  without,  but  consummated 

within  this  state. 

779.  When  an  inhabitant  of  this  state  is  concerned  in  a  duel  out 

of  the  same,  and  a  party  wounded  dies  therein. 

780.  When  an  inhabitant  leaves  the  state  to  evade  the  statute 

against  dueling  or  challenges  to  fight. 

781.  When  an  offense  is  committed  partly  in  one  county  and 

partly  in  another. 

782.  When  committed  on  the  boundary,  etc.,  of  two  or  more 

counties. 

783.  Jurisdiction  of  an  offense  on  board  a  vesseL 

784.  Of  indictment  for  kidnaping,  enticing  away  a  child,  or  ab- 

duction. 

785.  Jurisdiction  of  an  indictment  for  bigamy  or  incest. 

786.  When  property  is  feloniously  taken  in  one  county  and  brought 

into  another. 

787.  Jurisdiction  of  indictment  for  escaping  from  prison. 
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Section  788.  Jurisdiction  of  an  indictment  for  treason,  when  the  overt 
act  is  committed  out  of  the  state. 

789.  Jurisdiction  of  an  indictment   for   stealing,  etc.,  property 

out  of  the  state  and  bringing  it  therein. 

790.  Jurisdiction  of  an  indictment  for  murder,  etc.,  where  the  in- 

jury was  inflicted  in  one  county,  and  the  party  dies  out  of 
that  county. 

791.  Of  an  indictment  against  an  accessory. 

792.  Jurisdiction  in  cases  of  principals  who  are  not  present,  etc., 

at  commission  of  principal  offense. 

793.  CJonviction  or  acquittal  in  another  state  a  bar,  where  the  ju- 

risdiction is  concurrent. 

794.  Conviction  or  acquittal  in  another  county  a  bar,  where  the 

jurisdiction  is  concurrent. 

795.  Jurisdiction  on  ^nolation  of  law  relating  to  prize  fights. 

T77.  Every  person  is  liable  to  punishment  by  the  laws  of 
this  state,  for  a  public  offense  committed  by  him  therein,  except 
where  it  is  by  law  cognizable  exclusively  in  the  courts  of  the 
United  States. 

1  Crimes,  Jurisdiction  of. — Jurisdiction  is  the  power  to  hear  and  deter- 
mine causes.  It  is  given  by  the  law  and  can  not  be  conferred  by  consent  of 
the  parties.  People  v.  Oranicey  50  Cal.  447.  It  is  original  when  conferred 
upon  certain  officers  or  tribunals  to  hear  and  determine  causes  in  the  first  in- 
stance, and  appellate  when  the  power  is  given  to  them  to  review  by  appeal 
the  decisions  of  other  officers  or  tribunals.  In  this  state  the  original  juris- 
diction of  the  trial  of  all  criminal  cases  amounting  to  a  felony,  and  cases  of 
misdemeanor  not  otherwise  provided  for,  is  vested  in  the  superior  court. 
State  Const.,  art.  VI,  sec.  5.  The  supreme  court  is  vested  with  appellate  juris- 
diction in  all  criminal  cases  prosecuted  by  indictment  or  information  in  a 
court  of  record,  on  questions  of  law  alone.  Id.,  art.  VI,  sec.  4.  By  the  con- 
stitution of  1863,  the  supreme  court  was  vested  with  appellate  jurisdiction 
in  criminal  cases  only  when  they  amounted  to  a  felony,  and  then  on  questions  of 
law  alone.  Const.,  1863,  art.  VI,  sec  4;  People  v.  Shear ^  7  Cal.  139;  People  v. 
VicK  Id.  165;  People  v.  Cornell,  16  Id.  187;  People  w.  War,  20  Id.  117;  People 
V.  Bumey,  29  Id.  459;  People  v,  Johnson,  30  Id.  98;  People  v.  Apgar,  35  Id. 
389;  People  v.  Jones,  31  Id.  565;  People  v.  Aubrey,  63  Id.  427.  Under  the 
present  constitution  appellate  jurisdiction  is  given  to  the  supreme  court  in  all 
cases  of  felony  upon  questions  of  law  alone,  and  in  all  cases  of  misdemeanors 
upon  questions  of  law  alone,  that  are  prosecuted  by  indictment  or  informa- 
tion in  a  court  of  record.  State  tribunals  have  no  jurisdiction  to  punish 
crimes  against  the  laws  of  the  United  States.  People  v.  Kelly,  38  Id.  145. 
Certain  acts  however,  may,  be  crimes  both  by  the  lawd  of  the  United  States, 
and  of  a  particular  state;  and  when  this  is  so,  both  sovereignties  may  punish 
the  offense.  Fox  v.  State,  5  How.  (U.  S.)  410;  UnUed  States  v.  Marigold,  9 
Id.  560;  Moore  v.  Illinois,  14  Id.  13,  20;  People  v.  WhUe,  34  Cal.  183;  sec.  655; 
and  a  punishment  of  such  acts  by  one  of  such  governmental  powers  is  no  bar 
to  a  further  punishment  of  the  same  acts  by  the  other.  1  Bish.  Crim.  L., 
sec.  989.  Although  this  is  plainly  the  law,  yet  a  punishment  by  one  of  such 
governments  of  certain  acts,  which  are  criminal  against  both,  is  generally 
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regarded  by  the  other  as  sufBcieot  ground  for  ordering  a  nollf  prosfiqni^  or 
granting  a  pardon  to  the  offender,  when  it  is  again  attempted  to  punish 
him  for  the  commission  thereof.  Id.;  Com.  v.  Fuller^  8  Mete.  313;  Harlam 
V.  People,  1  Doug.  (Mich.)  207,  212;  Houston  v.  Moore,  5  Wheat.  1;  People 
V.  Westchester,  1  Park  C.  C.  659;  Com.  v.  Barry,  116  Mass.  1;  see  Manleyv. 
People,  3  Seld.  295,  302;  Hendrick  v.  Com.,  5  Leigh,  707.  In  this  state  it  is  a 
sufficient  defense  for  a  defendant  to  show  that  he  has  been  prosecuted  and 
convicted  under  the  laws  of  another  state,  government,  or  country,  for  the 
same  acts  or  omission  for  which  he  is  here  being  tried.     Section  656. 

2.  Locus  Delicti.— In  all  criminal  prosecutions  the  venue  must  be  alleged 
in  the  indictment  and  proved  by  the  people  upon  the  trial  as  alleged.  People 
V.  Parks,  44  Cal.  105;  PeopU  v.  O'Neil,  48  Id.  257;  People  v.  Roach,  Id.  382; 
People  V.  Murphy,  51  Id.  376;  People  v.  Bevans,  52  Id.  470.  Upon  appeal, 
the  record  must  show  that  the  locus  delicti  was  proved.  See  cases  last  cited. 
It  is  not  necessary,  however,  that  any  particular  witness  should  testify  in  so 
many  words  to  the  venue  of  Jthe  crime,  as  alleged  in  the  indictment;  it  is  suffi- 
cient if  all  the  testimony  taken  together  leaves  no  room  for  a  reasonable  doubt 
on  this  point.  People  v.  Manning,  48  Id.  335.  As  to  whether  evidence  of 
general  reputation  is  admissible  to  prove  the  locus  delicti,  see  People  v.  JIc- 
Lane,  19  Id.  131. 

T78.  When  the  commission  of  a  public  offense,  commenced 
without  the  state,  is  consummated  within  its  boundaries,  the 
defendant  is  liable  to  punishment  therefor  in  this  state,  though 
he  was  out  of  the  state  at  the  time  of  the  commission  of  the 
offense  charged.  If  he  consummated  it  in  this  state,  through 
the  intervention  of  an  innocent  or  guilty  agent,  or  any  other 
means  proceeding  directly  from  himself,  in  such  case  the  juris- 
diction is  in  the  county  in  which  the  offense  is  consummated. 

1.  Penal  "Lslvtb,  Operation  of. — Penal  laws  are  generally  local  in  their 
operation,  and  are  only  intended  to  punish  such  offenses  as  are  committed 
within  the  sovereignty  in  which  they  are  enacted.  One  sovereignty  has  no 
jurisdiction  over,  and  will  not  undertake  to  punish,  crimes  committed  in  au« 
other.  Certain  well-settled  exceptions  exist  to  this  rule,  however.  Where 
a  criminal  act  perpetrated  in  one  state  or  foreign  sovereignty  by  continuity  of 
operation  takes  effect  in  another,  the  courts  of  the  latter  have  jurisdiction  to 
punish  the  crime  as  if  all  the  res  gestae  had  taken  place  within  its  territory. 
May  Crim.  L.,  sec.  41;  Com.  v.  Macloon,  101  Mass.  1;  Tyler  v.  People,  8 
Mich.  320;  1  Bish.  Crim.  L.,  sees.  IH  et  seq.  A  man  need  not  be  actually 
present  in  a  country  or  state  to  render  himself  amenable  to  its  laws.  If  crime 
is  the  immediate  result  of  his  act,  he  may  be  made  to  answer  for  it  in  the 
courts  of  the  place  where  it  is  consummated,  though  he  is  not  actually  pres- 
ent in  such  place  at  the  time.  In  contemplation  of  law  he  is  present.  Thus, 
if  a  man  stand  in  one  state,  and  by  firing  a  gun  kill  a  man  in  another,  he 
would  be  answerable  to  the  laws  of  the  latter,  if  ever  he  should  come  ■w'ithin 
their  jurisdiction.  People  v.  Adams,  3  Denio,  207;  People  v.  Rathbumi  21 
Wend.  509;  State  v.  Chapiu,  17  Ark.  561;  Adams  v.  People,  1  Comst.  173; 
United  States  v.  Daris^  2  Sumn.  482.  So  if  a  man  who  resides  in  one  country 
should,  by  means  of  an  innocent  agent,  commit  a  crime  in  another,  he  is  liable 
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to  punishment  under  the  laws  of  the  latter  when  found  within  the  jurisdic- 
tion of  such  laws.  May  Crira.  L.,  sec.  41;  Jones  v.  State,  19  Ind.  421.  So  if 
a  person  residing  in  one  country  should  send  poison  by  means  of  a  letter  to 
another,  residing  in  a  different  country,  for  the  purpose  of  poisoning  such 
other,  and  should  succeed,  he  would  be  liable  to  punishment  under  the  laws 
of  the  latter  country.  People  v.  Rathhun,  21  Wend.  509;  Reg.  v.  Gai-rett, 
22  Eng.  L.  &.  Eq.  607. 
2.  Crime  Committed  by  Person  out  of  State.— Sec.  27,  n.  2. 

T79.  When  an  inhabitant  or  resident  of  this  state,  by  pre- 
vious appointment  or  engagement,  fights  a  duel  or  is  concerned 
as  second  therein,  out  of  the  jurisdiction  of  this  state,  and  in 
the  duel  a  T^ound  is  inflicted  upon  a  person,  whereof  he  dies  in 
this  state,  the  jurisdiction  of  the  offense  is  in  the  county  where 
the  death  happens. 

1.  Penal  Laws,  Operation  ot — Sec.  778,  n.  1. 

780..  When  an  inhabitant  of  this  state  leaves  the  same  for 
the  purpose  of  evading  the  operation  of  the  provisions  of  the 
code  relating  to  dueling  and  challenges  to  flght,  with  the  intent 
or  for  the  purpose  of  doing  any  of  the  acts  prohibited  therein, 
the  jurisdiction  is  in  the  county  of  which  the  offender  was  an 
inhabitant  when  the  offense  was  committed. 

1.  Leaving  State  to  Evade  Laws  Relating  to  Dueling.— See  State 
V.  Farrier,  1  Hawks,  487;  State  v.  Taylor,  1  Treadw.  107;  3  Brev.  243. 

781.  When  a  public  offense  is  committed  in  part  in  one 
couDty  and  in  part  in  another,  or  the  acts  or  effects  thereof 
constituting  or  requisite  to  the  consummation  of  the  offense 
occur  in  two  or  more  counties,  the  jurisdiction  is  in  either 
county. 

1.  Offense  Committed  Partly  in  one  County  and  Partly  in  An- 
other.— A  person  who  receives  property  in  one  county  and  takes  it  int6  an- 
other, and  there  embezzles  it,  can  not  be  tried  under  this  section  in  the  for- 
mer county,  unless  when  he  received  the  property  there  he  had  the  intent 
to  frau<lulently  convert  it  to  his  own  use.  People  v.  Murphy,  51  Cal.  376. 
See  People,  v.  Wooley,  44  Id.  494;  State  v.  Hamilton,  13  Nev.  386. 

2.  Indictment. — See  as  to  what  indictment  should  allege  when  offense 
is  committed  partly  in  one  county  and  partly  in  another.  People  v.  Ah  Oiim, 
39  CaL  604;  People  v.  Wooley,  44  Id.  494. 

782.  When  a  public  offense  is  committed  on  the  boundary 
of  two  or  more  counties,  or  within  five  hundred  yards  thereof, 
the  jurisdiction  is  in  either  county. 

1.  "Five  Hundred  Tarda  Thereot "— Pcopfe  v.  Wooley,  44  Cal.  494; 
People  V.  Davis,  36  N.  Y.  77. 

783.  When  an  offense  is  committed  in  this  state  on  board  a 
vessel  navigating  a  river,  bay,  slough,  lake,  or  canal,  or  lying 
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therein  in  the  prosecution  of  her  voyage,  the  jurisdiction  is  in 
any  county  through  which  the  vessel  is  navigated  in  the  course 
of  her  voyage,  or  in  the  county  v^here  the  voyage  terminates; 
and  when  the  offense  is  committed  in  this  state  on  a  railroad 
train  or  car  prosecuting  its  trip,  the  jurisdiction  is  in  any  county 
through  which  the  train  or  car  passes  in  the  course  of  her  trip, 
or  in  the  county  where  the  trip  terminates.  [Amendment,  ap- 
proved January  28,  1876;  in  effect  sixtieth  day  after  passage. 

784.  The  jurisdiction  of  a  criminal  action: 

1.  For  forcibly  and  without  lawful  authority  seizing  and  con- 
fining another,  or  inveigling  or  kidnaping  him,  with  intent, 
against  his  will,  to  cause  him  to  be  secretly  confined  or  impris- 
oned in  this  state,  or  to  be  sent  out  of  the  state,  or  from  one 
county  to  another,  or  to  be  sold  as  a  slave,  or  in  any  way  held 
to  service;  or, 

2.  For  decoying,  taking,  or  enticing  away  a  child  under  the 
age  of  twelve  years,  with  intent  to  detain  and  conceal  it  from 
its  parent,  guardian,  or  other  person  having  the  lawful  charge 
of  the  child;  or, 

3.  For  inveigling,  enticing,  or  taking  away  an  unmarried 
female  of  previous  chaste  character,  under  the  age  of  twenty-five 
years,  for  the  purpose  of  prostitution ;  or, 

4.  For  taking  away  any  female,  under  the  age  of  sixteen 
years,  from  her  father,  mother,  guardian,  or  other  person  hav- 
ing the  legal  charge  of  her  person,  without  their  consent,  either 
for  the  purpose  of  concubinage  or  prostitution; 

Is  in  the  county  in  which  the  offense  is  committed,  or  out  of 
which  the  person  upon  whom  the  offense  was  committed  may, 
in  the  commission  of  the  offense,  have  been  brought,  or  in 
which  an  act  was  done  by  the  defendant  in  instigating,  procur- 
ing, promoting,  or  aiding  in  the  commission  of  the  offense,  or 
in  abetting  the  parties  concerned  therein.  [Amendment,  ap- 
proved April  9,  1880;  in  effect  immediately, 
.  1.  Kidnaping.— Sec.  207,  n.  1. 

2.  Enticing  away  Unmarried  Female. — Sees.  266,  267,  and  notes. 

3.  Enticing  away  Children.— Sec.  278. 

785.  When  the  offense,  either  of  bigamy  or  incest,  is  com- 
mitted in  one  county  and  the  defendant  is  apprehended  in 
another,  the  jurisdiction  is  in  either  county. 

786.  When  property  taken  in  one  county  by  burglary,  rob- 
bery, larceny,  or  embezzlement  has  been  brought  into  another, 
the  jurisdiction  of  the  offense  is  in  either  county.  But  if  at 
any  time  before  the  conviction  of  the  defendant  in  the  latter. 
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he  is  indicted  in  the  former  coantj,  the  sheriff  of  the  latter 
county  must,  upon  demand,  deliver  him  to  the  sheriff  of  the 
former. 

1.  Property  Felonloiialy  Taken  in  One  Comity  and  Brought  into 
Another. — Goods  stolen  in  one  county  and  sold  in  another  to  a  person 
knowing  them  to  be  stolen,  the  conrts  of  the  first  county  have  no  jurisdiction 
to  punish  the  offense  of  the  receiver.  People  v.  Stakem^  40  CaL  599.  So,  where 
a  person  has  stolen  property  in  one  county  and  taken  it  into  another,  it  is 
proper  to  charge  him  with  having  committed  the  offense  in  the  latter  county, 
and  when  the  venue  is  laid  in  that  county,  the  facts  showing  the  projierty  to 
have  been  taken  in  the  other  county  need  not  be  averred,  but  evidence  show- 
ing that  the  property  was  so  taken  may  be  admitted.  People  v  Melloiif  40 
CaL  654;  SlcUe  v.  Brown,  8  Nev.  212.  In  construing  this  section,  in  People 
V.  ValerizuelUt,  6  Pac.  C.  L.  J.  561,  it  was  held  that  a  person  can  not  be  said 
to  commit  a  new  larceny  in  every  county  through  which  he  leads  or  carries 
stolen  property,  and  that  this  section,  which  authorizes  a  trial  in  the  county 
to  which  the  property  has  been  brought,  authorizes  such  trial  when  the  prop- 
erty **has  been  taken  by  larceny  "  in  another  county,  and  contemplates  a 
complete  offense  in  such  other  county.  See  also  People  v.  Murphy,  51  Cal. 
376. 

787.  The  jurisdiction  of  a  criminal  action  for  escaping  from 
prison  is  in  any  county  of  the  state.  [Amendmenl,  approved 
April  9,  1880;  in  effect  immediately. 

788.  The  jurisdiction  of  a  criminal  action  for  treason,  when 
the  overt  act  is  committed  out  of  the  state,  is  in  any  county  of 
the  state.  [Amendment ^  approved  April  9,  1880;  in  effect  imme- 
diately. 

1.  Crime  Committed  by  Person  out  of  State.— Sec.  27,  n. 

2.  Penal  I»aw8,  Operation  ol— Sec.  778,  n. 

789.  The  jurisdiction  of  a  criminal  action  for  stealing  in  any 
other  state  the  property  of  another,  or  receiving  it,  knowing  it 
to  have  been  stolen,  and  bringing  the  same  into  this  state,  is  in 
any  county  into  or  through  which  such  stolen  property  has 
been  brought.  [Amendmeni,  approved  April  9,  1880;  in  effect 
immediately, 

1.  Stealing  Property  "Without  and  Bringing  it  Within  the  State.— 
This  section  settles  a  much-vexed  question,  and  one  upon  which  the  authori- 
ties are  irreconcilably  opposed  to  each  other.  In  England,  at  an  early  date, 
where  goods  were  seized  piratically  on  the  ocean  and  carried  by  the  thief  into 
that  country,  the  common  law  judges  refused  to  entertain  jurisdiction  of  the 
larceny  because  **the  original  act,  namely,  the  taking  of  them,  was  not  any 
offense  whereof  the  common  law  taketh  knowledge;  and,  by  consequence^ 
the  bringing  of  them  into  a  county  could  not  make  the  same  felony  punish- 
able by  our  law."  Buller^s  case,  cited  13  Co.  53.  This  doctrine  was  su^bse- 
quently  in  England  applied  to  goods  stolen,  both  in  other  parts  of  the  king'is 
dominions  and  in  foreign  countries.  And  it  has  also  been  followed  by  th« 
15 
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courts  of  many  of  the  United  States.  1  Bish.  Crim.  L.,  sec.  141,  and  cases 
there  cited.  In  other  states  the  Ehiglish  rule  has  not  been  recognized,  but  a 
directly  opposite  one  has  been  adopted  and  followed.  WcUson  v.  State,  36 
Miss.  593;  State  v.  Cummings,  33  Conn.  260;  StaU  v.  Undenoood,  49  Me.  181; 
State  V.  Bennett,  14  Iowa,  479;  State  v,  Newman,  9  Nev.  48;  Myers  v.  People, 
26  111.  173;  State  v.  Johnson,  2  Or.  115;  1  Bish.  Crim.  L.,  sec.  141,  and  cases 
there  cited.  In  several  states  of  the  Union,  statutes  similar  to  section  789 
have  been  adopted,  and  under  which  it  has  invariably  been  held,  that  a  state 
may  punish  persons  who  bring  stolen  property  within  its  limits,  regardless  of 
what  the  common  law  may  be,  and  that  such  statutes  are  constitutional. 
People  v.  Burke,  11  Wend.  129;  La  Vaul  v.  StaU,  40  Ala.  44;  SfcFarland 
V.  Suae,  4  Kan.  68;  StaU  v.  Williams,  35  Mo.  229;  People  v.  WilUoTw,  24 
Mich.  156;  see  State  v.  Stimpson,  45  Me.  608;  Foxy.  Ohio,  5  How.  (U.  S.) 
410,  434.     See  sec.  27,  n.  2. 

790.  The  jurisdiction  of  a  criminal  action  for  murder  or 
manslaughter,  when  the  injury  which  caused  the  death  was 
inflicted  in  one  county,  and  the  party  injured  dies  in  another 
county,  or  out  of  the  state,  is  in  the  county  where  the  injury 
was  inflicted.  [Amendment,  approved  April  9,  1880;  iii  effect 
immediately, 

1.  Jurifldiction  of  an  Indiotment  for  Murder. — This  section  conforms 
to  the  rule  adopted  in  England  and  some  of  the  United  States,  that  a  homi- 
cide is  committed  in  the  county  where  the  blow  is  inflicted,  though  the  death 
takes  place  elsewhere,  and  that  jurisdiction  to  punish  such  offense  is  iu  the 
county  where  the  blow  is  inflicted.  1  Bish.  Crim.  L.,  sec.  113;  Grosvcnor  v. 
St.  Auyastine,  12  East,  244 ;  State  v.  Carter,  3  Dutch.  499  ;  Riley  v.  State,  9 
Humph.  646;  1  Bish  Crim.  Proc.,  sees.  61,  52;  People  v.  OiU,  6  Cal.  637. 
But  see  Tyler  v.  People,  8  Mich.  320 ;  Com.  v.  Macloon,  101  Mass.  1. 

791.  In  the  case  of  an  accessory  in  the  commission  of  a  pub- 
lic offense,  the  jurisdiction  is  in  the  county  where  the  off'ense 
of  the  accessory  was  committed,  notwithstanding  the  principal 
off'ense  was  committed  in  another  county. 

1.  See  People  v.  Stakem,  40  Cal.  699. 

792.  The  jurisdiction  of  a  criminal  action  against  a  principal 
in  the  commission  of  a  public  offense,  when  such  principal  is 
not  present  at  the  commission  of  the  principal  offense,  is  in  the 
same  county  it  would  be  under  this  code  if  he  were  so  present 
and  aiding  and  abetting  therein.  [Amendme}d,  approved  ApHl 
9,  1880;  in  effect  immediately, 

793.  When  an  act  charged  as  a  public  offense  is  within  the 
jurisdiction  of  another  state  or  country,  as  well  as  of  this 
state,  a  conviction  or  acquittal  thereof  in  the  former  is  a  bar  to 
the  prosecution  or  indictment  therefor  in  this  state. 

1.  CrimoB,  Jurisdiotion  of.— Sec.  777,  n.  1. 
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794.  When  an  offense  is  within  the  jurisdiction  of  two  or 
more  counties,  a  conviction  or  acquittal  thereof  in  one  county 
is  a  bar  to  a  prosecution  or  indictment  therefor  in  another. 

795.  The  jurisdiction  of  a  violation  of  sections  412,  413  and 
414  of  the  Penal  Code,  or  a  conspiracy  to  violate  either  of  said 
sections,  is  in  any  county: 

1.  In  which  any  act  id  done  toward  the  commission  of  the 
offense ;  or, 

2.  Into,  out  of,  or  through  which  the  offender  passed  to  com- 
mit the  offense ;  or, 

3.  Where  the  offender  is  arrested.  [New  section,  approved 
March  7,  1874;  in  effect  sixtieth  day  after  passage, 

CHAPTER  II. 
OF  THE  TIME  OF  COMMENCING  CRIMINAL  ACTIONS. 

Section  799.  Prosecution  for  murder  may  be  commenced  at  any  time. 

800.  Limitation  of  three  years  in  all  other  felonies. 

801.  Limitation  of  one  year  in  misdemeanors. 

802.  Elxception  when  defendant  is  out  of  the  state. 

803.  Indictment  found,  when  presented  and«  filed. 

799.  There  is  no  limitation  of  time  within  which  a  prosecu- 
tion for  murder  must  be  commenced.  It  may  be  commenced 
at  any  time  after  the  death  of  the  person  killed. 

1.  No  Limitation  for  Proseoutions  for  Murder. — As  against  the 
crime  of  murder  there  is  no  limitation,  whether  it  be  of  the  first  or  second 
degree.    People  v.  Haun,  44  Cal.  96. 

800.  An  indictment  for  any  other  felony  than  murder  must  be 
found  or  an  information  filed  within  three  years  after  its  com- 
mission. [Amendment,  approved  April  9,  1880;  in  effect  imme- 
diately, 

1.  Indictment  must  Show  that  Offense  ia  not  Barred. — ^The  indict- 
ment must  show  that  the  offense  charged  is  not  barred  by  lapse  of  time,  and 
if  such  offense  is  one  capable  of  being  divided  into  degrees,  the  indictment 
should  show  that  no  degree  is  barred.     People  v.  Miller ^  12  Cal.  291. 

801.  An  indictment  for  any  misdemeanor  must  be  found  or 
an  information  filed  within  one  year  after  its  commission* 
[Amendment,  approved  April  9,  1880;  in  effect  immediately, 

802.  If,  when  the  offense  is  committed,  the  defendant  is  out 
of  the  state,  the  indictment  may  be  found  or  an  information 
filed  within  the  term  herein  limited  after  his  coming  within  the 
state,  and  no  time  during  which  the  defendant  is  not  an  inhabit 
tant  of,  or  usually  resident  within  this  state,  is  part  of  the  limi-> 
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tation.     [AmnndmeiU,  approved  April  9,   1880;  in  effect  imme- 
dialely, 

1.  Indictment,  "What  shotild  Aver,  when  Defendant  has  been  ont 

of  State.— Pfopfe  V.  MiUer,  12  CaL  295;  People  v.  Montejo,  l8  Id.  38.  • 

803.  An  indictment  is  found,  within  the  meaning  of  this 
chapter,  when  it  is  presented  by  the  grand  jury  in  open  court, 
and  there  received  and  filed. 

CHAPTER  in. 
THE  INFORMATION  [COMPLAINT]. 

Section  806.  Complaint  defined. 

807.  Magistrate  defined. 

808.  Who  are  magistrates. 

809.  Filing  information  after  examination  and  commitment. 

806.  The  complaint  is  the  allegation  in  writing  made  to  a 
court  or  magistrate  that  a  person  has  been  guilty  of  some  desig- 
nated offense.  [Amendment^  approved  April  9, 1880;  in  effect  im- 
medialely, 

1.  Chcmges  in  Head-notes. — The  legislature  of  1880  changed  the  name 
of  the  "  allegation  in  writing/*  mentioned  in  this  section,  from  "the  informa- 
tion "  to  "  the  complaint."  No  change  was  made,  however,  in  the  head-note 
to  chapter  3  of  title  III,  of  which  section  806  is  a  part,  and  inasmuch  as 
under  the  decisions  of  the  supreme  court  of  this  state  (sec.  4,  note),  the  head- 
notes  of  each  chapter  form  an  important  part  thereof,  the  editors  of  the  pres- 
ent edition  of  the  Penal  Code  have  thought  it  best  not  to  change  the  head- 
note  to  chapter  3,  except  as  abov^e. 

807.  A  magistrate  is  an  ofiScer  having  power  to  issue  a  war- 
rant for  the  arrest  of  a  person  charged  with  a  public  offense. 

1.  See  sec.  808. 

808.  The  following  persons  are  magistrates: 

1.  The  justices  of  the  supreme  court; 

2.  The  judges  of  the  superior  courts; 
8.  Justices  of  the  peace; 

4.  Police  magistrates  in  towns  or  cities.  [Amendment,  ap- 
proved March  12,  1880;  in  effect  immediately. 

1.  Bdtagiatrates.— In  Ex  parU  Gmniee,  51  CaL  375,  decided  prior  to  the 
amendment  of  this  section,  it  was  held  that  district  judges  were  magistrates, 
vested  with  authority  to  hold  accused  persons  to  answer.  Also  in  Ex  parte 
WaUh,  39  Id.  705. 

809.  When  a  defendant  has  been  examined  and  committed, 
as  provided  in  section  eight  hundred  and  seventy-two  of  this 
code,  it  shall  be  the  duty  of  the  district  attorney,  withio  thirty 
days  thereafter,  to  file  in  the  superior  court  of  the  county  in 
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which  the  offense  is  triable  an  information  charging  the  defend- 
ant with  such  offense.  The  information  shall  be  in  the  name  of 
the  people  of  the  state  of  California,  and  subscribed  by  the  dis- 
trict attorney,  and  shall  be  in  form  like  an  indictment  for  the 
same  offense.  [New  section^  approved  April  9, 1880;  in  effect  im- 
mediately. 

1.  Infonnation,  Profteoution  by.— Sec.  8  of  art  I  of  the  present  con- 
ititution  of  tbiB  sUte  provides,  that  **  offenses,  heretofore  required  to  be 
prosecuted  by  indictment,  shall  be  prosecuted  by  information,  after  examina- 
tion and  commitment  by  a  magistrate,  or  by  indictment,  with  or  without 
such  examination  and  commitment  as  may  be  prescribed  by  law.**  In  pursu- 
ance of  this  provision,  the  legislature  of  1880  enacted  sec.  800,  providing  for 
prosecutions  by  information.  In  KaUocfi  v.  Sup.  Court,  6  Pac.  C.  L.  J.  526, 
it  was  urged  that  to  proceed  against  a  person  by  information,  instead  of  by 
indictment,  for  a  criminal  offense,  was  to  deprive  him  of  his  life  or  liberty 
without  due  process  of  law;  and  that,  therefore,  the  provision  of  the  state 
constitution,  above  quoted,  was  in  conflict  with  sec.  1,  art.  XIV  of  the  consti- 
tution of  the  United  States,  and  consequently  invalid.  This  objection  was 
regarded  by  the  court  as  untenable,  and  it  was  held  '*  that  this  proceeding, 
as  it  was  regulated  by  the  constitution  and  laws  of  this  state,  is  not  opposed 
to  any  of  the  definitions  given  of  the  phrases  '  due  process  of  law*  and  '  the 
law  of  the  land;*  but,  on  the  contrary,  it  is  a  proceeding  strictly  within  such 
definition,  as  much  so  in  every  respect  as  in  a  proceeding  by  indictment.  It 
may  be  questionable  whether  the  proceeding  by  indictment  secures  to  the  ac- 
cused any  superior  rights  and  privileges;  but  certainly  a  prosecution  by  in- 
formation takes  from  him  no  immunity  or  protection  to  which  he  is  entitled 
under  the  law.  But  the  constitution  of  this  state  has  made  provision  for  this 
form  of  prosecution,  and  the  legislature  has  furnished  the  machinery  to  en- 
force it.  In  our  opinion,  the  proceeding  is  a  legal  and  constitutional  one.** 
The  validity  of  such  proceeding  is  also  recognized  in  oth<*r  states  of  the 
union.  SiaU  v.  Keyes,  8  Vt.  67;  Com.  v.  WaUrborough,  5  Mass.  257;  WhU- 
ing  v.  State,  14  Conn.  487;  Wcuhbum  v.  People,  10  Mich.  385;  Rowan  v. 
StaU,  30  Wis.  129;  StaU  v.  Welch,  37  Id.  196.  Misdemeanors,  and  other  of- 
fenses, not  ^capital  nor  infamous,  may  be  prosecuted  by  information  in  the 
national  courts.  United  States  v.  WalUr,  1  Saw.  C.  C.  701;  UnUed  States  v. 
Shtpard,  1  Abb.  U.  8.  C.  C.  431. 

Before,  however,  a  person  can  be  prosecuted  by  information,  he  must  have 
been  examined  and  committed  by  one  of  the  persons  named  as  magistrates 
in  the  preceding  section;  but  it  is  not  necessary  to  aver  in  the  information 
that  the  defendant  has  been  so  examined  and  committed.  People  v.  Shubnck, 
7  Pac  C.  L.  J.  41.  The  pendency  of  one  information  does  not  prevent 
another  from  being  filed  for  the  same  offense.  Kaltoch  v.  Sup,  Court,  6  Id. 
626.  It  is  not  necessary  for  the  district  attorney  to  state  that  he  informs 
under  his  oath  of  office.  State  v.  Sickle,  Brayt.  132.  If  verified,  it  may  be 
upon  information  and  belief.  State  v.  Montgomery,  8  Kan.  355;  Washburn 
V.  People,  10  Mich.  385.  But  see  Vannatta  v.  State,  31  Ind.  210;  Vogel  v. 
State,  Id.  64.  In  Kentucky  an  information  can  not  be  amended.  Com,  v. 
Bodes,  1  Dana,  595;  but  in  this  state  the  right  to  amend  is  impliedly  recog- 
nized by  section  1009,  post.    In  other  states  it  may  be  amended.    State  v.  ^^- 
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hinsy  29  Conn.  464;  State  v.  Weare,  38  N.  H.  314.  After  the  examination 
«poken  of  in  section  809,  it  4S  left  to  the  discretion  of  the  district  attorney  to 
prosecute  either  by  indictment  or  information.  The  provisions  of  this  code 
equally  apply,  to  one  as  to  the  other.    People  v.  Carlton,  7  Pac.  C.  L.  J.  108. 


CHAPTER  IV. 

THE  WARRANT  OF  ARREST. 

Section  811.  Examination  of  the  prosecutor  and  his  witnesses  upon  the  in- 
formation. 

812.  Depositions,  what  to  contain. 

813.  When  warrant  may  issue. 

814.  Form  of  warrant. 

815.  Name  or  description  of  the  defendant  in  the  warrant,  and 

statement  of  the  offense. 

816.  Warrant  to  be  directed  to  and  executed  by  peace  officer. 

817.  Who  are  peace  officers. 

818.  To  what  peace  officer  warrants  are  to  be  directed. 

819.  Same;  and  when  and  how  executed  in  another  county. 

820.  Indorsement  on  the  warrant,  for  service  in  another  county, 

how  and  upon  what  proof  to  be  made. 

821.  Defendant  to  be  taken  before  the  magistrate  issuing  the  war- 

rant, etc. 

822.  Defendant  arrested  for  misdemeanor  in  another  county,  to  be 

admitted  to  bail. 

823.  Proceedings  on  taking  bail  from  the  defendant  in  such  cases. 

824.  When  bail  is  not  given.    When  magistrate  who  issued  war- 

rant can  not  act. 

825.  No  delay  in  taking  defendant  before  magistrate. 

826.  Proceedings  where  defendant  is  taken  before  another  magis- 

trate. 

827.  Proceedings  for  offenses  triable  in  another  county. 

828.  Duty  of  officer. 

829.  Admission  to  balL 

811.  When  an  information  is  laid  before  a  magistrate  of  the 
commission  of  a  public  offense,  triable  within  the  county,  he 
must  examine  on  oath  the  informant  or  prosecutor,  and  any 
-witnesses  he  may  produce,  and  take  their  depositions  in  writ- 
ing, and  cause  them  to  be  subscribed  by  the  parties  making 
them. 

1.  MagiBtrates. — In  Ex  parte  Gh-aniee,  51  CaL  375,  the  supreme  court 
held  that  a  district  judge  was  a  magistrate,  vested  with  authority  to  hold  ac- 
cused persons  to  answer. 

2.  Deposition  Defined. — The  ordinary  meaning  given  to  the  word  '*de- 
position"  is  evidence  given  by  a  witness  by  question  and  answer,  written 
down  by  an  official  person.  The  universal  practice  under  the  above  section 
is,  however,  to  require  no  more  of  the  informant  or  prosecutor  than  an  affi- 
davit or  verified  complaint,  charging  the  commission  of  the  offense  and  that 
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the  accused  is  guilty.  It  seems  that  the  affidavit  will  be  sufficient  if  it 
charge  ia  positive  terms  as  within  the  knowledge  of  the  deponent,  the  com- 
mission of  the  offense,  and  proceed  upon  information  only  as  to  the  person 
guilty  of  perpetrating  the  offense.     People  v.  Smith,  1  Cal.  9. 

812.  The  deposition  must  set  forth  the  facts  stated  by  the 
prosecutor  and  his  witnesses,  tending  to  establish  the  commis- 
sion of  the  offense  and  the  guilt  of  the  defendant. 

1.  Deposition  Defined.— Sec.  811,  n,  2. 

813.  If  the  magistrate  is  satisfied  therefrom  that  the  offense 
complained  of  has  been  committed,  and  that  there  is  reason- 
able ground  to  believe  that  the  defendant  has  committed  it,  he 
must  issue  a  warrant  of  arrest. 

814.  A  warrant  of  arrest  is  an  order  in  writing,  in  the  name 
of  the  people,  signed  by  a  magistrate,  commanding  the  arrest 
of  the  defendant,  and  may  be  substantially  in  the  following 
form: 

County  of : 

The  People  of  the  State  of  California  to  any  Sheriff,  Constable, 
Marshal,  or  Policeman  of  said  State,  or  of  the  County  of ; 

Information  on  oath  having  been  this  day  laid  before  me,  by 
A  B,  that  the  crime  of (designating  it)  has  been  commit- 
ted, and  accusing  C  D  thereof,  you  are  therefore  commanded 
forthwith  to  arrest  the  above-named  C  D  and  bring  him  be- 
fore me  at  (naming  the  place),  or  in  case  of  my  absence  or  in- 
ability to  act,  before  the  nearest  or  most  accessible  magistrate 
in  this  county. 

Dated  at ,  this day  of ,  eighteen . 

1.  Objections  to  the  "Warrant  of  arrest,  or  to  the  aflSdavit  upon  which 
it  issued,  must  be  made  before  the  examination  of  the  prisoner  has  been  had, 
and  he  has  been  held  to  answer  by  the  committing  magistrate.  People  v. 
SmUh,  1  CaL  9. 

815.  The  warrant  must  specify  the  name  of  the  defendant, 
or,  if  it  is  unknown  to  the  magistrate,  the  defendant  may  be 
designated  therein  by  any  name.  It  must  also  state  the  time  of 
issuing  it,  and  the  county,  city,  or  town  where  it  is  issued,  and 
be  signed  by  the  magistrate,  with  his  name  of  of&ce. 

816.  The  warrant  must  be  directed  to  and  executed  by  a 
peace  officer. 

817.  A  peace  ofScer  is  a  sheriff  of  a  county,  or  a  constable, 
marshal,  or  policeman  of  a  township,  city,  or  town. 

818.  If  a  warrant  is  issued  by  a  justice  of  the  supreme  court, 
or  Judge  of  a  superior  court,  it  may  be  directed  generally  to 
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any  sheriflf,  constable,  marshal,  or  policeman  in  the  state,  and 
may  be  executed  by  any  of  those  officers  to  whom  it  may  be  de- 
livered. [Amendment,  approved  April  12,  1880;  in  effect  imme- 
diately, 

819.  If  it  is  issued  by  any  other  magistrate,  it  may  be  di- 
rected generally  to  any  sheriflf,  constable,  marshal,  or  police- 
man in  the  county  in  which  it  is  issued,  and  may  be  executed  in 
that  county;  or,  if  the  defendant  is  in  another  county,  it  may 
be  executed  therein  upon  the  written  direction  of  a  magistrate 
of  that  county,  indorsed  upon  the  warrant,  signed  by  bim,  with 
his  name  of  office,  and  dated  at  the  county,  city,  or  town  where 
it  is  made,  to  the  following  effect;  **Thi8  warrant  may  be  exe- 
cuted in  the  county  of "  (naming  the  county). 

820.  The  indorsement  mentioned  in  the  last  section  can  not» 
however,  be  made  unless  the  warrant  of  arrest  be  accompanied 
with  a  certificate  of  the  clerk  of  the  county  where  such  warrant 
was  issued,  under  the  seal  of  the  superior  court  thereof,  as  to  the 
official  character  of  the  magistrate,  or,  unless  upon  the  oath  of 
a  credible  witness,  in  writing,  indorsed  on  or  annexed  to  the 
warrant,  proving  the  handwriting  of  the  magistrate  by  whom 
it  was  issued.  Upon  such  proof,  the  magistrate  indorsing  the 
warrant  is  exempted  from  liability  to  a  civil  or  criminal  action, 
though  it  afterwards  appear  that  the  warrant  was  illegally  or 
improperly  issued.  [Amendynent,  approved  April  12,  1880;  in 
effect  immediately. 

821.  If  the  offense  charged  is  a  felony,  the  officer  making 
the  arrest  must  take  the  defendant  before  the  magistrate  who 
issued  the  warrant,  or  some  other  magistrate  of  the  same 
county,  as  provided  in  section  824. 

1.  Bail—Defendcmt  must  be  Taken  before  Magistrate  Wlio  Issuad 
"Warrant.— Sec.  824  n,  1. 

2.  Duty  of  Offloer.— i^x  parte  Branigan,  19  CaL  133. 

822.  If  the  offense  charged  is  a  misdemeanor,  and  the  de- 
fendant is  arrested  in  another  county,  the  officer  must,  upon 
being  required  by  the  defendant,  take  him  before  a  magistrate 
in  tbat  county,  who  must  admit  the  defendant  to  bail,  and  take 
bail  from  him  accordingly. 

1.  Bail— Defendcmt  must  be  Taken  before  Magistrate  TVho  Issued 
Warrant— Sec.  824,  n.  1. 

2.  Bail  as  MaUer  of  Right.— Sec.  1271,  n.  1. 

8523.  On  taking  the  bail,  the  magistrate  must  certify  that 
fact  on  the  warrant,  and  deliver  the  warrant  and  undertaking 
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of  bail  to  the  ofiScer  haying  charge  of  the  defendant.  The  of- 
ficer must  then  discharge  the  defendant  from  arrest,  and  must, 
without  delay,  deliver  the  warrant  and  undertaking  to  the  clerk 
of  the  court  at  which  the  defendant  is  required  to  appear. 

824.  If,  on  the  admission  of  the  defendant  to  bail,  the  bail 
is  not  forthwith  given,  the  officer  must  take  the  defendant  be- 
fore the  magistrate  who  issued  the  warrant,  or,  in  case  of  his 
absence  or  inability  to  act,  before  the  nearest  or  most  access- 
ible magistrate  in  the  same  county,  and  must  at  the  same  time 
deliver  to  the  magistrate  the  warrant,  with  his  return  thereon 
indorsed  and  subscribed  by  him. 

1.  Bail— Defendant  must  be  Taken  before  Magistrate  TVho  Issued 
Warrant. — In  Ex  parte  Hung  Sin,  54  CaL  102,  the  prisoner  was  arrested  in 
San  Francisco  on  a  warrant,  issued  by  a  magistrate  of  Sacramento  county,  on 
a  charge  of  grand  larceny.  Application,  by  writ  of  habecu  corpus,  was  made 
to  the  supreme  court  by  the  prisoner  to  be  admitted  to  bail:  Held,  that  the 
charge  being  a  felony,  in  order  to  procure  bail,  the  prisoner  should  be  taken 
before  the  magistrate  by  whom  the  warrant  was  issued,  or  some  other  magis- 
trate of  Sacramento  county. 

825.  The  defendant  must  in  all  cases  be  taken  before  the 
magistrate  without  unnecessary  delay,  and  any  attorney  at  law 
entitled  to  .practice  in  courts  of  record  of  California,  may,  at 
the  request  of  the  prisoner  after  such  arrest,  visit  the  person 
so  arrested.  [Amendment,  approved  April  9,  1880;  in  effect  from 
passage. 

1.  Reasonable  Time  Allowed  Defendant  to  Obtain  Counsel.— 

Sec  S59,  n.  1. 

8526.  If  the  defendant  is  brought  before  a  magistrate  other 
than  the  one  who  issued  the  warrant,  the  depositions  on  which 
the  warant  was  granted  must  be  sent  to  that  magistrate,  or,  if 
they  can  not  be  procured,  the  prosecutor  and  his  witnesses 
must  be  summoned  to  give  their  testimony  anew. 

827.  When  an  information  is  laid  before  a  magistrate  of  ike 
commission  of  a  public  offense  triable  in  another  county  of  the 
state,  but  showing  that  the  defendant  is  in  the  county  where 
the  information  is  laid,  the  same  proceedings  must  be  had  as 
prescribed  in  this  chapter,  except  that  the  warrant  must  require 
the  defendant  to  be  taken  before  the  nearest  or  most  accessible 
magistrate  of  the  county  in  which  the  offense  is  triable,  and 
the  depositions  of  the  informant  or  prosecutor,  and  of  the  wit- 
nesses who  may  have  been  produced,  must  be  delivered  by  the 
magistrate  to  the  officer  to  whom  the  warrant  is  delivered. 

828.  The  officer  who  executes  the  warrant  must  take  the  de- 
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fendant  before  tbe  nearest  or  most  accessible  magistrate  of  the 
county  in  which  the  offense  is  triable,  and  must  deliver  to  him 
the  depositions  and  the  warrant,  with  his  return  indorsed 
thereon,  and  the  magistrate  must  then  proceed  in  the  same 
manner  as  upon  a  warrant  issued  by  himself. 

829.  If  the  ofifense  charged  in  the  warrant  issued  pursuant 
to  section  827  is  a  misdemeanor,  the  officer  must,  upon  being 
required  by  the  defendant,  take  him  beforfe  a  magistrate  of  the 
county  in  which  the  warrant  was  issued,  who  must  admit  the 
defendant  to  bail,  and  immediately  transmit  the  warrant,  depo- 
sitions, and  undertaking,  to  the  clerk  of  the  court  in  which  the 
defendant  is  required  to  appear. 

CHAPTER  V. 
ARREST,  BY  WHOM  AND  HOW  MADE. 

Section  834.  Arrest  defined.     By  whom  made. 

835.  How  an  arrest  is  made  and  what  restraint  allowed. 

836.  Arrests  by  peace  officers. 

837.  Arrests  by  private  persons. 

838.  Magistrates  may  order  arrest. 

839.  Persons  making  arrest  may  summon  assistance. 

840.  When  the  arrest  may  be  made. 

841.  Arrest,  how  made. 

842.  Warrant  must  be  shown,  when. 

843.  What  force  may  be  used. 

844.  Doors  and  windows  may  be  broken,  when.  . 

845.  Same. 

846.  Weapons  may  be  taken  from  persons  arrested. 

847.  Duty  of  a  private  person  who  has  made  an  arrest. 

848.  Duty  of  officer  arresting  with  warrant. 

849.  Person  arrested  without  a  warrant  to  be  taken  before  a  mag- 

istrate.    Information  to  be  filed. 

850.  Arrest  by  telegraph. 

851.  Same. 

834.  An  arrest  is  taking  a  person  into  custody,  in  a  case  and 
in  the  manner  authorized  by  law.  An  arrest  may  be  made  by  a 
peace  officer  or  by  a  private  person. 

1.  Arrest. — Mere  spoken  words  do  not  constitute  an  arrest;  there  must 
be  something  by  way  of  physical  restraint.  1  Bish.  Grim.  Proc.,  sec.  157. 
It  is  sufficient,  however,  if  the  party  making  the  arrest  touch  or  lay  his  hands 
upon  the  other,  although  he  may  not  succeed  in  stopping  or  holding  him. 
Genner  v.  Sparks,  6  Mod.  173 ;  WhWiead  v.  Keyes,  3  Allen,  495.  So  if  • 
person  submits  upon  being  informed  by  the  officer  of  the  purpose  to  arrest 
him,  nothing;  more  is  required.  Emery  v.  ChcMey,  18  N.  H.  198;  Movtrry  v. 
Cliase^  100  Mass.  79;  Bissell  v.  Oold,  19  Am.  Dec.  487.  If  the  person  making 
the  arrest  have  the  present  abihty  to  take  the  prisoner,  an'd  the  latter  goes 
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with  him.  Dot  rolnntarily,  bat  jrielding  to  a  superior  force,  it  is  an  arrest. 
Id. 

2.  'Wrongful  Arrest,  ^KTho  liiable  Tor.^Bissell  v.  Ooid,  19  Am. 
Dec  490. 

3.  Arrest  on  both  CItII  and  Criminal  Prooeee.— An  officer,  armed 
with  process  for  the  arrest  of  a  person  in  a  civil  action,  can  not  take  the  per- 
son from  the  hands  of  another  officer  who  holds  him  on  a  warrant  issued  in 
a  criminal  case;  in  such  cases  the  interest  of  the  private  suitor  must  yield  to 
the  paramount  interest  of  the  people.     Ex  parte  Bosenblatf  51  Cal.  285. 

835.  An  arrest  is  made  by  an  actual  restraint  of  the  person 
of  the  defendant,  or  bj  bis  submission  to  the  custody  of  an 
officer.  The  defendant  must  not  be  subjected  to  any  more 
restraint  than  is  necessary  for  his  arrest  and  detention. 

1.  Homicide  Committed  in  Making  Arrest— Sec.  196,  n.  2. 

2.  Arrest — How  Made. — In  those  cases  in  which  an  arrest  is  not  sub- 
mitted  to,  there  must  be  an  actual  physical  caption  or  manual  touching  of 
the  body.  The  party  must  be  deprived  of  his  liberty,  or  there  must  be  some 
restraint  thereof.  Words  are  not  sufficient  Oenner  v.  Sparkes,  1  Salk.  79; 
Bussen  v.  Lucas,  1  Car.  &  P.  153.  If,  however,  the  party  submits  to  the 
arrest,  and  is  within  the  power  of  the  officer  or  other  person  effecting  the 
arrest,  it  is  sufficient,  without  any  actual  taking  or  touching  the  person. 
BUmU  v.  Oold,  19  Am.  Dec.  487;  Brushaberv.  Segemann,  22  Mich.  266.  See 
note  to  preceding  section.  ' 

3.  Resisting  Anrest — It  is  the  duty  of  every  man  to  submit  to  a  lawful 
arrest,  and  a  resistance  is  a  felony.  A  person  making  an  arrest,  however, 
should  only  use  such  force  as  may  be  necessary;  but,  if  obliged  to,  he  may 
take  the  life  of  the  person  that  he  is  attempting  to  arrest,  and  such  homicide 
is  justifiable.  1  Bish.  Crim.  Proc.,  sees.  159,  160 ;  Lander  v.  MiUfi,  3  Or. 
35;  Morton  v.  Bradley,  30  Ala.  683;  Mesmer  v.  Com.,  26  Gratt  977.  This 
rule  alike  applies  in  arrests  for  felonies  or  misdemeanors.  1  Bish.  Crim.  Proc., 
sec.  160;  but  see  Titter  v.  State,  44  Tex.  128;  Conraddy  v.  People,  5  Park. 
C.  R.  234.  If  the  officer  has  no  authority  to  make  the  arrest,  or  having  the 
authority,  is  not  known  to  be  an  officer,  and  does  not  in  some  way  notify  the 
party  that  he  is  an  officer,  and  has  authority,  the  party  arrested  may  lawfully 
resist  the  arrest,  as  if  it  were  made  by  a  private  person.  State  v.  Bryant,  65 
N.  C.  329;  StaU  v.  Belk,  76  Id.  14;  1  East  P.  C.  309,  312,  314.  See  article 
upon  this  subject  in  20  Alb.  L.  J.  215. 

4.  Fleeing  from  Arrest — There  is  a  very  broad  distinction  between  for- 
cible opposition  to  an  arrest  and  attempting  to  flee  from  it  In  oases  of  mis- 
demeanor there  is  no  rule  of  law  that  takes  away  from  a  man  who  flees  from 
an  attempted  arrest  the  right  to  defend  his  life.  An  officer  in  such  cases  is 
not  justified  in  shooting  at  a  person  whom  he  is  attempting  to  arrest,  because 
he  will  not  stop.  Brady  v.  Price,  19  Tex.  285;  Tiner  v.  State,  44  Tex.  130; 
Middleion  v.  Holmes,  3  Port.  15.  But  in  cases  of  a  felony,  the  officer  nrny 
call  upon  him  to  stop,  and  if  he  refuses,  the  officer  is  justified  in  shooting  at 
him  to  compel  him  to  stop.  Mesmer  v.  Com,,  26  Gratt.  976;  Brooks  v.  Com,, 
11  P.  F.  Smith  (Pa.),  352;  1  Bish.  Crim.  Proc..  sec.  159. 

5.  Unla'^fol  Arrest — A  person,  the  arrest  of  whom  is  attempted  to  be 
made  unlawfully,  may  resist  such  arrest,  but  not  to  the  taking  of  life.     State 
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V.  Belk,  76  N.  C.  10;  1  BUh.  Crim.  Proc.,  sec.  162.  "He  may  stand  his 
ground  and  repel  force  by  force,  taking  care  that  the  force  employed  does  not 
exceed  the  bounds  of  mere  defense  and  prevention,  and  that  it  does  not 
become  enormonsly  disproportionate  to  the  injury  threatened.'*  Hor.  & 
Thomp.  Cases  in  Self-defense,  713.  So  a  person  who  has  been  unlawfully 
arrested,  is  justified  in  escaping  if  he  can,  using  no  more  force  than  is  neces- 
sary to  accomplish  this  object.    State  v.  Leach,  7  Conn.  452. 

836.  A  peace  officer  may  make  an  arrest  in  obedience  to  a 
warrant  delivered  to  bim,  or  may,  witbout  a  warrant,  arrest  a 
person: 

1.  For  a  public  offense  committed  or  attempted  in  bis  pres- 
ence. 

2.  Wben  a  person  arrested  bas  committed  a  felony,  altbough 
not  in  his  presence. 

3.  Wben  a  felony  bas  in  fact  been  committed,  and  be  bas 
reasonable  cause  for  believing  tbe  person  arrested  to  bave  com- 
mitted it. 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of  tbe  com- 
mission of  a  felony  by  tbe  party  arrested. 

5.  At  nigbt,  when  tbere  is  reasonable  cause  to  believe  tbat  be 
bas  committed  a  felony. 

1.  Offense  in  Presence  of  OflBcer.— It  is  the  duty  of  an  officer  to  arrest 
all  persons  committing,  or  attempting  to  commit,  any  crime  within  his  presence. 
JUcCuUough  v.  Com.,  17  P.  F.  Smith  (Pa.),  30;  Com.  v.  Deacon,  8  Serg.  &R. 
47;  In  re  Powers,  26  Vt.  261;  Wolf  v.  State,  19  Ohio  St.  248;  ShaiUey  ▼. 
Wells,  71  111.  78.  The  arrest  shonld  be  made  promptly,  and  if  the  offenders 
are  not  arrested  at  the  time,  they  can  not  be,  after  the  transaction  is  over, 
without  a  warrant.  Roberts  v.  State,  1  Mo.  138;  Reg.  v.  Walker,  6  Cox  C.  C. 
371.  Within  a  reasonable  time  is  sufficient.  Taylor  v.  Strong,  3  Wend. 
384.     See  People  v.  Pool,  27  Cal.  572. 

2.  Charge  Blade  apon  Reasonable  Cause,  etc.— An  officer  or  private 
person,  having  reasonable  cause  to  suspect  a  particular  person  guilty  of  a 
public  offense,  may,  acting  in* good  faith,  arrest  him  without  a  warrant. 
Reuck  V.  McGregor,  3  Vroom,  70;  Bums  v.  Erhen,  40  N.  Y.  463.  The  offense, 
however,  must  amount  to  a  felony,  for  neither  one  acting  without  a  warrant, 
has  the  right  to  arrest  a  person  for  a  misdemeanor  committed  on  an  occa- 
sion already  passed.  1  Bish.  Crim.  Proc.,  sees.  167,  181;  Shanley  v.  Wells, 
71  HI.  78;  Com.  v.  Carey,  12  Cush.  246;  Com.  v.  McLaughlin,  12  Id.  615; 
Com.  V.  O^Connor,  7  Allen,  583;  unless  it  be  for  such  a  dangerous  assault  as 
may  end  in  a  felony.  Coupeyv.  Henley,  2  Esp.  540;  Shanley  v.  Wells,  71  HI. 
78.  What  is  a  reasonable  cause  for  suspicion  it  a  question  of  law;  but  it  is 
for  the  jury  to  determine  the  fact,  whether  or  not  it  exists  in  the  circum- 
stances of  a  particular  case.  1  Bish.  Crim.  Proc.,  sec.  182;  Davis  v.  RusseU^ 
2  Moo.  &  P.  590.  An  officer  who  arrests  a  person,  after  the  governor  has, 
pursuant  to  law,  issued  a  proclamation  that  a  felony  has  been  committed, 
acts  upon  reasonable  cause.  Eanes  v.  Stale,  6  Humph.  53.  See  Com.  v. 
Presby,  14  Gray,  65;  Lawrence  v.  Uedger,  3  Taunt.  14. 
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3.  Refusing  to  Arrest — Sec.  142. 

4.  'Warrant,  by  VTliom  Executed. —Sec  816. 

5.  Peace  0£Bcers. — Sec.  817. 

6.  Arrest  under  Warrant,  Duty  of  0£Bcer.— Sec.  848. 

7.  Arrest  without  Warrant,  Duty  of  0£Bcer.— Sec.  849. 

837.  A  private  person  may  arrest  another: 

1.  For  a  public  offense  committed  or  attempted  in  his  pres- 
ence. 

2.  When  the  person  arrested  has  committed  a  felony,  al- 
though not  in  his  presence. 

3.  When  a  felony  has  been  in  fact  committed,  and  he  has 
reasonable  cause  for  believing  the  person  arrested  to  have  com- 
mitted it. 

1.  Private  Persons  —  Arresting  for  Offense  Committed  in  their 
Presence. — It  is  iDcumbent  upon  a  private  citizen,  the  same  as  upon  an 
officer,  to  arrest  another  for  the  commission  of  a  crime  in  his  presence.  The  ar- 
rest must  be  made  promptly,  and  can  not  be  made,  if  for  a  misdemeanor,  after 
tlfe  affair  is  over.  1  Bish.  Crim.  Proc.,  sec.  167.  A  neglect  to  arrest  a  per- 
son who  is  committing  a  felony  in  the  presence  of  another,  is  highly  crimi- 
nal, and  renders  the  latter  liable  to  punishment.  Id.,  sec.  166.  So  a  person 
who  sees  another  attempting  to  commit  a  felony,  although  such  attempt  is 
only  a  misdemeanor,  may  arrest  him.  Heuck  v.  McGregor,  3  Vroom,  70; 
£fXY,  hunt,  1  Moo.  93;  Nandcock  v.  Baker,  2  B.  &  P.  260. 

2.  Reasonable  Cause. — ^As  before  stated,  it  is  the  duty  of  a  private  per- 
son, having  reasonable  cause  to  suspect  a  person  guilty  of  a  felony,  to  arrest 
him,  although  he  has  no  warrant  authorizing  him  so  to  do.  Sec.  836,  n.  2; 
HoUry  v.  Mix,  3  Wend.  350;  Long  v.  State,  12  Ga.  293;  Doering  v.  State,  49 
lud.  56.  The  chief  distinction  between  the  power  of  an  officer  and  of  a  pri- 
vate person  to  arrest  a  person  for  the  commission  of  a  felony  that  is  past,  is, 
should  the  arrested  one  be  found  not  guilty,  that  the  private  person  will  not  be 
justified  unless  a  felony  has  been  actually  committed  by  some  one,  while  the 
officer  is  justified  though  no  offense  has  been  committed;  yet  both  must 
have  had  reasonable  cause  to  suspect  the  one  apprehended.  Burns  v.  Erben, 
40  N.  Y.  463;  Eanen  v.  Staie,  6  Humph.  53;  Com.  v.  Presby,  14  Gray,  65; 
LewU  V.  State,  3  Head,  127,  146;  1  Bish.  Grim.  Proc.,  sec.  181.  If  a  felony 
has  been  in  fact  committed,  and  a  private  person  Uas  reasonable  cause  to 
suspect  a  particular  person,  he  may,  acting  in  good  faith,  arrest  him  without 
incurring  any  liability,  civil  or  criminal,  should  the  suspicion  prove  un- 
founded. Id.,  sec  168;  Ledwith  v.  Catchpole,  Cald.  291;  Brockway  v.  Craw- 
tor^  3  Jones  (N.C.),  433;  Wakely  v.  Hart,  6  Binn.  316.  Authorities  ex- 
pressing a  different  view  are  found,  but  they  are  contrary  to  the  general  cur- 
rent of  authority.  Rohan  v.  Sawin,  6  Cush.  281 ;  Com.  v.  Carey,  12  Id,  246, 
251;  Kindred  v.  Stitt,  51  111.  401.  As  to  what  is  reasonable  cause,  see  sec. 
836,  n.  2. 

888.  A  magistrate  may  orally  order  a  peace  officer  or  private 
person  to  arrest  any  one  committing,  or  attempting  to  commit,  a 
public  offense  in  the  presence  of  such  magistrate. 
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1.  Arrest  by  Verbal  Order.—  Where  a  felony  or  other  breach  of  peace 
is  committed  in  the  presence  of  a  magistrate,  he  may,  as  well  by  verbal  or- 
der as  by  warrant,  command  the  arrest  of  the  offender.  1  Bish.  Crim.  Proc., 
sec.  178;  Com.  v.  McGahej/f  11  Gray,  194. 

2.  Magistrates,  "Who  Are. — Sec.  808. 

839.  Any  person  making  an  arrest  may  orally  summon  as 
many  persons  as  he  deems  necessary  to  aid  him  therein. 

1.  Private  Persons  Assisting  Officer  in  Arrest.  —An  officer  who  deems 
it  necessary  in  making  an  arrest,  may  call  upon  a  bystander  for  help,  or  com- 
mand the  aid  of  all  persons  in  his  precinct,  whether  acting  with  or  without  a 
warrant.  1  Bish.  Crim.  Proc.,  sec.  185;  State  v.  Sftato^  3  Ired.  20;  Coyles  v. 
Hurtiriy  10  Johns.  85;  MUchell  v.  StaU,  7  Eng.  50.  A  refusal  to  assist  is 
punishable,  if  the  officer  is  proceeding  by  lawful  authority.  State  v.  ShaWf 
3  Ired.  20;  or  if  he  is  not,  his  command  will  be  a  justification  to  one  who, 
knowing  his  official  character,  comes  in  good  faith  to  his  assistance.  McMahan 
V.  Qreen,  34  Vt.  69;  Reed  v.  Rice,  2  J.  J.  Marsh.  44.  See  Dietrichs  v.  Shaw, 
43  Ind.  175. 

840.  If  the  offense  charged  is  a  felony,  the  arrest  may  |>e 
made  on  any  day,  and  at  any  time  of  the  day  or  night.  If  it 
is  a  misdemeanor,  the  arrest  can  not  be  made  at  night,  unless 
upon  tbe  direction  of  the  magistrate,  indorsed  upon  the  wur- 
rant. 

841.  The  person  making  the  arrest  must  inform  the  person  to 
be  arrested  of  the  intention  to  arrest  him,  of  the  cause  of  the 
arrest,  and  the  authority  to  make  it,  except  when  the  person  to 
be  arrested  is  actually  engaged  in  the  commission  of  or  an  at- 
tempt to  commit  an  offense,  or  is  pursued  immediately  after  its 
commission,  or  after  an  escape. 

1.  Immediate  Pursuit.— In  People  v.  Pool,  2^1  Cal.  572,  it  was  said  that 
if,  after  committing  a  felony,  the  guilty  parties  flee  and  soon  after  are  pur- 
sued by  officers  and  overtaken  at  a  distance  of  ten  or  twelve  miles  from  the 
place  where  the  crime  was  committed,  this  is  immediate  or  fresh  pursuit,  and 
that  notice  of  the  official  character  of  the  person  attempting  to  make  the 
arrest,  or  of  the  cause  of  the  arrest,  is  unnecessary. 

2.  Disclosure  of  Purpose  to  Arirest— An  officer  or  a  private  person 
seeking  to  arrest  another  should  make  known  his  purpose.  Brooks  v.  Com., 
11  P.  F.  Smith,  352;  State  v.  Bryant,  65  N.  C.  327;  People  v.  Pool,  27  CaL 
570.  The  circumstances  of  each  particular  case  may  render  this  purpose 
plain;  and  if  they  do,  resistance  to  the  arrest  will  be  illegal.  1  Bish.  Crim. 
Proc.,  sec.  158.  Thus  if  one  is  wearing  the  accustomed  badge  of  office,  this 
is  sufficient  to  give  notice  to  the  arrested  party.  Yates  v.  People,  32  N.  Y. 
509;  Com.  v.  Tobin,  108  Mass.  426.  Where  a  party  is  apprehended  in  the 
commission  of  an  offense,  or  upon  fresh  pursuit  afterward,  notice  of  the  offi- 
cial character  of  the  person  making  the  arrest,  or  the  cause  of  the  arrest,  is 
unnecessary,  because  he  must  know  the  reason  why  he  is  apprehended. 
People  V.  Pool,  27  Cal.  576. 
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842.  If  tbe  person  making  the  arrest  is  acting  under  the 
authority  of  a  warrant,  he  must  show  the  warrant,  if  required. 

1.  Moat  Show  Warrant.  — A  person  need  not  take  for  granted  that  a 
person  who  says  that  he  has  a  warrant  against  him,  speaks  the  truth.  The 
party  arrested,  has  a  right  to  see  the  warrant,  if  the  arrest  is  made  by  virtue 
of  one.  HaU  v.  Roche,  8  T.  R.  187;  State  v.  Freeman,  8  Iowa,  428;  PlcuUere  v. 
State,  1  Tex.  App.  673;  State  v.  Phinney,  42  Me.  384;  Drennan  v.  People, 
10  Mich.  169.  Where  tbe  officer  is  known  the  party  arrested  is  not  entitled 
to  a  perusal  of  the  warrant,  until  he  has  acknowledged  the  officer's  authority, 
and  his  power  acquiesced  in.  Com.  v.  Cooley,  6  Gray,  350,  356,  357.  See . 
State  V.  Townsend,  5  Harr.  (Del.)  487;  Arnold  v.  Steeves,  10  Wend.  514. 

843.  When  the  arrest  is  being  made  by  an  officer  under  the 
authority  of  a  warrant,  after  information  of  the  intention  to 
make  the  arrest,  if  the  person  to  be  arrested  either  flees  or 
forcibly  resists,  the  officer  may  use  all  necessary  means  to  eflFect 
the  arrest. 

1.  The  0€Bcer  may  Take  the  Life  of  a  person  if  the  arrest  can  not  be 
accomplished  without  resort  to  such  violent  means.  Sec.  196,  n.  2.  He  is  also 
justitied,  when  it  appears  necessary,  in  making  an  assault  upon  any  one 
interfering  to  prevent  the  arrest  or  to  assist  the  party  from  being  arrested. 
Doering  v.  State,  49  Ind.  66. 

844.  To  make  an  arrest,  a  private  person,  if  the  offense  \e 
a  felony,  and  in  all  cases  a  peace  officer,  may  break  open  the 
door  or  window  of  the  house  in  which  the  person  to  be  arrested 
is,  or  in  which  tbey  have  reasonable  grounds  for  believing  him 
to  be,  after  having  demanded  admittance  and  explained  the 
purpose  for  which  admittance  is  desired.  {Amendment^  approved 
March  30,  1874;  in  effect  July  1,  1874. 

1.  0€Boer  in  Making  Arrest,  may  Break  open  Doors  and  Windows. 
See  1  Russ.  on  Crimes,  839;  Com.  v.  Tohin,  108  Moss.  426;  Com.  v.  Reynolds, 
120  Id.  190. 

2.  Entering  House  to  Make  Arrest —Admittance  must  first  be 
demanded  and  refused,  before  an  officer  is  justified  in  breaking  into  a  house 
in  which  the  person  to  be  arrested  is,  or  believed  to  be.  1  Bish.  Crim.  Proc, 
sec.  201;  Launock  v.  Brown,  2  Bam.,&  Aid.  592;  Com.  v.  McGalwij,  11  Gray, 
194.  • 

845.  Any  person  who  has  lawfully  entered  a  house  for  the 
purpose  of  making  an  arrest,  may  break  open  the  door  or  win- 
dow thereof  if  detained  therein,  when  necessary  for  the  pur- 
pose of  liberating  himself,  and  an  officer  may  do  the  same, 
when  necessary  for  the  purpose  of  liberating  a  person  who, 
acting  in  his  aid,  lawfully  entered  for  the  purpose  of  making 
an  arrest,  and  is  detained  therein. 

846.  Any  person  making  an  arrest  may  take  from  the  person 
arrested  all  offensive  weapons  which  he  may  have  about  his 
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person,  and  must  deliver  them  to  the  magistrate  before  whom 
he  is  taken. 

847.  A  private  person  v«rho  has  arrested  another  for  the 
commission  of  a  public  offense  must,  without  unnecessary 
delay,  take  the  person  arrested  before  a  magistrate,  or  deliver 
him  to  a  peace  officer. 

848.  An  officer  making  an  arrest,  in  obedience  to  a  warrant, 
must  proceed  with  the  person  arrested  as  commanded  by  the 

,  warrant,  or  as  provided  by  law. 

1.  "Warrant  of  Arrest,  Form  ot— -Sec.  814. 

849.  When  an  arrest  is  made  without  a  warrant  by  a  peace 
officer  or  private  person,  the  person  arrested  must,  without  un- 
necessary delay,  be  taken  before  the  nearest  or  most  accessible 
magistrate  in  the  county  in  which  the  arrest  is  made,  and  an 
information,  stating  the  charge  against  the  person,  must  be  laid 
before  such  magistrate. 

850.  A  justice  of  the  supreme  court,  or  a  judge  of  a  superior 
court,  may,  by  an  indorsement  under  his  Land  upon  a  warrant 
of  arrest,  authorize  the  service  thereof  by  telegraph,  and  there- 
after a  telegraphic  copy  of  such  warrant  maj  be  sent  by  tele- 
graph to  one  or  more  peace  officers,  and  such  copy  is  as  effectual 
in  tbe  hands  of  any  officer,  and  he  must  proceed  in  the  same 
manner  under  it  as  though  he  had  an  original  warrant  issued 
by  the  magistrate  making  the  indorsement.  [Amendment,  ap- 
proved April  12,  1880;  in  effect  immediately. 

851.  Every  officer  causing  telegraphic  copies  of  warrants  to 
be  sent,  must  certify  as  correct,  and  file  in  the  telegraph  office 
from  which  such  copies  are  sent,  a  copy  of  the  warrant  and 
indorsement  thereon,  and  must  return  the  original  with  a  state- 
ment of  his  action  thereunder. 

CHAPTER    VI. 

RETAKING  AFTER  AN  ESCAPE  OR  RESCUE.. 

Sectiom  854.  May  be  at  any  time  or  in  any  place  in  the  state. 

855.  May  break  open  door  or  window  if  admittance  refused. 

854.  If  a  person  arrested  escape,  or  is  rescued,  tbe  person 
from  whose  custody  he  escaped  or  was  rescued,  may  imme- 
diately pursue  and  retake  him  at  any  time  and  in  any  place 
within  the  state. 

1.  Rescues.— Sec.  101,  n.  1. 

2.  Escapes.— Sec.  105,  n.  1. 

3.  Assisting  Escapes.- Sec.  109. 
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855.  To  retake  the  person  escaping  or  rescued,  the  person 
pursuing  may  break  open  an  outer  or  inner  door  or  window  of 
a  dwelling-house,  if,  after  notice  of  bis  intention,  he  is  refused 
admittance. 

CHAPTER  Vn. 

EXAMINATION   OP   THE  CASE,  AND  DISCHARGE  OP  THE  DE- 
PENDANT,  OR  HOLDING  HIM  TO  ANSWER. 

SecHon  858.  Magistrate  to  infonn  the  defendant  of  the  charge,  and  his 
right  to  counsel. 

859.  Time  to  send  and  ending  for  counsel. 

860.  Examination,  when  to  proceed. 

861.  When  to  be  completed.     Postponement. 

862.  On  postponement,  defendant  to  be  committed  or  discharged 

on  bail 
86.3.  Porm  of  commitment. 

864.  Depositions  to  be  read  on  examination  and  subpoenas  issued. 

865.  Examination  of  witnesses  to  be  in  presence  of  defendant,  and 

his  right  to  cross-examine. 

866.  Examination  of  defendant's  witnesses. 

867.  Exclusion  and  separation  of  witnesses. 

868.  .Who  may  be  present  at  the  examination. 

869.  Testimony,  how  taken  and  authenticated. 

870.  Deposition,  by  whom  and  how  kept. 

871.  Defendant,  when  and  how  discharged. 

872.  When  and  how  to  be  committed. 

873.  Order  for  commitment. 

874.  Repealed. 

875.  Order  for  bail  on  commitment 

876.  Commitment,  how  made  and  to  whom  delivered. 

877.  Porm  of  commitment. 

878.  Undertaking  of  witnesses  to  appear,  when  and  how  taken. 

879.  Security  for  the  appearance  of  witnesses,  when  and  how  re- 

quired. 

880.  Infants  and  married  women  may  be  required  to  give  security. 

881.  Witnesses  to  be  committed  on  refusal  to  give  security  for 

their  appearance. 

882.  Witness  unable  to  give  security  may  be  conditionally  ex- 

amined.   Not  applicable  to  accomplice. 

883.  Magistrate  to  return  depositions,  etc.,  to  the  court. 

858.  When  the  defendant  is  brought  before  the  magistrate 
upon  an  arrest,  either  with  or  without  warrant,  on  a  charge  of 
having  committed  a  public  ofifense,  the  magistrate  must  imme- 
diately inform  him  of  the  charge  against  him,  and  of  his  right 
to  the  aid  of  counsel  in  every  stage  of  the  proceedings. 

1.  Waiver  of  Examination.— It  is  held  that  the  provisions  of  the  Penal 
Code  do  not  authorize  a  defendant  to  waive  the  preliminary  examination  pro- 
16 
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vided  for  in  this  chapter.  Kalloch  v.  Superior  Court,  6  Pac.  C.  L.  J.  526; 
Ex  parte  Walsh,  39  Cal.  705.  The  charge  mentioned  in  this  section,  and  the 
indictment  mentioned  in  sec.  917,  are  not  the  same  thin^.  Ex  parte  Ryan^ 
44  Id.  657. 

859.  He  must  also  allow  the  defendant  a  reasonable  time  to 
send  for  counsel,  and  postpone  the  examination  for  that  pur- 
pose, and  must,  upon  the  request  of  the  defendant,  require  a 
peace  officer  to  take  a  message  to  any  counsel  in  the  township 
or  city  the  defendant  may  name.  The  officer  must,  without  de- 
lay and  without  fee,  perform  that  duty. 

1.  Defendant's  Right  to  Counsel.— The  right  to  have  the  assistance  of 
counsel  is  a  constitutional  one.     Art  1,  sec.  13.    See  sec.  825. 

860.  If  the  defendant  requires  the  aid  of  counsel,  the  magis- 
trate must,  immediately  after  the  appearance  of  counsel,  or  if, 
after  waiting  a  reasonable  time  therefor,  none  appears,  proceed 
to  examine  the  case. 

861.  The  examination  must  be  completed  at  one  session,  un- 
less the  magistrate,  for  good  cause  shown  by  affidavit,  postpone 
it.  The  postponement  can  not  be  for  more  than  two  days  at 
each  time,  nor  more  than  six  days  in  all,  unless  by  consent  or 
on  motion  of  the  defendant. 

1.  Examination  must  be  Brought  on  within  Six  Days. — A  person 
who  is  arrested,  charged  with  the  commission  of  a  crime  in  another  state, 
with  a  view  to  his  being  surrendered  on  a  requisition  from  the  governor  of 
that  state,  is  entitled  to  his  discharge  if  his  examination  is  not  brought  on 
before  a  magistrate  within  six  days.     Ex  parte  Rosenblatt  51  Cal.  287. 

862.  If  a  postponement  is  bad,  the  magistrate  must  commit 
the  defendant  for  examination,  admit  him  to  bail,  or  discharge 
him  from  custody  upon  the  deposit  of  money  as  provided  in 
this  code,  as  security  for  his  appearance  at  the  time  to  which 
the  examination  is  postponed. 

863.  The  commitment  for  examination  is  made  by  an  indorse- 
ment, signed  by  the  magistrate  on  the  warrant  of  arrest,  to 
the  following  effect:  "The  within  named  A.  B.  having  been 
brought  before  me  under  this  warrant,  is  committed  for  ex- 
amination to  the  sheriff  of ."     If  the  sheriff  is  not  present, 

the  defendant  may  be  committed  to  the  custody  of  a  peace 
officer. 

864.  At  the  examination,  the  magistrate  must  first  read  to 
the  defendant  the  depositions  of  the  witnesses  examined  on 
taking  the  information.  He  must  also  issue  subpoenas,  sub- 
scribed by  him,  for  witnesses  within  the  state,  required  either 
by  the  prosecution  or  the  defense. 
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865.  The  witnesses  must  be  examined  in  the  presence  of  the 
defendant,  and  may  be  cross-examined  in  his  behalf. 

866.  When  the  examination  of  witnesses  on  the  part  of  the 
people  is  closed,  any  witnesses  the  defendant  may  produce 
must  be  sworn  and  examined. 

1.  Defendant  may  be  a  'Witness. — The  accused  may  become  a  witness 
for  or  against  himself  at  a  preliminary  examination;  and  if  it  appear  that 
his  testimony  was  voluntary  and  free  from  undue  influence,  it  may  be  used 
against  him  on  the  trial  for  the  offense.     People  v.  Kelley^  47  Cal.  125. 

867.  While  a  witness  is  under  examination,  the  magistrate 
may  exclude  all  witnesses  who  haye  not  been  examined.  He 
may  also  cause  the  witnesses  to  be  kept  separate,  and  to  be 
prevented  from  conversing  with  each  other  until  they  are  all 
examined. 

1.  Ezclasion  and  Separation  of  Witnesses.  —The  exclusion  of  witnesses 
in  a  criminal  action  is  not  a  matter  of  absolute  right,  but  rests  in  the  discre- 
tion of  the  trial  court.  People  v.  Oamett,  29  Cal.  622.  The  wife  and  daughters 
of  the  defendant,  if  witnesses,  may  be  excluded  from  the  court-room.  Peo- 
ple V.  Sprague^  53  Id.  491.  The  circumstance  that  a  witness  remained  in  the 
court-room  and  heard  the  evidence  of  other  witnesses,  in  disobedience  to  an 
order  of  the  court  excluding  him  from  the  court-room  while  other  witnesses 
were  under  examination,  is  no  ground  for  rejecting  his  testimony.  He  may 
be  punished  for  contempt,  but  a  party  can  not,  without  fault  on  his  own 
part,  be  deprived,  for  such  disobedience,  of  the  testimony  of  the  witness. 
People  v.  BoscovUch,  20  Id.  4.36.     Sec.  1102,  n.  40. 

868.  The  magistrate  must  also,  upon  the  request  of  the  de- 
fendant, exclude  from  the  examination  every  person  except  his 
clerk,  the  prosecutor  and  his  counsel,  the  attorney-general,  the 
district  attorney  of  the  county,  the  defendant  and  his  counsel, 
and  the  officer  having  the  defendant  in  custody. 

869.  The  testimony  of  each  witness  in  cases  of  homicide 
must  be  reduced  to  writing,  as  a  deposition,  by  the  magistrate, 
or  under  his  direction;  and  in  other  cases  upon  the  demand  of 
the  prosecuting  attorney,  or  the  defendant  or  his  counsel.  The 
magistrate  before  whom  the  examination  is  had,  may,  in  his 
discretion,  order  the  testimony  and  proceedings  to  be  taken 
down  in  short-hand,  in  all  examinations  herein  mentioned,  'and 
for  that  purpose  he  may  appoint  a  short-hand  reporter.  The 
deposition  or  testimony  of  the  witness  must  be  authenticated  in 
the  following  form : 

Fir8f — It  must  state  the  name  of  the  witness,  his  place  of 
residence,  and  his  business  or  profession. 

Seccnid — It  must  contain  the  questions  put  to  the  witness  and 
his  answers  thereto,  each  answer  being  distinctly  read  to  him  as  it 
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is  taken  down,  and  being  corrected  or  added  to  until  it  conforms 
to  what  he  declares  is  the  truth,  except  in  cases  where  the  tes- 
timony is  taken  down  in  short-hand  the  answer  or  answers  of 
the  witness  need  not  be  read  to  him. 

Third — If  a  question  put  be  objected  to  on  either  side  and 
overruled,  or  the  witness  declines  answering  it,  that  fact,  with 
the  ground  on  which  the  question  was  overruled,  or  the  answer 
declined,  must  be  stated. 

Fourth — The  deposition  must  be  signed  by  the  witness,  or  if 
he  refuses  to  sign  it,  his  reason  for  refusing  must  be  stated  in 
writinfif,  as  he  gives  it,  except  in  cases  where  the  deposition  is 
taken  down  in  short-hand  it  need  not  be  signed  by  the  witness. 

Fifth — It  must  be  signed  and  certified  by  the  magistrate  when 
reduced  to  writing  by  him,  or  under  his  direction,  and  when 
taken  down  iu  short-hand  the  transcript  of  the  reporter  appointed 
as  aforesaid,  when  written  out  in  long-hand  writing,  and  certi- 
fied as  being  a  correct  statement  of  such  testimony  and  pro- 
ceedings in  the  case,  shall  be,  prima  facie,  a  correct  statement 
of  such  testimony  and  proceedings.  The  reporter  shall,  within 
ten  days  after  the  close  of  such  examination,  if  the  defendant 
be  held  to  answer  to  the  charge,  transcribe  into  long-hand  writ- 
ing his  said  short-hand  notes,  and  certify  and  file  the  same  with 
the  county  clerk  of  the  county,  or  city  and  county,  in  which  the 
defendant  was  examined,  and  shall,  in  all  cases,  file  his  original 
notes  with  said  clerk. 

Section  2.  The  reporter's  fees  shall  be  paid  out  of  the  treas- 
ury of  the  couuty,  or  the  city  and  county,  on  the  certificate  of  the 
committing  magistrate.  [Amendment,  approved  March  3,  1881; 
in  effect  from  its  passage, 

1.  Deposition  not  the  Best  Evidence. — The  deposition  taken  in  pur- 
suance of  this  section,  is  not  the  best  or  only  evidence  of  what  a  witness 
may  have  sworn  to.  Oral  evidence  is  admissible  to  show  what  was  sworn 
upon  the  examination,  notwithstanding  the  evidence  may  have  been  reduced 
to  writing.     People  v.  Curtis^  50  Cal.  95. 

2.  Reporters'  Fees. — Section  2  of  the  act  of  March  3,  1881,  amending 
section  869,  was  treated  by  the  supreme  court,  in  Fox  v.  Lindley,  7  Pac.  C.  L. 
J.,  580,  as  a  part  of  the  latter  section,  but  it  was  held  inoperative,  because  there 
was  no  law  prescribing  the  fees  that  reporters  were  entitled  to  charge  for 
their  services  rendered  under  section  869. 

3.  Deposition  as  Evidence.— In  People  v.  Morine^  64  Cal.  675,  it  was 
said  that  before  the  deposition  of  a  witness,  taken  at  the  preliminary  examin- 
ation, could  be  read  in  evidence  against  defendant  at  the  trial,  it  must  appear 
that  the  provisions  of  the  above  section  had  been  strictly  complied  wiUi.  .  A 
question  was  also  made  whether  such  deposition  could  be  made  use  of  at  all 
against  the  defendant — whether  section  686  is  constitutional — but  the  court 
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did  not  find  it  necefisary  to  decide  it.  Such  deposition  is  not  the  best  or  only 
evidence  of  what  was  sworn  to  before  the  committing  magistrate.  The  prose- 
cution may,  on  the  trial  of  the  defendant,  prove  by  parol  what  waa  sworn 
to  before  such  magistrate.    PeopU  v.  Curtis,  60  Id.  95. 

870.  The  magistrate  or  his  clerk  must  keep  tbe  depositions 
taken  on  the  information  or  on  the  examination,  until  they  are 
returned  to  the  proper  court;  and  must  not  permit  them  to  be 
examined  or  copied  by  any  person  except  a  judge  of  a  court 
having  jurisdiction  of  the  offense,  or  authorized  to  issue  writs 
of  habeas  corpus,  the  attorney- general,  district  attorney,  or 
other  prosecuting  attorney,  and  the  defendant  and  his  counsel. 

871.  If,  after  hearing  the  proofs,  it  appears,  either  that  no 
public  offense  has  been  committed,  or  that  there  is  not  sufficient 
cause  to  believe  the  defendant  guilty  of  a  public  offense,  the 
magistrate  must  order  the  defendant  to  be  discharged,  by  an 
indorsement  on  the  depositions  and  statement,  signed  by  him, 
to  the  following  effect:  **  There  being  no  sufficient  cause  to  be- 
lieve the  within-named  A.  B.  guilty  of  the  offense  within  men- 
tioned, I  order  him  to  be  discharged." 

1.  Order  of  Diaoharge. — The  statute  contemplates  that  the  order  of  dis- 
charge shall  be  reduced  to  writing.     Es  parte  Branigan,  19  CaL  137. 

872.  If,  however,  it  appears  from  the  examination  that  a  pub- 
lic offense  has  been  committed,  and  there  is  sufficient  cause  to 
believe  the  defendant  guilty  thereof,  the  magistrate  must  make 
or  indorse  on  the  depositions  an  order,  signed  by  him,  to  the 
following  effect:  *'  It  appearing  to  me  that  the  offense  in  the 
within  depositions  mentioned  (or  any  offense,  according  to 
the  fact,  stating  generally  the  nature  thereof),  has  been  com- 
mitted, and  that  there  is  sufficient  cause  to  believe  the  within 
named  A.  B.  guilty  thereof,  I  order  that  he  be  held  to  answer 

to  the  same,  and  committed  to  the  sheriff  of  the  county  of ." 

[Amendment,  approved  April  15,  1880;  in  effect  immediately, 

1.  Commitment. — The  statute  contemplates  that  it  shall  be  in  writing. 
Ex  parte  Branigan,  19  CaL  137.  The  omission  to  state  the  name  of  the  per- 
son alleged  to  have  been  murdered  in  a  commitment  holding  a  person  to  an- 
swer upon  a  charge  of  murder,  renders  it  defective,  but  not  so  as  to  entitle 
the  accused  to  his  discharge  on  habeas  corpus.  Ex  parte  Bully  42  Id.  196. 
The  questions  whether  an  order  holding  the  accused  to  answer  is  erroneous, 
or  was  irregularly  entered,  can  not  be  considered  on  an  application  for  the 
discharge  of  the  accused  on  habeas  corpus.  Ex  parte  McCuUough,  35  Id.  100; 
Ex  parU  Bull,  42  Id.  196;  Ex  parte  Oranice,  51  Id.  375.  If  an  order  of  com- 
mitment is  sufficient  in  substance,  it  will  be  held  good  on  habeas  corpus. 
People  V.  Smilh,  1  Id.  9.    See  Ex  parte  Cahill,.52  Id.  463,  and  sec.  858,  n. 

878.  If  the  offense  is  not  bailable,  the  following  words  must 
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be  added  to  the  indorsement:  ''  And  he  is  hereby  committed  to 

the  sheriff  of  the  county  of ." 

1.  See  sec.  1284,  n.;  People  v.  Qeiger,  49  Cal.  661. 

[874.  Repealed  by  act  approved  and  in  effect  April  15, 1880. 
Amendments,  1880,  37.] 

875.  If  the  offense  is  bailable,  and  the  defendant  is  admitted 
to  bail,  the  fgllowing  words  must  be  added  to  the  order,  "  and 

that  he  be  admitted  to  bail  in  the  sum  of  dollars,  and  is 

committed  to  the  sheriff  of  the  county  of  until  he  gives 

such  bail."  [Amendment,  approved  April  15, 1880;  in  effect  imme- 
dialely, 

1.  See  sec.  1268,  n. 

876.  If  the  magistrate  order  the  defendant  to  be  committed, 
he  must  make  out  a  commitment,  signed  by  him,  with  his  name 
pf  office,  and  deliver  it,  with  the  defendant,  to  the  officer  to 
whom  he  is  committed,  or,  if  that  officer  is  not  present,  to  a 
peace  officer,  who  must  deliver  the  defendant  into  the  proper 
custody,  together  with  the  commitment. 

1.  The  Order  of  Cominitment  should  state  with  reasonable  certainty 
the  nature,  time,  and  place  of  the  offense.  Ex  parte  Bull,  42  CaL  196;  Ex 
parte  Branigan,  19  Id   133. 

2.  Form  of  Commitment.— Sec.  877|  n. 

877.  The  commitment  must  be  to  the  following  effect: 
County  of (as  the  case  may  be). 

The  People  of  the  Stale  of  California  to  the  Sheriff  of  the  County 
of ; 

An  order  having  been  this  day  made  by  me,  that  A.  B.  be 
held  to  answer  upon  a  charge  of  (stating  briefly  the  nature  of 
the  offense,  and  giving  as  near  as  may  be  the  time  when  and  the 
place  where  the  same  was  committed),  you  are  commanded  to 
receive  him  into  your  custody  and  detain  him  until  he  is  legally 
discharged. 

Dated  this day  of ,  eighteen . 

878.  On  holding  the  defendant  to  answer,  the  magistrate 
may  take  from  each  of  the  material  witnesses  examined  before 
him  on  the  part  of  the  people  a  written  undertaking,  to  the 
effect  that  he  will  appear  and  testify  at  the  court  to  which  the 
depositions  and  statements  are  to  be  sent,  or  that  he  will  forfeit 
the  sum  of  five  hundred  dollars. 

879.  )Vhen  the  magistrate  or  a  judge  of  the  court  in  which 
the  action  is  pending  is, satisfied,  by  proof  on  oath,  that  there 
is  reason  to  believe  that  any  such  witness  will  not  appear  and 
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testify  unless  security  is  required,  he  may  order  the  witness  to 
enter  into  a  written  undertaking,  with  sureties,  in  such  sum  as 
he  may  deem  proper,  for  his  appearance  as  specified  in  the  pre- 
ceding section. 

880.  Infants  and  married  women,  who  are  material  witness 
agaiost  the  defendant,  may  be  required  to  procure  sureties  for 
their  appearance,  as  provided  in  the  last  section. 

881.  If  a  witness,  required  to  enter  into  an  undertaking  to 
appear  and  testify,  either  with  or  without  sureties,  refuses  com- 
pliance with  the  order  for  that  purpose,  the  magistrate  must 
commit  him  to  prison  until  he  complies  or  is  legally  discharged. 

882.  When,  however,  it  satisfactorily  appears,  by  examina- 
tion on  oath  of  the  witness,  or  any  other  person,  that  the  wit- 
ness is  unable  to  procure  sureties,  he  may  be  forthwith  con- 
ditionally examined  on  behalf  of  the  people.  Such  examination 
must  be  by  question  and  answer,  in  the  presence  of  the  defend- 
ant, or  after  notice  to  him,  if  on  bail,  and  conducted  in  the 
same  manner  as  the  examination  before  a  committing  magistrate 
is  required  by  this  code  to  be  conducted,  and  the  witness 
thereupon  be  discharged;  but  this  section  does  not  apply  to  an 
accomplice  in  the  commission  of  the  offense  charged.  [Amend" 
ment,  ajjproved  March  14,  1878;  in  effect  from  passage, 

1.  ConBtitational  ProTision.— The  constitution  provides,  that  ''the 
legial&tnre  shall  have  power  to  provide  for  the  taking,  in  the  presence  of  the 
party  accused  and  his  counsel,  of  depositions  of  witnesses  in  criminal  cases, 
other  than  cases  of  homicide,  when  there  is  reason  to  believe  that  the  wit- 
ness, from  inability  or  other  cause,  will  not  attend  atthetriaL"  Sec.  13, 
art.  1. 

2.  Deposition  of  WitneM  in  a  Criminal  Case.— When  a  witness  for 
the  people  in  a  criminal  case  is  required  to  enter  into  an  undertaking  with 
sureties,  to  appear  and  testify,  and  is  committed  for  failure  to  comply,  and 
it  appears  that  he  is  unable  to  procure  sureties,  he  may  be  discharged  and 
his  deposition  may  be  forthwith  taken  on  behalf  of  the  people.  People  v. 
i/fc,  49  CaL  37. 

883.  When  a  magistrate  has  discharged  a  defendant,  or  has 
held  him  to  answer,  he  must  return,  without  delay,  to  the  clerk 
of  the  court  at  which  the  defendant  is  required  to  appear,  the 
warrant,  if  any,  the  depositions,  and  all  undertakings  of  bail, 
or  for  the  appearance  of  witnesses  taken  by  him. 
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TITLE  IV. 

OP  PROCEEDINGS  AFTER  COMMITMENT  AND    BE- 
FORE INDICTMENT. 

Chafteb     I.  Pbelimikabt  Provisions,  §§888-890. 

II.  Formation  of  the  Grand  Jury,  §§894-910. 
m.  Powers  and  Duties  op  a  Grand  Jury,  §§915-928. 
IV.  Presentment  and  PROCEEDiNas  Thereon,  §§931- 
937. 

CHAPTER  I. 
PRELIMINARY   PROVISIONS. 

Skction  888.  What  prosecntionB  must  be  by  indictment  or  information. 

889.  What  by  accusation  or  information. 

890.  Indictments,  informations,  and  accusations,  in  what  court 

found. 

888.  All  public  offenses  triable  in  the  superior  courts  must 
be  prosecuted  by  indictment  or  information,  except  as  provided 
in  the  next  section.  [Amendment,  approved  April  9,  1880;  in 
effect  imm£diaiely, 

1.  Indlotment  for  Mifldemeanor.— Nothing  in  the  constitution  of  this 
state,  or  in  this  code,  prohibits  a  prosecution  by  indictment  of  any  criminal 
dffense,  including  a  misdemeanor.     Ex  parte  McCarthy,  53  Cal.  412. 

889.  When  the  proceedings  are  had  for  the  removal  of  dis- 
trict, county,  municipal,  or  township  officers,  they  may  be  com- 
menced by  an  accusation  or  information,  in  virritiog,  as  provided 
in  sections  758  and  772. 

890.  All  accusations,  informations,  or  indictments  against 
district,  county,  municipal,  and  township  officers  must  be  foupd 
or  filed  in  the  superior  court.  [Amendment,  approved  April  12, 
1880;  in  effect  immediately. 

CHAPTER  n. 

FORMATION  OF  THE  GRAND  JURY. 

SEonoN  894.  Who  may  challenge  the  panel  or  an  individual  juror. 

805.  Cause  of  challenge  to  a  panel. 

896.  Cause  of  challenge  to  an  individual  grand  juror. 

897.  Manner  of  taking  and  trying  challenges. 

898.  Decision  upon  challenges. 

899.  Effect  of  allowing  a  challenge  to  a  panel. 
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SxcnoN  900.  Effect  of  allowing  challenge  to  an  individual  juror. 

901.  Objections  can  only  be  taken  by  challenge. 

902.  Appointment  of  a  foreman. 

903.  Oath  of  foreman. 

904.  Oath  of  other  grand  jurors. 
906.  Charge  of  the  court. 

906.  Retirement  of  the  grand  jury.    Discharge  of. 

907.  Special  grand  jury. 

906.  Order  f oi'  special  grand  jury. 

909.  Order,  how  executed. 

910.  Special  grand  jury,  how  formed. 

884.  The  people,  or  a  person  held  to  answer  a  charge  for  a 
public  offense,  may  challenge  the  panel  of  a  grand  jury,  or  an 
indiyidual  juror. 

1.  Challenge  to  the  Pan^— Sec.  895,  n.  1. 

2.  Challenge  to  IndiTidual  Grand  Juror. — Sec.  896,  n.  1. 

885.  A  challenge  to  the  panel  may  be  interposed  for  one  or 
more  of  the  following  causes  only : 

1.  That  the  requisite  number  of  ballots  was  not  drawn  from 
the  jury  box  of  the  county; 

2.  That  notice  of  the  drawing  of  the  grand  jury  was  not 
given; 

3.  That  the  drawing  was  not  had  in  the  presence  of  the  offi- 
cers designated  by  law. 

1.  Challenge  to  Panel.— The  grounds  enumerated  in  this  section  are  the 
only  ones  upon  which  a  challenge  to  the  panel  of  the  grand  jury  can  he 
made.  The  designation  of  these  grounds  ex  imtustfia,  excludes  all  others. 
People  Y.  SouthweU,  46  CaL  141;  People  v.  Colby,  64  Id.  37;  People  y.  Hunter, 
Id.  65.  A  challenge  to  the  panel  must  he  interposed  hefore  the  grand  jury 
is  made  up  and  sworn,  provided  the  defendant  has,  prior  to  that  time,  heen 
held  to  answer.  People  v.  Freeland,  6  Id.  96;  People  v.  Boberts,  Id.  214; 
People  V.  BeaUy,  14  Id.  566;  People  v.  Afoice,  15  Id.  329;  PeopU  v.  Amoltl, 
Id.  476;  PeopU  v.  Colmere,  23  Id.  631;  PeopU  v.  Henderwn,  28  Id.  465.  So 
a  person  who  is  under  arrest  at  the  time  the  grand  jury  is  impaneled,  although 
he  may  not  have  been  held  to  answer,  must,  if  an  opportunity  is  given  to  him, 
exercise  his  right  of  challenge  at  that  time,  or  he  will  be  precluded  from  so 
doing  after  he  is  indicted.  People  v.  Oeiger,  49  Cal.  643.  An  indictment  found 
against  a  person  who  is  refused  the  privilege  of  challenging  the  grand  jury, 
is  invalid  and  worthless;  but  to  have  this  effect  the  prisoner  must  have  ap- 
plied for  leave  or  requested  permission  to  appear  and  challenge  the  jury. 
People  V.  Romeroy  18  Id.  89,  94.  A  defendant  who  has  not  been  held  to  an- 
swer before  the  grand  jury  is  made  up  and  sworn,  may  challenge  the  panel 
on  his  arraignment  PeopU  v.  BeaUy,  14  Id.  566.  He  may  also,  on  motion, 
have  the  indictment  found  against  him  set  aside,  if  it  appears  that  at  the 
time  the  grand  jury  was  impaneled,  he  had  a  good  ground  of  challenge  to 
the  panel,  or  to  an  individual  grand  juror.  Sec.  995.  PeopU  v.  Colmere, 
23  CaL  631;  PeopU  v.  Turner,  39  Id.  370.    It  is  no  objection  to  the  panel  of 
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the  grand  jury,  that  it  was  siimmoned  by  special  order  of  the  court.  People 
V.  CuintanOy  15  Cal.  327.  Uuless  the  contrary  appear,  it  will  be  presumed 
that  certain  persons  who  had  been  drawn  as  grand  jurors  and  excused  by  the 
court,  were  legally  excused.     People  v.  MillsapSy  35  Id.  47. 

M6.  A  challenge  to  an  individual  grand  juror  may  be  inter- 
posed for  one  or  more  of  the  following  causes  only : 

1.  That  he  is  a  minor; 

2.  That  he  is  an  alien; 

3.  That  he  is  insane; 

4.  That  he  is  a  prosecutor  upon  a  charge  against  the  defend- 
ant; 

5.  That  he  is  a  witness  on  the  part  of  the  prosecution,  and 
has  been  served  with  process  or  bound  by  an  undertaking  as 
such; 

6.  That  a  state  of  mind  exists  on  his  part  in  reference  to  the 
case,  or  to  either  party,  which  will  prevent  him  from  acting  im- 
partially and  without  prejudice  to  the  substantial  rights  of  the 
party  challenging;  but  no  person  shall  be  disqualified  as  a  juror 
by  reason  of  having  formed  or  expressed  an  opinion  upon  the 
matter  or  cause  to  be  submitted  to  such  jury,  founded  upon 
public  rumor,  statements  in  public  journals,  or  common  noto- 
riety, provided  it  satisfactorily  appear  to  the  court,  upon  his  dec- 
laration, under  oath  or  otherwise,  that  he  can  and  will,  not- 
withstanding such  an  opinion,  act  impartially  and  fairly  upon 
the  matters  to  be  submitted  to  him.  [Amendment,  approved 
March  30,  1874;  in  effect  July  1,  1874. 

1.  Challenge  to  Individual  Grand  Juror.— A  challenge  to  any  partic- 
ular individual  sitting  as  a  member  of  the  grand  jury,  must,  the  same  as  a 
challenge  to  the  panel,  be  interposed  before  the  grand  jury  is  sworn,  provided 
that  prior  to  that  time  the  defendant  has  been  held  to  answer.  Peopl^v, 
Moke,  15  Cal.  329;  People  v.  Hidden,  32  Id.  445.  But  if  he  has  not  been  so 
held,  he  may,  by  motion  to  set  aside  the  indictment,  take  advantage  of  any 
ground  of  challenge  that  he  may  have  had  to  an  individual  grand  juror,  at 
the  time  the  grand  jury  was  impaneled. 

2.  Challenge  to  the  Pcuiel.— Sec.  895,  n.  1. 

3.  Setting  aside  Indictment  or  Information. — Sec.  995,  and  notes. 

887.  The  challenges  mentioned  in  the  last  three  sections  may 
be  oral  or  in  writing,  and  must  be  tried  by  the  court.  [Amend* 
menl,  approved  March  30,  1874;  in  effect  July  1,  1874. 

898.  The  court  must  allow  or  disallow  the  challenge,  and 
the  clerk  must  enter  its  decisions  upon  the  minutes. 

899.  If  a  challenge  to  the  panel  is  allowed,  the  grand  jury 
are  prohibited  from  inquiring  into  the  charge  against  the  de- 
fendant, by  whom  the  challenge  was  interposed.    If,  notwith- 
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standing,  they  do  so,  and  find  an  indictment  against  him,  the 
court  must  direct  it  to  be  set  aside. 

900.  If  a  challenge  to  an  individual  grand  juror  is  allowed, 
he  can  not  be  present  or  take  part  in  the  consideration  of  the 
charge  against  the  defendant  who  interposed  the  challenge,  or 
the  deliberations  of  the  grand  jury  thereon.  The  grand  jury 
must  inform  the  court  of  a  violation  of  this  section,  and  it  is 
punishable  by  the  court  as  a  contempt. 

1.  Grand  Juror  to  whom  Challenge  haa  been  Allowed— Effect  of 
being  in  Court  when  Indiotment  is  Presented. —An  indictmeut  is  not 
vitiated  because  one  of  the  grand  jurors,  who  has  been  challenged  and  ex- 
cluded from  the  deliberations  of  the  case,  appears  in  court  with  the  other 
jurors  when  the  indictment  is  presented.     People  v.  Oalewood,  20  Cal.  146. 

901.  A  person  held  to  answer  to  a  charge  for  a  public  offense 
can  take  advantage  of  any  objection  to  the  panel  or  to  an  iudi- 
Tidual  grand  juror  in  no  other,  mode  than  by  challenge. 

1.  This  section  applies  only  to  cases  where  the  defendant  is  held  to  answer 
before  the  impaneling  of  the  jury.     People  v.  Beatty,  14  Cal.  571. 

902.  From  the  persons  summond  to  serve  as  grand  jurors 
and  appearing,  the  court  must  appoint  a  foreman.  The  court 
must  also  appoint  a  foreman  when  the  person  already  appointed 
is  excused  or  discharged  before  the  grand  jury  is  dismissed. 

1.  Order  Appointing  Foreman.— Order  appointing  need  not  be  entered 
in  the  minutes,  if  the  indictment  is  indorsed  by  the  foreman  and  returned  to 
the  court.     People  v.  RoherU,  6  Cal  214. 

903.  The  following  oath  must  be  administered  to  the  fore- 
man of  the  grand  jury  :  '*  You,  as  foreman  of  the  grand  jury, 
will  diligently  inquire  into  and  true  presentment  make  of  all 
public  offenses  against  the  people  of  this  state,  committed  or 
triable  within  this  county,  of  which  you  shall  have  or  can 
obtain  legal  evidence.  You  will  keep  your  own  counsel  and 
that  of  your  fellows  and  of  the  government,  and  will  not, 
except  when  required  in  the  due  course  of  judicial  proceedings, 
disclose  the  testimony  of  any  witness  examined  before  you,  nor 
anything  which  you  or  any  other  grand  juror  may  have  said, 
nor  the  manner  in  which  you  or  any  other  grand  juror  may 
have  voted  on  any  matter  before  you.  You  will  present  no 
person  through  malice,  hatred,  or  ill-will,  nor  leave  any  unpre- 
sented  through  fear,  favor,  or  affection,  or  for  any  reward,  or 
the  promise  or  hope  thereof  ;  but  in  all  your  presentments  you 
will  present  the  tnith,  the  whole  truth,  and  nothing  but  the 
truth,  according  to  the  best  of  .your  skill  and  understanding, 
so  help  you  God."  [Amendment^  approved  March  30,  1874;  in 
effect  July  1,  1874. 
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904.  The  following  oath  must  be  immediately  thereupon 
administered  to  the  other  grand  jurors  present :  '*  The  same 
oath  which  your  foreman  has  now  taken  before  you  on  his  part, 
you  and  each  of  you  shall  well  and  truly  observe  on  your  part, 
so  help  you  God." 

905.  The  grand  jury  being  impaneled  and  sworn,  must  be 
charged  by  the  court.  In  doing  so,  the  court  must  give  them 
such  information  as  it  may  deem  proper,  or  as  is  required  by 
law,  as  to  their  duties,  and  as  to  any  charges  for  public  offenses 
returned  to  the  court  or  likely  to  come  before  the  grand  jury. 

906.  The  grand  jury  must  then  retire  to  a  private  room  and 
inquire  into  the  offenses  cognizable  by  them.  On  the  comple- 
tion of  the  business  before  them,  they  must  be  discharged  by 
the  court ;  but,  whether  the  business  is  completed  or  not,  they 
are  discharged  by  the  final  adjournment  of  the  court. 

907.  If  an  offense  is  committed  during  the  sitting  of  the 
court,  after  the  discharge  of  the  grand  jury,  the  court  may,  in 
its  discretion,  direct  an  order  to  be  entered  that  the  sheriff 
summon  another  grand  jury. 

1.  Speolal  Grand  Jury. — If  there  is  more  than  one  person  in  custody 
awaiting  the  action  of  the  grand  jury,  and  out  of  the  grand  jurors  summoned 
the  first  thirteen  are  impaneled  as  a  grand  jury  for  the  term,  and  three  of 
these  have  formed  an  opinion  as  to  the  guilt  of  one  of  the  persons  in  custody, 
and  are  challenged  by  him  for  that  reason,  the  court  may  direct  the  juiy  to 
pass  ou'  all  the  cases  except  that  of  the  challenger,  and  summon  a  special 
grand  jury  to  pass  on  his  case.  People  v.  ManaJuin,  32  Cal.  68.  See  also 
People  V.  McDonnell,  47  Id.  134 ;  People  v.  Colby,  54  Id.  40.  After  the  com- 
mencement of  the  session  of  the  court,  if  it  shall  appear  proper  to  the  judge 
that  a  grand  jury  should  be  sunmioned,  he  may  cause  an  order  to  be  entered 
to  that  effect.    People  v.  Long,  43  Id.  444. 

908.  The  order  must  require  the  sheriff  to  summon  sixteen 
persons,  qualified  to  serve  as  grand  jurors,  to  appear  at  a  time 
specified,  and  a  copy  thereof,  under  the  seal  of  the  court, 
must,  by  the  clerk,  be  delivered  to  the  sheriff. 

909.  The  sheriff  must  execute  the  order  and  return  it,  with  a 
list  of  names  of  the  persons  summoned. 

910.  At  the  time  appointed  the  list  must  be  called  over,  and 
the  names  of  those  in  attendance  be  written  by  the  clerk  on 
separate  ballots  and  put  into  a  box,  from  which  a  grand  jury 
must  be  drawn. 
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CHAPTER  ni. 
POWERS  And  duties  of  a  grand  jury. 

SscnoK  915.  Powers  of  grand  jury. 

916.  Presentment  defined. 

917.  Indictment  defined. 

918.  Foreman  may  administer  oaths. 

919.  Evidence  receivable  before  the  grand  jury. 

920.  Grand  jury  not  bound  to  hear  evidence  for  the  defendant, 

but  may  order  explanatory  evidence,  etc. 

921.  Degree  of  evidence  to  warrant  indictment. 

922.  Grand  jurors  must  declare  their  knowledge  as  to  commission 

of  public  ofiense. 

923.  Must  inquire  into  cases  of  persons  imprisoned,  etc. 

924.  Entitled  to  access  to  public  prison,  etc. 

925.  When  and  from  whom  they  may  ask  advice,  and  who  may 

be  present  during  their  sessions. 

926.  Secrets  of  grand  jury  to  be  kept,  except,  etc. 

927.  Grand  juror  not  to  be  questioned  for  his  conduct,  except,  etc. 

928.  Must  examine  books  of  county  officers. 

915.  The  grand  jury  must  inquire  into  all  public  offenses 
committed  or  triable  within  the  county,  and  present  them  to  the 
court,  either  by  presentment  or  by  indictment. 

1.  Qrcuid  Jury,  Powers  of.— The  grand  jury  should  inquire  into  all 
offenses  committed  within  the  county  not  barred  by  the  statute  of  limitations. 
People  V.  BeaUj/f  14  Cal.  566.  Grand  jurors  may  act  on  their  personal  knowl- 
edge to  find  an  indictment  without  further  testimony.  1  Bish.  Grim.  Proc., 
sec.  864;  Beg.  v.  Bwsell,  Car.  &  M.  247;  Proffat  on  Jury  Trials,  sec.  51. 
In  most  instances,  the  prosecuting  officer  lays  before  the  grand  jury  their 
business.  Leuris  v.  Wake  Co.,  74  N.  C.  194.  In  some  of  the  states,  a  mere 
private  person  may  present  a  case  to  them  and  ask  an  investigation.  1  Bish. 
Grim.  Proc.,  sec.  863;  but  see  McCuUough  v.  Com,,  67  Pa.  St.  .30.  This  is 
not  universally  so,  and  the  better  rule  seems  to  be  as  laid  down  in  Penn- 
sylvania. •*  They  can  act  only  upon,  and  present  offense  of  public  notoriety, 
and  such  as  are  within  their  own  knowledge,  such  as  are  given  to  them  in 
chaige  by  the  court,  and  such  as  are  sent  up  to  them  by  the  district  attorney, 
and  in  no  oUier  cases  can  they  indict  without  a  previous  prosecution  before  a 
magistrate."  McCuUough  v.  Cmn.,  17  P.  F.  Smith,  30,  33,  per  Agnew,  J.  If 
a  witness  swears  falsely  before  them,  they  may,  of  their  own  motion  and  knowl- 
edge, indict  him  for  the  perjury.  Slate  v.  Terry y  30  Mo.  368.  A  grand  jury 
constitutes  a  part  of  the  court  by  which  it  is  convened,  and  is  under  its  control. 
State  V.  Cowan,  1  Head,  280.  It  can  not  dissolve  itself.  Clem  v.  Slate,  33  Ind. 
418, 424.  The  court  has  power  to  recall  a  grand  jury  to  pass  upon  offenses  com- 
mitted after  Uiey  have  been  discharged,  and  before  the  adjournment  of  the 
term.  State  v.  Reid,  20  Iowa,  414.  So  if  dismissed  to  a  future  day,  on  which 
they  fail  to  reassemble,  they  may  come  together  on  a  subsequent  day  and  law- 
fully transact  business.    Clem  v.  Stale,  33  Ind.  418.    So  where  the  grand  jury 


Digitized  by 


Google 


gg916-919     POWERS  AND  DUTIES  OF  A  GRAND  JURY.  254 

had  come  into  court  and  had  been  discharged  and  had  left  the  court,  but  had 
neither  left  the  building  nor  separated,  an  order  directing  them  to  be  sent 
back  into  court  and  to  consider  another  bill  of  indictment,  is  valid.  Reg.  v 
Hollowayy  9  Car.  &  P.  43.  An  indictment  may  be  legally  found  without 
the  accused  being  present  or  notice  being  given  to  him.  State  v.  Wolcottj  21 
Conn.  272. 

2.  Impaneling  Grand  Juries.— Cal.  Const.,  art.  1,  sec.  8;  Code  Civil 
Procedure,  sees.  241-243,  post. 

916.  A  presentment  is  an  informal  statement  in  writing,  by 
the  grand  jury,  representing  to  the  court  that  a  public  offense 
has  been  committed,  which  is  triable  in  the  county,  and  that 
there  is  reasonable  ground  for  believing  that  a  particular  indi- 
vidual, named  or  described  therein,  has  committed  it. 

1.  Presentment— Mr.  Proffatt,  in  his  work  on  Jury  Trials,  thus  states 
the  difference  between  a  presentment  and  an  indictment.  **  The  original 
foundation  of  the  institution  of  a  grand  jury  contemplated  it  as  an  inquisi- 
torial body,  who  would,  of  their  own  motion,  by  their  own  knowledge,  bring 
offenders  to  trial  whom  no  one  dared  publicly  to  accuse.  They  were,  there- 
fore, empowered  to  present  accusations  themselves  against  culprits  known 
to  them;  and  the  same  is  still  the  case.  When  the  grand  jury  acts  in  this 
manner,  it  is  said  to  make  a  presentment;  when  it  finds  a  case  specially  com- 
mitted to  it  by  a  prosecution,  it  is  said  to  find  an  indictment.  However,  in 
modem  times,  the  former  power  of  presenting  an  offender  on  their  own 
knowledge  is  very  much  questioned,  and  in  practice,  at  the  present  time, 
the  grand  jury  merely  act  upon  such  matters  as  are  officially  laid  before 
them  by  the  public  prosecutor."  Sec.  51.  Mr.  Bishop  considers  the  dis- 
tinction between  a  presentment  and  the  American  indictment  as  "very 
thin."     1  Bish.  Crim.  Proc.,  sec.  136. 

917.  An  indictment  is  an  accusation  in  writing,  presented  by 
the  grand  jury  to  a  competent  court,  charging  a  person  with 
a  public  offense. 

1.  Indictment  must  Contain,  what. — Sec.  950,  and  notes. 

2.  Indictment,  SnfBoiency  of.— Sec.  959,  and  notes. 

918.  The  foreman  may  administer  an  oath  to  any  witness  ap- 
peariug  before  the  grand  jury. 

919.  In  the  investigation  of  a  charge  for  the  purpose  of  either 
presentment  or  indictment,  the  grand  jury  can  receive  no  other 
evidence  than  such  as  is  given  by  witnesses  produced  and  sworn 
before  them,  or  furnished  by  legal  documentary  evidence,  or 
the  deposition  of  a  witness  in  the  cases  mentioned  in  the  third 
subdivision  of  section  686.  The  grand  jury  can  receive  none 
but  legal  evidence,  and  the  best  evidence  in  degree,  to  the  ex- 
clusion of  hearsay  or  secondary  evidence. 

1.  Deposition  of  Witness,  M-hen  taken  before  a  magistrate  upon  a 
criminal  charge,  may  be  used  before  the  grand  jury.     People  v.  Stuart^  4 
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Cal.  218.     A  defendant  may  voluntarily  testify  before  a  grand  jury.     People 
T.  King,  28  Id.  266. 
2.  I«egal  Evidanoe.—Peop^  v.  Tinder,  19  Id.  642. 

920.  The  grand  jury  is  Dot  bound  to  bear  evidence  for  tbe 
defendant;  but  it  is  their  duty  to  weigh  all  the  evidence  sub- 
mitted to  them,  and  when  they  have  reason  to  believe  that  other 
evidence  within  their  reach  will  explain  away  the  charge,  they 
should  order  such  evidence  to  be  produced,  and  for  that  pur- 
pose may  require  the  district  attorney  to  issue  process  for  the 
witnesses. 

1.  Defendant  may  voluntarily  testify  before  a  grand  jury.  People  v. 
King,  28  Cal.  266. 

2.  "What  Evidence  Qrand  Jury  shonld  Receive.— The  rule  of  the 
present  day  as  to  what  evidence  should  be  received  by  a  grand  jury  in  its  de- 
liberations is  thus  stated  by  Field,  J.:  ''You  will  receive  all  the  evidence 
presented  which  may  throw  light  ui)on  the  matter  under  consideration, 
whether  it  tend  to  establish  the  innocence  or  the  guilt  of  the  accused;  and, 
more,  if  in  the  course  of  your  inquiries  you  have  reason  to  believe  that  there 
is  other  evidence,  not  presented  to  you,  within  your  reach,  which  would 
qualify  or  explain  away  the  charge  under  investigation,  it  would  be  your 
duty  to  order  such  e^^dence  to  be  produced.  Formerly  it  was  held  that  an 
indictment  might  be  found  if  evidence  were  produced  sufficient  to  render  the 
truth  of  the  charge  probable.  But  a  different  and  a  more  just  and  merciful 
rule  now  prevails.  To  justify  the  finding  of  an  indictment,  you  must  be  con- 
vinced, so  far  as  the  evidence  before  you  goes,  that  the  accused  is  guilty;  in 
other  words,  you  ought  not  to  find  an  indictment  unless,  in  your  judgment, 
the  evidence  before  you,  unexplained  and  uncontradicted,  would  warrant  a 
conviction  by  a  petit  jury."    Charge  to  the  Grand  Jury,  2  Saw.  667,  670. 

921.  The  grand  juiy  ought  to  find  an  indictment  when  all  the 
evidence  before  them,  taken  together,  if  unexplained  or  uncon- 
tradicted, would,  in  their  judgment,  warrant  a  conviction  by  a 
trial  jury. 

1.  Grand  Jury,  Duty  of. — Grand  jury  should  not  find  an  indictment 
when  the  evidence,  taken  together,  if  unexplained  or  uncontradicted,  would 
not  warrant  a  convictitm  Wfore  a  trial  jury.  People  v.  Tinder,  19  Cal.  543. 
In  finding  an  indictment  it  is  not  the  duty  of  tlie  grand  jury  to  determine 
the  degree  of  the  crime.  People  v.  King,  27  Id.  507;  People  v.  Nichol,  34  Id. 
211. 

922.  If  a  member  of  a  grand  jury  knows,  or  has  reason  to 
believe,  that  a  public  offense,  triable  within  the  county,  has 
been  committed,  he  must  declare  the  same  to  his  fellow-jurors, 
who  must  thereupon  investigate  the  same. 

923.  The  grand  jury  must  inquire  into  the  case  of  every  per- 
son imprisoned  in  the  jail  of  the  county  on  a  criminal  charge 
and  not  indicted;  into  the  condition  and  management  of  the 
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public  prisons  within  the  county;  and  into  the  willful  and  cor- 
rupt misconduct  in  office  of  public  officers  of  every  description 
within  the  county. 

1.  Grand  Jury  moat  Inquire  into  Cases  of  all  Persons  under  Ar- 
rest.— It  is  the  dnty  of  the  grand  jury  to  inquire  into  cases  of  persons  under 
arrest,  although  they  may  not  have  been  held  to  answer  as  provided  in  sec- 
tion 872.     People  v.  Oeiger,  49  CaL  651. 

924.  They  are  also  entitled  to  free  access,  at  all  reasonable 
times,  to  the  public  prisons,  and  to  the  examination,  without 
charge,  of  all  public  records  within  the  county. 

925.  The  grand  jury  may,  at  all  reasonable  times,  ask  the 
advice  of  the  court,  or  the  judge  thereof,  or  of  the  district  at- 
torney; but  unless  such  advice  is  asked  the  judge  of  the  court 
must  not  be  present  during  the  sessions  of  the  grand  jury.  The 
district  attorney  of  the  county  may  at  all  times  appear  before 
the  gfrand  jury  for  the  purpose  of  giving  information  or  advice 
relative  to  any  matter  cognizable  by  them,  and  may  interrogate 
witnesses  before  them  whenever  they  or  he  thinks  it  necessary; 
but  no  other  person  is  permitted  to  be  present  during  the  ses- 
sions of  the  grand  jury  except  the  members  and  witnesses  actu- 
ally under  examination,  and  no  person  must  be  permitted  to 
be  present  during  the  expression  of  their  opinions  or  giving 
their  votes  upon  any  matter  before  them. 

1.  Persons  Present  other  than  Grand  Jurors  cuid  Witnesses. — At 
the  present  day,  the  grand  jury,  although  considered  a  part  of  the  court,  gen- 
erally sits  by  itself  while  receiving  testimony.  Slate  v.  Branch,  68  N.  C.  186; 
Orand  Jury  v.  Public  Press,  4  Brew.  313.  The  fact,  however,  that  a  third 
person  is  present,  under  no  suspicious  circumstances,  has  been  held  not  suffi- 
cient to  vitiate  an  indictment  found.  Sta^e  v.  Kimball,  29  Iowa,  267;  State  v. 
Clough,  49  Me.  573;  LUtle  v.  Com.,  25  Gratt.  921,  931,  932.  Their  delibera- 
tions, however,  while  voting  on  finding  a  bill  should  be  private,  but  the  effect 
of  the  presence  of  a  third  person  at  that  time  is  not  settled  by  the  authorities. 
StaU  V.  Kimball,  29  Iowa,  267;  Shattuck  v.  State,  11  Ind.  473;  State  v.  Fatrnt,  16 
Conn.  457.  The  better  practice  is  to  exclude  everybody  but  members  from 
the  room  at  such  time.  Shattuck  v.  State,  11  Ind.  473.  And  this  is  required 
by  this  section.  The  defendant  may  be  present  and  cross-examine  witnesses. 
Lung's  ease,  1  Ck>nn.  428;  State  v.  Fasset,  16  Id.  457. 

An  act  in  relation  to  interpreters  before  grand  juries. 

Section  1.  The  grand  jury  or  district  attorney  may  require, 
by  subpoena,  the  attendance  of  any  person  before  the  grand 
jury  as  interpreter;  and  the  interpreter  may  be  present  at  the 
examination  of  witnesses  before  the  grand  jnry. 

Sec  2.  This  act  shall  be  in  force  from  and  after  its  passage. 
[Approved  March  23,  1872;  SlalB.  1871-2,  540. 
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1.  Interpreter— Witness  May  Be,— People  v.  Ramirez,  7  Pao.  C.  L.  J.  4. 

826.  Every  member  of  the  grand  jury  mast  keep  secret 
whatever  he  himself  or  any  other  grand  juror  may  have  said,  or 
in  what  manner  he  or  any  other  grand  juror  may  have  voted  on 
a  matter  before  them;  but  may,  however,  be  required  by  any 
court  to  disclose  the  testimony  of  a  witness  examined  before 
the  grand  jury,  for  the  purpose  of  ascertaining  whether  it  is 
consistent  with  that  given  by  the  witness  before  the  court,  or  to 
disclose  the  testimony  given  before  them  by  any  person,  upon 
a  charge  against  such  person  for  perjury  in  giving  his  testimony 
or  upon  trial  therefor. 

1.  Obligation  of  Sapreoy.— The  obligation  of  secrecy  is  imposed  on 
grand  jurors  for  the  public  benefit,  and  not  for  the  benefit  of  persons  that 
may  appear  before  them  as  witnesses;  and  such  witnesses  can  not  take  advan- 
tage of  this  obligation  in  a  criminal  prosecation  against  them.  People  v. 
Young,  31  Cal.  563.  Different  reasons  are  given  why  this  obligation  of  secrecy 
is  imposed.  The  principal  one  is  that  of  public  policy..  So,  in  order  to  secure 
freedom  of  deliberation  and  opinion  among  grand  jurors,  and  to  prevent  a 
person  from  attempting  to  escape  against  whom  proceedings  are  being  taken, 
and  also  to  prevent  the  testimony  produced  before  the  grand  jury  from  being 
contradicted  at  the  trial  of  the  indictment,  by  subornation  of  perjury  on  the 
part  of  the  accused,  the  law  requires  such  proceedings  to  be  secret.  1  Greenl. 
on  Ev.,  sec.  252;  LHtle^s  case,  25  Gratt.  930.  Where,  however,  the  purposes 
of  secrecy  are  accomplished,  the  better  opinion  is,  that  the  doings  of  a 
grand  jury  may  be  revealed  if  justice  demands  it.  1  Bish.  Grim.  Proc.,  sec. 
857;  Covu  v.  Mead,  12  Gray,  167,  170;  State  v.  Broughlon,  7  Ired.  96;  State 
V.  Brewer,  8  Mo.  373.  The  testimony  may  come  from  a  grand  juror  himself. 
StaU  V.  Woofl,  53  N.  H.  484;  UnUed  Statea  v.  Charles,  2  Crunch  C.  C.  76; 
Crocker  v.  StaU,  Meigs,  127;  Com,  v.  Hill,  11  Gush.  137;  or  from  a  third 
person  present  Meg.  v.  Hughes,  1  Car.  &  Kir.  519;  Little  v:  Com.,  25  Gratt 
921,  931.  So  a  person  who  was  a  witness  before  the  grand  jury  may  be  ques- 
tioned as  to  what  was  his  own  evidence.     Reg.  v.  Oibson,  Car.  &  M.  672. 

927.  A  grand  juror  can  not  be  questioned  for  anything  he  may 
Bay  or  any  vote  he  may  give  in  the  grand  jury  relative  to  a  mat- 
ter legally  pending  before  the  jury,  except  for  a  perjury  of 
which  he  may  have  been  guilty,  in  making  an  accusation  or 
giving  testimony  to  his  fellow- jurors. 

1.  Grand  Jurors  not  Responaible  in  Civil  Damages.— In  Turpeny, 
Booth,  6  Pac.  G.  L.  J.  414,  this  section  was  held  to  mean  that  grand  jurors 
'are  not  liable  for  damages  in  a  civil  action  for  anything  done  by  them  in  the 
grand-jury  room,  although  actuated  by  malice.  "They  (grand  jurors)  have 
certain  duties  to  perform  under  the  law  of  a  quojii  judicial  character;  and  in 
the  performance  of  such  duties  the  law  invests  them  with  judgment  and  dis- 
cretion. The  grand  jury  was  an  essential  part  of  the  machinery  of  the  county 
court.  Tney  were  not  volunteers,  but  were  engaged  in  the  performance  of  a 
duty  that  was  compulsory.  In  finding  the  indictment  complained  of,  they 
acted  within  the  legitimate  sphere  of  their  duty,  and  can  not  be  held  civilly 
17 
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responsible.  *  *  •*  To  hold  grand  jurors  liable  for  damages  in  civil  actions 
would  be  against  the  policy  of  the  law,  and  we  find  no  authority  in  the 
adjudged  cases  for  so  holding."     See  Hunter  v.  MathiSy  40  Ind.  356. 

9528.  It  shall  be  the  duty  of  the  grand  jury  annually  to  make 
a  careful  and  complete  examination  of  the  books,  records,  and 
accounts  of  all  the  officers  of  the  county,  and  especially  those 
pertaining  to  the  revenue,  and  report  thereon,  and  if,  in  their 
judgment,  the  services  of  an  expert  are  necessary,  they  shall 
have  power  to  employ  one  at  an  agreed  compensation  not  to 
exceed  live  dollars  per  day,  payable  as  other  county  charges. 
The  judge,  upon  the  impanelment  of  such  grand  jury,  shall 
charge  them  specially  as  to  their  duties  under  this  section. 
[New  section^  approved  April  16,  1880/  in  effect  immediatdy. 


CHAPTER  IV. 
PRESENTMENT  AND  PROCEEDINGS  THEREON. 

Section  931.  Presentment  must  be  by  twelve  grand  jurors,  etc. 

932.  Must  be  presented  to  the  court  and  filed. 

933.  If  the  facts  stated  in  the  presentment  constitute  a  public 

offense,  the  court  must  direct  a  bench  warrant. 

934.  Bench  warrant,  by  whom  and  how  issued. 

935.  Form  of  bench  warrant. 

936.  Bench  warrant,  how  served. 

937.  Proceedings  of  magistrate  on  defendant  being  brought  before 

him. 

981.  A  presentment  can  not  be  found  without  the  concurrence 
of  at  least  twelve  grand  jurors.  When  so  found  it  must  be 
signed  by  the  foreman. 

1.  Presentment  Defined.— Sec.  916,  n.  I. 

932.  The  presentment,  when  found,  must  be  presented  by 
the  foreman,  in  presence  of  the  grand  jury,  to  the  court,  and 
must  be  filed  with  the  clerk. 

933.  If  the  facts  stated  in  the  presentment  constitute  a 
public  offense,  triable  in  the  county,  the  court  must  direct 
the  clerk  to  issue  a  bench  warrant  for  the  arrest  of  the  de- 
fendant. 

934.  The  clerk,  on  the  application  of  the  judge  or  district 
attorney,  may  accordingly,  at  any  time  after  the  order,  whether 
the  court  be  sitting  or  not,  issue  a  bench  warrant,  under  his 
signature  and  the  seal  of  the  court,  into  one  or  more  counties. 

935.  The  bench  warrant,  upon  presentment,  must  be  sub- 
stantially in  the  following  form: 


Digitized  by 


Google 


259           FINDING  AND  PRESENTMENT  OF  INDICTMENT,    g §935-94 
Cduntt  of . 


The  People  of  the  Slate  of  Galifomia  to  any  Sheriffs  Constable, 
Marshal,  or  Policeman  in  this  State: 

A  presentment  having  been  made  on  the day  of , 

eighteen ,  to  the  superior  court  of  the  county  of , 

charging  C.  D.  with  the  crime  of (designating  it  generally), 

you  are  therefore  commanded  forthwith  to  arrest  the  above- 
named  C.  D.  and  to  take  him  befgre  E.  F.,  a  magistrate  of  this 
county;  or,  in  case  of  his  absence  or  inability  to  act,  before  the 
nearest  and  most  accessible  magistrate  in  this  county. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed, 
this day  of ,  a.  d.  eighteen . 

By  order  of  the  court. 

[seal.]  G  H,  Clerk. 

[Amendment^  approved  April  12,  1880;  in  effect  immediately. 

936.  The  bench  warrant  may  be  served  in  any  county,  and 
the  officer  serving  it  must  proceed  thereon  as  upon  a  warrant 
of  arrest  on  an  information,  except  that  when  served  in  au other 
county,  it  need  not  be  indorsed  by  a  magistrate  of  that  county. 

937.  The  magistrate,  when  the  defendant  is  brought  before 
him,  must  proceed  upon  the  charges  contained  in  the  present- 
ment in  the  same  manner  as  upon  a  warrant  of  arrest  on  an 
information. 


TITLE   V. 
OF  THE  INDICTMENT. 

Chapteb  I.  Finding  and    Presentment    op  the  Indictment, 
§§940-945. 
II.  Rules  op  Pleading  and  Fobm  op  the  Indictment, 
§§948-972. 

CHAPTER  I. 

FINDING  'AND  PRESENTMENT  OF  THE  INDICTMENT. 
Section  940.  Indictment  must  be  found  by  twelve  jurors,  indorsed,  etc. 

941.  If  not  found,  depositions,  etc.,  must  be  returned  to  court,  etc. 

942.  Effect  of  dismissal     ^ 

943.  Names  of  witnesses  inserted  at  foot  of  indictment. 

944.  Indictment,  how  presented  and  filed. 

945.  Proceedings  when  defendant  is  not  in  custody. 

940.  An  iudictment  can  not  be  found  without  the  cod  cur- 
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rence  of  at  least  twelve  grand  jurors.  When  so  found,  it  must 
be  indorsed  ^'  A  true  bill/'  and  the  indorsement  must  be  signed 
by  the  foreman  of  the  grand  jury. 

1.  Grand  Juroro — Number  Present  to  Find  Indictment-— Although 
it  is  absolutely  necessary,  in  order  to  pat  a  defendant  on  trial,  that  an  in- 
dictment should  be  concurred  in  by  at  least  twelve  grand  jurors,  it  is  equally 
as  well  settled  in  this  state,  that  the  whole  number  required  by  law  to  form 
a  grand  jury  need  not  be  present  at  the  finding  of  an  indictment.  It  is  suf- 
ficient if  twelve  concur  in  the  finding,  although  less  than  the  statutory 
number  composing  the  grand  jury  were  present  at  the  time.  In  People  v. 
Hobertft,  6  Cal.  214,  under  the  act  of  1856,  which  provided  that,  "if,  of  the 
persons  summoned|  not  less  than  seventeen  nor  more  than  twenty-three  at- 
tend, they  shall  constitute  the  grand  jury,"  it  was  held,  that  all  the  seven- 
teen need  not  be  present  at  the  finding  of  an  indictment,  if  twelve  concurred 

*  in  the  finding.  So,  in  People  v.  Butler,  8  Id.  440,  it  was  said:  "If  twelve 
conctir  in  finding  an  indictment,  it  is  not  perceived  how*  a  prisoner  can  be 
injured  by  the  absence  of  the  others  who  were  impaneled."  People  v. 
Gatewoodf  20  Id.  147,  and  People  v.  Hunter,  54  Id.  65,  are  to  the  same  effect. 
In  People  v.  Thurston,  5  Id.  69,  an  indictment  found  by  twenty-four  persons, 
when  the  statute  limited  the  number  to  twenty-three,  was  held  worthless, 
and  all  proceedings  based  upon  it  were  declared  void. 

2.  **A  True  Bill.  "—Every  indictment  should  be  certified  to  be  a  true  bill, 
by  an  indorsement  thereon  in  those  words,  signed  by  the  foreman.  An  in- 
dictment not  so  certified  is  invalid,  and  will  be  set  aside  on  motion.  Sec. 
995;  People  v.  Lawrence,  21  Cal.  368;  People  v.  Johnston,  48  Id.  649.  After 
plea,  however,  this  objection  is  waived,  such  indorsement  being  held,  in 
this  state,  not  essential  to  the  legality  and  sufficiency  of  the  indictment. 
People  V.  Lawrence,  supra.  In  other  states,  a  failure  to  comply  with  this 
requirement  is  held  fatal,  even  after  verdict.  Webster^s  case,  5  Greenl.  432; 
Nomaque  v.  People,  Breese,  145;  Com,  v.  Walters,  6  Dana,  290.  In  New 
Hampshire  a  different  rule  prevails,  and  such  indorsement  is  not  necessary. 
State  V.  Freeman,  13  N.  H.  488;  also  in  Massachusetts.  Com,  v.  SmytJi,  11 
Cush.  473.  Where  the  indorsement  was  "true  bill,"  instead  of  "a  true 
bill,"  it  was  held  sufficient.  State  v.  EUcins,  Meigs,  109;  State  v.  Davidson^ 
12  Vt.  300.  So,  where  there  was  no  indorsement  on  the  indictment,  but 
those  words  were  written  on  a  paper  in  which  the  indictment  was  folded,  it 
was  held  sufficient.     BurgeM  v.  Com,,  2  Va.  Cas.  483. 

3.  Foreman  Must  Sign. — In  many  of  the  states  an  indictment  to  be  valid 
must  be  signed  by  the  foreman  of  the  grand  jury.  Cow.  v.  Sargent,  Thach. 
Crim.  Cas.  116;  iState  v.  Davidson,  12  Vt.  300;  State  v.  Squire,  10  N.  H.  558; 
Gardiner  v.  People,  3  Scam.  83.  It  is  a  sufficient  signing  if  the  foreman,  in 
affixing  his  signature,  makes  use  of  only  the  initials  of  his  Christian  name. 
State  V.  Taggart,  38  Me.  298.  So  where  an  indictment  was  signed  **A.  B.," 
the  foreman,  and  the  letters  **  F.  G.  J."  were  added,  they  were  held  sufficient 
to  indicate  that  he  acted  as  foreman,  it  appearing  from  the  record  that  A.  B. 
was  in  fact  foreman  of  the  grand  jury  when  the  bill  was  found.  Stale  v. 
Chandler,  2  Hawks,  439.  In  North  and  South  Carolina,  Missouri,  and  Geor- 
gia, the  foreman  need  not  sign  an  indictment.  State  v.  Creighton,  1  Nott  & 
McC.  256;  State  v.  Cox,  6  Ired.  440;  State  v.  Mertens,  14  Mo.  94;  McGuffiey, 
State,  17  Ga.  .497. 
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941.  If  twelve  grand  jurors  do  nofc  concur  in  finding  an  in- 
dictment against  a  defendant  who  has  been  held  to  answer,  the 
depositions  and  statement,  if  any,  transmitted  to  them,  must  be 
returned  to  the  court,  with  an  indorsement  thereon,  signed  by 
the  foreman,  to  the  effect  that  the  charge  is  dismissed. 

1.  How  Indorsed. — ^This  section  provides  how  an  indictment  shall  be 
indorsed.     People  v.  Colby,  64  Cal.  38.- 

2.  Setting  Aside  Indictment  because  not  Indorsed,  etc. — Sec. 
995,  n.  2. 

942.  The  dismissal  of  the  charge  does  not  prevent  its  resub- 
mission to  a  grand  jury  as  often  as  the  court  may  direct.  But 
'without  such  direction  it  can  not  be  resubmitted. 

1.  Resubmission  of  Cbarge.— A  defendant  who  hatf  been  held  to  answer 
upon  a  criminal  charge,  and  who  is  not  indicted  by  the  grand  jury  at  the 
term  of  court  next  after  his  commitment,  is  entitled  to  be  discharged,  unless 
good  cause  be  shown  for  his  further  detention.  A  mere  recommendation  by 
the  grand  jury  that  his  case  be  submitted  to  the  next,  is  not  sufficient  cause 
for  his  detention.  Ez  parte  Bull,  42  Cal.  196;  Ex  parte  Clarice,  54  Id.  412. 
His  discharge  by  the  court,  however,  does  not  prevent  him  from  being  again 
arrested  and  examined  for  the  same  offense.  Ex  parte  Cahill,  52  Id.  463. 
Such  dismissal  is  in  the  nature  of  a  judgment  of  nonsuit,  and  as  the  defendant 
in  such  case  has  never  been  put  in  jeopardy,  within  the  meaning  of  the  con- 
stitution, he  may  be  again  prosecuted  for  the  same  offense.  Ex  parte  Clarke, 
54  Id.  412.  An  order  of  resubmission  is  not  an  appealable  order.  People  v. 
Clarke,  42  Id.  622. 

943.  When  an  indictment  is  found,  the  names  of  the  wit- 
nesses examined  before  the  graud  jury,  or  whose  depositions 
may  have  been  read  before  them,  must  be  inserted  at  the  foot 
of  the  indictment,  or  indorsed  thereon,  before  it  is  presented 
to  the  court. 

1.  Indorsement  of  Names  of  Witnesses  on  Indictment.— Unless 
the  names  of  the  witnesses  examined  before  the  grand  jury  are  indorsed  on, 
or  inserted  at  the  foot  of  the  indictment,  it  will  be  set  aside  on  motion.  Sec. 
995,  n.  This  objection  must  be  taken  before  the  defendant  pleads,  or  it  is 
waived.  Sec.  996;  People  v.  Freehand,  6  Cal.  96;  People  v.  Symonde,  22  Id. 
348;  People  v.  Lopez,  26  Id.  112;  People  v.  King,  28  Id.  266.  A  person  may 
be  sworn  and  examined  as  a  witness  on  the  trial,  although  his  name  is  not 
indorsed  on  the  indictment,  and  although  he  may  have  been  a  witness  before 
the  grand  jury.  People  v.  Freeland,  6  Id.  96;  People  v.  Lopez,  26  Id.  112; 
People  V.  Symonfls,  22  Id.  348.  So  a  person  who  was  not  examined  before 
the  grand  jury,  and  whose  name  is  not  indorsed  on  the  indictment,  may  be  a 
witness  for  the  prosecution  on  the  trial.    People  v.  Jocelyn,  29  Id.  562. 

944.  An  indictment,  when  found  by  the  grand  jury,  must 
be  presented  by  their  foreman,  in  their  presence,  to  the  court, 
and  must  be  filed  with  the  clerk. 
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1.  Presented  to  Court. — It  will  be  presumed  that  an  indictment  was 
presented  to  the  court  by  the  foreman  of  the  grand  jury,  and  in  their  presence, 
although  that  fact  is  not  indorsed  upon  it,  unless  the  contrary  appear  from 
the  record  of  the  court.  People  v.  Blacktoell,  27  CaL  65.  The  conclusion  of 
the  grand  jury  is  evidenced  by  the  presentation  to  the  court  of  an  indictment, 
or  by  a  return  of  the  papers  from  the  committing  magistrate,  if  any  have 
been  delivered  to  them,  with  an  indorsement  that  the  charge  is  dismissed. 
People  V.  Lawrence,  21  Id.  373.  If  no  papers  from  the  committing  magis- 
trate have  been  in  their  hands,  their  judgment  upon  the  complaint  is  indi- 
cated by  the  fact  that  no  indictment  is  returned.  Id.  If  an  indictment  is  not 
presented  in  the  manner  prescribed  in  this  code,  it  may  be  set  aside  on  mo- 
tion. People  V.  Southwell,  46  Id.  148.  The  manner  of  presenting  an  indict- 
ment to  the  court  is  prescribed  by  this  section.     People  v.  Colby,  54  Id.  38. 

945.  When  an  indictment  is  found  against  a  defendant  not 
in  custody,  the  same  proceedings  must  be  had  as  are  prescribed 
in  sections  979  to  984  inclusive,  against  a  defendant  who  fails 
to  appear  for  arraignment. 

1.  Defendant  not  in  Cuatody. — Courts  have  no  jurisdiction  over  per- 
sons charged  with  crime,  unless  in  custody,  actual  or  constructive.  It  would 
be  a  farce  to  proceed  in  a  criminal  cause,  unless  the  court  had  control  over 
the  person  charged,  so  that  its  judgment  might  be  made  effective.  An  in- 
dictment mny,  however,  be  found  against  one  not  in  custody,  but  unless  an 
arrest  is  effective,  the  cause  can  proceed  no  further.  People  v.  Redinger^  55 
CaL  298. 

CHAPTER  II. 

RULES  OP  PLEADING  AND  FORM  OP  THE  INDICTMENT  [OR  IN- 
FORMATION.] 

Section  948.  Form  of  and  rules  of  pleading. 

949.  First  pleading  by  the  people  is  indictment,  or  information. 

950.  Indictment,  or  information,  what  to  contain. 

951.  Form  6f. 

952.  Must  be  direct  and  certain. 

953.  When  defendant  is  indicted  by  fictitious  name,  etc. 

954.  The  indictment,  or  information,  must  charge  but  one  offense, 

and  in  one  form,  except  where  it  may  be  committed  by 
different  means. 

955.  Statement  as  to  time  when  offense  was  committed. 

956.  Statement  as  to  person  injured,  or  intended  to  be. 

957.  Construction  of  words  used  in  an  indictment,  or  information. 

958.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

959.  Indictment,  or  information,  when  sufficient. 

960.  Not  insufficient  for  defect  of  form  not  tendimi:  to  prejudice 

defendant. 

961.  Presumptions  of  law,  etc.,  need  not  be  stated. 

962.  Judgments,  etc.,  how  pleaded. 

963.  Private  statutes,  how  pleaded. 

964.  Pleading  in  indictment,  or  information,  for  libel. 

965.  Pleading  in  indictment,  or  information,  for  forgery,  where 

instrument  has  been  destroyed  or  withheld  by  defendant. 
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Section  966.  Pleading  in  an  indictment  or  information,  for  perjury,  or  sub- 
ornation of  perjury. 

967.  Pleading  in  indictment  or  information,  for  larceny  or  embez- 

zlement. 

968.  Pleading  in  an  indictment  or  information,  for  selling,  exhib- 

iting, etc.,  lewd  and  obscene  books,  etc. 

969.  Repealed. 

970.  Indictment  or  information  against  several,  one  or  more  may 

be  acquitted. 

971.  Distinction  between  accessory  before  the  fact  and  principal 

abrogated.     Principals,  how  indicted,  etc.* 

972.  Accessory  may  be  indicted  and  tried,  though  principal  has 

not  been. 

948.  All  the  forms  of  pleading  in  criminal  actions,  and  the 
rales  by  which  the  sufficiency  of  pleadings  is  to  be  determined, 
are  those  prescribed  by  this  code. 

1.  Roles  of  Criminal  Pleadings. — The  established  rule' of  the  com- 
mon  law,  that  penal  statutes  should  receive  a  strict  construction  in  favor  of 
him  upon  whom  a  penalty  was  to  be  inflicted,  has  been  abrogated  by  this 
code.  See  sec.  4,  n.  1.  Ex  parte  Oulierrez,  45  Cal.  429.  The  above  rule  is  appli- 
cable as  well  to  sections  merely  regulating  matters  of  practice  as  to  those 
which  define  what  constitutes  an  offense.  See  sec.  1404,  n.  In  People  v. 
Clarke^  7  Pac.  C.  L.  J.  177,  it  was  held,  that  an  information  which  was  inar- 
tificially  drawn,  but  which  stated  the  substance  of  the  offense,  was  good.  In 
People  V.  King,  27  Cal.  507,  it  was  said  that  our  criminal  code  was  designed 
to  work  the  same  change  in  pleading  and  practice  in  criminal  actions  that  is 
wrought  by  the  Code  of  Civil  Procedure  in  civil  actions,  and  that  therefore  it 
was  not  always  necessary  to  state  the  facts  constituting  the  offense  with  the 
same  particularity  as  was  required  in  indictments  by  the  common  law.  To 
the  same  effect  is  People  v.  Cronin,  34  Id.  191.  The  test  of  sufficiency  of 
pleadings  is  foimd  in  the  codes  themselves.  People  v.  Murphy,  39  Id.  52; 
People  V.  Dick,  37  Id.  277;  PeopU  v.  Ah  Woo,  28  Id.  205.  See  also  PeopU 
V.  Sand/ord,  43  Id.  29. 

949.  The  first  pleading  on  the  part  of  the  people  is  the 
indictment  or  information.  [Amendment,  approved  April  9, 
1880;  in  effect  immediately, 

1.  Information.— See  809,  n.  KaUoch  v.  Superior  Court,  6  Pac.  C.  L.  J., 
526;  People  v.  Ti^dale,  Id.  727;  People  v.  Williams,  Id.  819;  People  v. 
Carlton,  7  Id.  108. 

2.  Indictment.— See  sec.  959,  and  notes. 

950.  The  indictment  or  information  must  contain  : 

1.  The  title  of  the  action,  specifying  the  name  of  the  court 
to  which  the  same  is  presented,  and  the  names  of  the  parties; 

2.  A  statement  of  the  acts  constituting  the  offense,  in  ordi- 
nary and  concise  language,  and  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended. 
[Amendment,  approved  April  9,  1880;  in  effect  immediately. 
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1.  Title  of  the  Action. — ^An  indictment  or  information  filed  in  San 
Francisco,  may  be  entitled  either  as  of  the  County  of  San  Francisco,  or  as  of 
the  City  and  County  of  San  Francisco.  People  v.  Connor,  17  Cal.  354; 
People  V.  BeaUy,  14  Id.  566.  If  defendant  be  not  indicted  by  his  true 
name,  he  must  declare  his  true  name  when  arraigned,  and  if  he  do  not  he 
may  properly  be  proceeded  against  by  the  name  in  the  indictment.  Sec.  989. 
The  addition  "Jr.*'  is  no  part  of  a  name  proper;  and  when  it  does  not  appear 
that  there  were  two  persons  of  the  name,  or  that  the  party  was  misled,  its 
insertion  in  a  criminal  complaint  is  immaterial.  City  and  County  of  San 
Francisco  v.  Randall,  54  Cal.  408.  Where  the  indictment  was  against 
James  ^  Boggs,  and  the  verdict  pronounced  "the  defendant  J.  M.  Boggs'* 
guilty:  HeUl,  that  the  error  in  the  initial  of  the  middle  name  of  defendant  in 
the  verdict  was  immaterial     People  v.  Boggs,  20  Id.  432. 

2,  Statement  of  Acts  Constitatin£f  Oflfense.—Sec.  959,  n.  8. 

951.  It  may  be  substantially  in  the  following  form  :  The 
people  of  the  state  of  California  against  A.  B.,  in  the  superior 

court  of  the  county  of ,  the day  of ,  a.  d.  eighteen 

— — .    A.  B.  is  accused  by  the  grand  jury  of  the  county  of , 

by  this  indictment  (or  by  the  district  attorney  by  this  informa- 
tion), of  the  crime  of  (giving  its  legal  appellation,  such  as  mur- 
der, arson,  or  the  like,  or  designating  it  as  felony  or  misde- 
meanor), committed  as  follows:    The  said  A.  B.,  on  the day 

of ,  A.  D.  eighteen ,  at  the  county  of (here  set  forth 

the  act  or  omission  charged  as  an  ofifense),  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  state  of 
California.  [Amendment,  approved  April  9,  1880;  in  effect 
immediately. 

1.  Form  of  Indictment  or  Information.— See  sec.  959,  n. 

952.  It  must  be  direct  and  certain,  as  it  regards: 

1.  The  party  charged  ; 

2.  The  offense  charged  ; 

3.  The  particular  circumstances  of  the  offense  charged,  when 
they  are  necessary  to  constitute  a  complete  offense. 

1.  Indictment,  when  Sufficient —See  sec.  959,  n.  If  the  indictment  be 
direct  and  certain  as  to  the  party  charged,  the  offense  charged,  and  states 
the  particular  circumstances  which  constitute  the  offeuse  in  ordinary  and 
concise  language,  and  in  such  a  way  that  a  person  of  ordinary  understanding 
can  know  what  was  intended,  it  is  sufficient.  People  ▼.  Saviers,  14  CaL  29. 
If  the  indictment  does  not  state  the  particular  circumstances,  when  they  are 
necessary  to  constitute  a  complete  offense,  the  defendant  may  demur  on  that 
ground ;  but  if  he  fails  to  demur,  a  motion  in  arrest  of  judgment  will  be 
denied.  People  v.  Swenson,  49  Id.  388.  But  see  People  v.  Martin,  52  Id. 
201.  Where  the  offense  charged  admits  of  degrees,  the  indictment  should 
charge  the  ofifense  generally,  and  leave  the  degree  to  be  determined  by  the 
verdict.     People  v.  Jefferson,  52  Id.  452.     See  sec.  921,  n. 
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953.  When  a  defendant  is  charged  by  a  fictitious  or  erroneous 
name,  and  in  any  stage  of  the  proceedings  his  true  name  is  dis- 
covered, it  must  be  inserted  in  the  subsequent  proceedings,  re- 
ferring to  the  fact  of  his  being  charged  by  the  name  mentioned 
in  the  indictment  or  ioformation.  [Amendment,  approved  April 
9,  1880;  in  effect  immediately, 

1.  Indictonent  by  Wrong  Name.— In  People  v.  Kelly,  6  Cal.  210,  it  was 
urged  in  argument  that  the  above  section  was  in  violation  of  the  constitution; 
that,  in  ordering  the  true  name  to  be  inserted  upon  the  minutes,  the  court 
altered  the  indictment  in  a  material  part,  so  that  it  was  no  longer  an  indict- 
ment found  and  presented  by  a  grand  jury.  The  court,  however,  held  the 
section  to  be  constitutional,  the  particular  name  by  which  defendant  is  desig- 
nated being  immaterial  See  also  People  v.  Jim  Ti,  32  Id.  60;  People  v. 
Ah  Kim,  ^  Id.  189. 

954.  The  indictment  or  information  must  charge  but  one  of- 
fense, but  the  same  offense  may  be  set  forth  in  different  forms 
under  different  counts,  and,  when  the  offense  may  be  committed 
by  the  use  of  different  means,  the  means  may  be  alleged  in  the 
alternative  in  the  same  count.  [Amendment,  approved  April  9, 
1880;  in  effect  immediately. 

1.  Objection,  How  Takea—^e8ecl004,n.  The  objection  to  the  indict- 
ment or  information,  that  two  offenses  are  charged  therein,  or  that  the  of- 
fense is  charged  in  more  than  one  form,  must  be  taken  by  demurrer,  other- 
wise it  is  waived.  People  v.  Weaver,  47  Cal.  106;  People  v.  Burgess,  35  Id. 
115;  People  v.  QameU,  29  Id.  622;  People  v.  Con^wr,  17  Id.  354. 

2.  Indictments  Charging  More  than  One  Oflfense.— An  indictment 
which  charges  the  defendant  with  the  murder  of  three  persons,  charges  three 
offenses.  People  v.  Alibez,  49  Cal.  452.  Where  an  indictment  charged  an 
officer  of  a  corporation  with  concurring  in  the  making  of  a  statement  of  its 
condition  which  was  false,  and  also  with  concurring  in  the  publication  of  such 
false  statement,  a  demurrer  that  the  indictment  charged  more  than  one  of- 
fense was  sustained.  People  v.  Cooper,  53  Id.  647.  So  also  an  indictment 
which  charges  burglary  mixed  with  larceny  was  held  to  charge  two  offenses. 
People  V.  Oarnett,  29  Id.  622.  And  where  it  is  charged  that  one  person  stole 
the  goods  and  another  feloniously  received  them,  knowing  them  to  be  stolen, 
two  offenses  are  charged,  and  against  different  persons.  People  v.  Hawkins, 
34  Id.  181.  If  an  indictment  for  forgery  contains  two  counts,  each  contain- 
ing a  copy  of  the  instrument  alleged  to  have  been  forged,  it  will  not  be  pre- 
sumed, in  the  absence  of  an  averment,  that  both  are  copies  of  one  and  the 
same  instrument.  People  v.  Shottoell,  27  Id.  394.  If  the  indictment  contains 
more  than  one  count,  it  must  plainly  appear  on  its  face  that  the  matters  set 
forth  in  the  different  counts  are  but  different  descriptions  of  one  and  the  same 
transaction.  People  y.  Thompson,  2Sld»2H.  An  indictment  which  charged 
both  burglary  and  housebreaking  was  held  to  charge  two  offenses.  People  v. 
Taggart,  43  Id.  81. 

3.  Indictments  Charging  One  Oflfense  only.— The  name  given  in  the 
indictment  to  the  offense  cliarged,  is  not  of  itself  a  charge  of  the  offense,  and 


Digitized  by 


Google 


gg955-956       RULES  op  pleading.  266 

a  mistake  in  regard  to  it  is  not  fatal.  Where  the  indictment  recited  that  de- 
fendant was  accused  therein  of  the  crime  of  '*  assault  with  intent  to  commit 
murder,"  and  then  proceeded  to  state  facts  which  showed  that  defendant  had 
administered  poison  toith  intent  to  hilly  it  was  held  that  the  indictment  did  not 
charge  two  offenses.  People  v.  CuddUii^  54  Cal.  53.  Nor  does  an  indictment 
which  charges  defendant  with  having  feloniously  assaulted  B.,  and  with  hav- 
ing murdered  B.  People  v.  Weaver^  47  Id.  106.'  Nor  does  an  indictment 
which  charges  the  same  person  with  the  crime  of  rape  and  also  of  an  assault 
with  intent  to  commit  rape.  People  v.  Tyler ^  35  Id.  553.  Where  the  indict- 
ment charged  defendant  with  having  forged  an  indorsement  on  a  draft,  and 
also  with  having  uttered  the  draft,  knowing  the  indorsement  to  be  forged,  it 
was  held  to  charge  but  ODe  offense.  People  v.  Frank,  28  Id.  507.  It  is  al- 
lowable to  charge  the  same  offense  in  different  forms  in  an  indictment.  Thus 
in  one  count  the  indictment  may  charge  the  goods  stolen  to  have  been  the 
goods  of  A.,  in  another  count  that  they  were  the  goods  of  B.,  etc.  People 
v.  Connor,  17  Id.  354.  An  indictment  which  charges  a  tax-collector  with 
having  in  his  possession,  with  intent  to  circulate,  and  with  actually  putting 
in  circulation,  licenses  other  than  those  authorized  by  law,  does  not  charge 
two  offenses.  People  v.  De  la  Quei^a,  31  Id.  459.  See  also  People  v.  Valen- 
cia,  43  Id.  552;  People  v.  Ah  Own,  39  Id.  604;  People  v.  Moniejo,  18  Id.  38. 

955.  The  precise  time  at  which  the  ofifense  was  committed 
need  not  be  stated  in  the  indictment  or  information,  but  it  may 
be  alleged  to  have  been  committed  at  any  time  before  the  find- 
ing or  filing  thereof,  except  where  the  time  is  a  material  ingre- 
dient in  the  offense.  [Amendmeril,  approved  April  9,  1880;  in 
effect  immediately. 

1.  Averment  of  Time. — The  time  of  the  commission  of  the  offense  is 
sufficiently  certain,  if  it  is  stated  to  be  prior  to  the  finding  of  the  indictment. 
People  v.  Littlefield,  5  CaL  355;  People  v.  Kelly,  6  Id.  210.  And  when  it  is 
charged  that  the  offense  was  committed  on  a  particular  day,  which  was  prior 
to  the  finding  of  the  indictment,  there  is  no  need  of  an  avennent  that  it  was 
prior  to  such  time.  People  v.  Laftiente,  6  Id.  202.  An  indictment  for  mur- 
der used  as  a  substitute  for  an  indictment  for  manslaughter  must  show  ±hat 
the  prosecution  of  the  latter  offense  is  not  barred  by  lapse  of  time.  Prima 
facie  lapse  of  time  is  a  good  defense;  if  there  is  any  matter  which  exempts 
the  case  from  the  general  rule,  it  should  be  stated  in  the  indictment  PeopU 
V.  Miller,  12  Id.  291 ;  People  v.  Moniejo,  18  Id.  38;  see  also  People  v.  Bur- 
gess, 35  Id.  115;  People  v.  Beatty,  14  Id.  566. 

956.  When  an  offense  involves  the  commission  of,  or  an 
attempt  to  commit,  a  private  injury,  and  is  described  with 
sufficient  certainty  in  other  respects  to  identify  the  act,  an  erro- 
neous allegation  as  to  the  person  injured,  or  intended  to  be 
injured,  is  not  material. 

1.  Name  of  Person  Injured. — At  common  law,  a  substantial  variance 
between  the  name  of  the  party  injured,  as  laid  in  the  indictment,  and  as 
given  in  evidence,  was  fatal;  but  this  rule  is  modified  by  the  above  section* 
People  V.  PoUer,  35  Cal.  110;  see  also  People  v.  Dick,  37  Id.  277.     When, 
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on  the  trial  for  assault  with  intent  to  inflict  great  bodily  injury,  the  proof 
shows  a  misnomer  of  the  person  injured,  such  variance  will  be  held  material, 
unless  there  be  other  circumstances  sufficient  to  identify  the  offense.  People 
V.  McNealyy  17  Id.  332.  An  indictment  for  robbery,  which  fails  to  state 
that  the  property  taken  was  the  property  of  some  person  other  than  the 
defendant,  is  fatally  defective.  People  v.  Vice,  21  Id.  344.  If  stolen  prop- 
erty belong  to  a  partnership,  the  indictment  should  state  the  individual 
names  of  the  partners;  if  it  belong  to  a  corporation,  the  indictment  should 
state  the  corporate  name.  People  v.  Bogart,  36  Id.  245.  An  indictment  for 
forgery  need  not  necessarily  charge  that  the  banking  house  whose  bills  were 
forged  was  in  fact  an  incorporated  company.  People  v.  Ah  Sam,  41  Id.  645. 
So,  in  an  indictment  for  arson  committed  with  intent  to  defraud  an  insurance 
company,  a  variance  between  the  name  of  the  company  as  charged  in  the 
indictment,  and  as  proved  on  the  trial,  is  no  ground  for  the  arrest  of  the 
judgment.  People  v.  Hughes,  29  Id.  257;  but  such  indictment  should  aver 
that  the  company  is  a  corporation,  if  such  be  the  fact,  or  that  it  is  a  partner- 
ship composed  of  certain  individuals,  naming  them,  if  such  be  the  fact.  Mere 
averment  of  a  company  named  in  such  an  indictment  amounts,  in  a  legal 
sense,  to  an  entire  absence  of  any  averment  as  to  the  party  intended  to  be 
injured,  and  not  to  an  "  erroneous  allegation  "  as  to  such  party.  People  v. 
Schwartz,  32  Id.  160. 

857.  The  words  used  in  an  indictment  or  information  are 
construed  in  their  usual  acceptance  in  common  language,  ex- 
cept such  words  and  phrases  as  are  defined  by  law,  which  are 
construed  according  to  their  legal  meaning.  [Amendment,  ap- 
proved April  9,  1880;  in  effect  immediately. 

1.  Rule  of  Conatmotion.— See  People  v.  LiUUfield,  5  Cal.  355;  People  v. 
Thompson,  4  Id.  238;  People  v.  Saviers,  14  Id.  29;  People  v.  Cronin,  34  Id. 
191;  People  v.  Mmphy,  39  Id.  52;  People  v.  Phipps,  39  Id.  326. 

958.  Words  used  in  a  statute  to  define  a  public  offense  need 
Bot  be  strictly  pursued  in  the  indictment  or  information,  but 
other  words  conveying  the  same  meaning  may  be  used.  [Ametid" 
ment,  approved  April  9,  1880;  in  effect  immediately. 

1.  Maimer  of  Cbarging  the  Offense.— Where  the  acts  constituting  the 
offense  are  sufficiently  stated  to  give  explicit  information  of  the  offense 
charged,  the  indictment,  though  it  may  be  liable  to  criticism  as  to  form,  will 
nevertheless  be  held  sufficient,  even  if  the  language  of  the  statute  be  not 
strictly  followed.  People  v.  PoUer,  35  CaL  110;  People  v.  Phi/tpt,  39  Id. 
326.  As,  however,  a  long  line  of  decisions  has  established  that  if  the  offense 
be  charged  in  the  language  of  the  statute,  it  is  sufficient,  that  would  appear 
to  be  the  better  and  safer  practice,  unless  the  circumstances  of  a  particular 
case  furnish  a  reason  fordoing  otherwise.  See  People  v.  Thompson,  4  Id.  238; 
People  v.  Parsons,  6  Id.  487;  People  v.  Dolan,  9  Id.  576;  People  v.  Murray, 
10  Id.  309;  People  v.  McOuire,  26  Id.  635;  PeopU  v.  WhiU,  34  Id.  183;  Pe(yple 
V.  CnwiA,  34  Id.  191;  People  v.  Martin,  32  Id.  91;  People  v.  Burke,  34  Id.  661. 

959.  The  indictment  or  information  is  sufficient  if  it  can  be 
understood  therefrom: 
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1.  Tbafc  it  is  entitled  in  a  court  having  authority  to  receive  it, 
though  the  name  of  the  court  be  not  stated. 

2.  If  an  indictment,  that  it  was  found  by  a  grand  jury  of  the 
county  in  which  the  court  was  held,  or  if  an  information,  that 
it  was  subscribed  and  presented  to  the  court  by  the  district  at- 
torney of  the  county  in  which  the  court  was  held. 

3.  That  the  defendant  is  named,  or,  if  his  name  can  not  be 
discovered,  that  he  is  described  by  a  fictitious  name,  with  a 
statement  that  h*is  true  name  is  to  the  jury  or  district  attorney, 
as  the  case  may  be,  unknown. 

4.  That  the  offense  was  committed  at  some  place  within  the 
jurisdiction  of  the  court,  except  where  the  act,  though  done 
without  the  local  jurisdiction  of  the  county,  is  triable  therein. 

5.  That  the  offense  was  committed  at  some  time  prior  to  the 
time  of  finding  the  indictment  or  filing  of  the  information. 

6.  That  the  act  or  omission  charged  as  the  offense  is  clearly 
and  distinctly  set  forth  in  ordinary  and  concise  language,  with- 
out repetition,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 

7.  That  the  act  or  omission  charged  as  the  offense  is  stated 
with  such  a  degree  of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment  upon  a  conviction,  according  to  the  right  of 
the  case.  [Amendment,  approved  April  9,  1880;  in  effect  imme- 
dialely, 

1.  Title  of  the  Aotion.— Sec.  950,  xl  1. 

2.  Finding  of  Indictment— Sec  940,  aod  notes. 

3.  Presentation  of  Indictment.— Sec.  944,  n.  1. 

4.  Information,  Prosecuticn  by. — Sec.  809,  n.  1. 

5.  Name  of  Defendant— Sec.  950,  n.,  953,  n.  1. 

6.  Time,  Averment  of.— Sec.  955,  n.  1. 

7.  Venue,  Statement  of.— The  indictment  must  allege  that  the  offense 
was  committed  within  the  county  in  which  it  is  found.  People  v.  O^Netl,  48 
Cal.  257.  Where  the  offense  consists  of  a  transaction  occurring  partly  in  one 
county  and  partly  in  another,  the  indictment  should  show  that  fact.  People 
y.  Ah  Own,  39  Id.  604.  In  an  indictment  for  larceny  the  venue  may  be  laid 
in  any  county  into  which  the  stolen  property  may  be  conveyed.  People  v. 
MeUon,  40  Id.  648;  People  v.  Oarcia,  25  Id.  531;  People  v.  Jiobles,  29  Id.  421. 
Where  the  offense  charged  was  committed  on  a  vessel  on  the  inland  waters 
of  this  state,  the  indictment  should  set  forth  all  the  facts  to  show  that  the 
court  has  jurisdiction.  People  v.  Dougherty,  7  Id.  395.  Where  it  is  charged 
that  the  offense  was  committed  within  a  certain  city  and  county,  which  are 
within  the  jurisdiction  of  the  court,  the  venue  is  sufficiently  stated.  People 
Y,  LafuerUe,  6  Id.  202.  See  People  v.  Robimon,  17  Id.  363.  The  proseca* 
tion  must  prove  the  venue  as  laid  in  the  indictment.  People  v.  Roach,  48  Id. 
382.    Although  no  witness  testifies  in  so  many  words  to  the  venue  of  a 
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crime,  yet  if  the  whole  testimony  taken  together  leaves  no  room  for  reason- 
able  doubt  on  that  point,  the  venae  is  sufficiently  proven.  People  v.  Man* 
wng,  48  Id.  336.  See  also  Pe<ypU  v.  WiUiam*,  18  Id.  187;  People  v.  Hodges, 
27  Id.  340;  PeopUv,  Valenzuella,  6  Pac.  C.  L.  J.  661. 

8.  Statement  of  Acts  Constitutiiicf  the  Offense.  —The  substantial  facts 
necessary  to  constitute  the  offense  must  be  stated  with  such  reasonable  cer- 
tainty as  to  enable  a  person  of  ordinary  understanding  to  know  what  was 
intended,  and  to  enable  the  court  to  pronounce  judgment ;  but  the  facts 
need  not  be  stated  with  the  particularity  required  at  common  law.  People  v. 
Dolan,  9  Cal.  576;  PeopU  v.  Ah  Woo,  28  Id.  205;  PfopU  v.  Rodriguez,  10  Id. 
60.  The  indictment  is  sufficient  if  it  charges  the  offense  in  the  language  of 
the  statute.  See  sec.  958,  n.  If  the  indictment  is  certain  as  to  the  person 
and  offense  charged  and  states  all  the  acts  necessary  to  constitute  a  complete 
offense,  it  contains  all  that  is  required.  PeopU  v.  Murphy,  39  Id.  62.  If,  in 
the  charging,  part  of  the  indictment  language  capable  of  two  interpretations 
is  used,  'only  one  of  which  imports  that  defendant  is  guilty,  the  indictment 
will  be  held  insufficient.  People  v.  Williams,  36  Id.  671.  The  indictment 
need  not  state  in  terms  that  the  offense  charged  is  a  felony  or  misdemeanor. 
PeopU  y.  War,  20  Id.  117.  If  the  facts  constituting  the  offense  are  suffi- 
ciently stated,  it  is  immaterial  whether  the  legal  appellation  or  any  appella- 
tion of  the  offense  is  stated.  PeopU  v.  Phipps,  39  Id.  326.  It  is  not  abso- 
lutely essential  that  the  term  **  feloniously  "  be  used.  People  v.  OUvera,  7  Id. 
403;  PeopU  v.  Parsons,  6  Id.  487.  It  is  held  that  a  bare  negative  qualifica- 
tion need  not  be  averred  in  an  indictment,  bat  must  be  relied  on  as  a  matter 
of  defense  at  the  trial.  PeopU  v.  Nugent,  4  Id.  341;  People  v.  Vaimrd,  6  Id. 
562;  People  v.  Englinh,  30  Id.  214.  If  the  statute,  in  defining  an  offense, 
enumerates  a  series  of  acts,  all  of  which,  when  taken  together,  constitute  the 
offense,  all  such  acts  may  be  charged  in  a  single  count.  PeopU  v.  Frank,  28 
Id.  607;  PeopU  v.  Murphy,  39  Id.  52. 

9.  Conjonotive  Statement  Proper.— Where  the  act  constituting  the 
offense  is  described  in  the  statute  by  different  terms  stated  disjunctively,  it 
is  well  described  in  the  indictment  by  the  use  of  all  stated  conjunctively. 
PeopU  V.  Ah  Woo,  28  Cal.  205;  People  v.  Frank,  28  Id.  607;  PeopU  v.  Hood, 
6  Id.  236.  And  if  not  so  stated,  the  indictment  will  be  held  bad  on 
demurrer.  But  this  rule  has  no  application  where  tlie  words  used  disjunct- 
ively in  the  statute  are  synonymous.    PeopU  v.  Tomliuson,  35  Id.  503. 

10.  Number  of  Counts  in  Indictment. — A  number  of  decisions  have 
sustained  indictments  containing  two  or  more  counts.  Pfople  v.  Ferris,  6 
Pac.  L.  J.  610;  People  v.  Tomlinson,  35  Cal.  603;  PeopU  v.  Thompmn,  28 
Id.  214;  PeopU  v.  Shotwell,  21  Id.  394;  PeopU  v.  BaiUy,  23  Id.  677;  PfopU 
V.  Connor,  17  Id.  364;  PeopU  v.  Bogart,  36  Id.  245;  PeopU  v.  Ah  Sam,  41 
Id.  645;  PeopU  v.  Shepardson,  48  Id.  189;  PeopU  v.  Davidson,  5  Id.  133. 

11.  Abortion.— Sec.  274,  n.  1  Wharton's  Precedents  of  Indictments, 
220. 

12.  Accessory  before  the  Fact.— The  distinction  between  principals 
and  accessories  before  the  fact  has  been  abolished.  Sec.  30.  n.  1.  Cases  in 
which  the  defendant  was  indicted  as  accessory  before  the  fact,  are:  PeopU  v. 
Cryder,  6  Cal.  23;  PeopU  v.  Schwartz,  32  Id.  160;  PeopU  v.  Crenshaw,  46  Id. 
65;  People  v.  Outeveras,  48  Id.  19;  PeopU  v.  Shepardson,  48  Id.  189;  PeopU  v. 
Bearss,  10  Id.  68;  PeopU  v.  CampbeU,  40  Id.  129. 
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13.  Accessory. — Sec.  30,  n.  An  indictment  against  one  as  accessory 
must  contain,  in  addition  to  other  matters,  all  the  averments  necessary  in  an 
indictment  against  the  principal.     People  v.  Thrall^  50  Cal.  415. 

14.  Adultery.— Sec.  266,  n. 

15.  Altering  Brands.— Pcop/c  v.  Hcdl,  19  Cal.  425. 

16.  Arson. — Sec.  447,  n.  An  indictment  charging  that  defendant  did 
**bum,  or  caused  to  be  burned,  a  certain  dwelling-house,"  is  bad,  because  the 
charge  is  laid  in  the  alternative.  People  v.  Hood^  6  CaL  236.  But  see  People 
V.  Myers,  20  Id.  76.  The  indictment  may  charge  the  ownership  of  the 
burned  property  to  be  in  a  tenant.  People  v.  Wooley,  44  Id.  494.  Or  it 
may  describe  it  as  the  property  of  the  owner,  though  it  is  occupied  by  a  ten- 
ant. People  V.  Fisher,  51  Id.  319.  1  Wharton's  Precedents  of  Indictments, 
361.     See  also,  People  v.  Scktoartz,  32  Cal.  160. 

17.  Assault— Sec.  240,  n.  1  Wharton's  Precedents  of  Indictments, 
231-268. 

18.  Assault  with  Deadly  Weapon. — Sec.  245,  n.  The  indictment 
should  charge  that  the  weapon  used  was  deadly,  or  state  such  facts  as  neces- 
sarily show  that  it  was  deadly.  People  v.  Jacobs,  29  Cal.  579;  People  v. 
Congleton,  44  Id.  92.  An  averment  that  defendant  was  armed  with  a  deadly 
weapon  and  made  an  assault,  vnW  not  support  a  judgment  for  a  felonious 
assault.    People  v.  Vierra,  52  Id.  451.     See  also.  People  v.  War,  20  Id.  117. 

19.  Assault  with  Intent  to  Commit  Murder.— Sec.  217,  n.  For  form 
of  indictment,  which  was  held  sufficient,  see  People  v.  English,  30  CaL  215. 

20.  Assault  with  Intent  to  Commit  Rape.— Sec.  220,  n.  People  v. 
Oirr,  53  Cal.  629;  People  v.  Entrada,  53  Id.  600;  People  v.  O'Neil,  48  Id. 
257;  People  v.  Brown,  47  Id.  447. 

21.  Bigamy.— Sec.  281,  n. 

22.  Bribery.— Sec.  68,  n.    People  ex  rel,  Purley,  2  Cal.  564. 

23.  Burglary.— Sec.  459,  n.  The  indictment  should  charge  burglary 
generally,  and  leave  the  degree  to  be  determined  by  the  jury  if  the  plea  be 
not  guilty,  or  by  the  court  if  the  plea  be  guilty.  People  v.  Jeffi*rson, 
52  Cal.  452.  It  need  not  state  the  value  of  the  property  which  defendant 
intended  to  steal?  People  v.  Ah  Ye,  31  Id.  451.  Nor  is  it  necessary  to 
cliarge  whose  goods  defendant  intended  to  steal,  or  that  there  were  any 
goods  in  the  house  which  he  could  steal.  People  v.  Shaber,  32  Id.  36.  The 
ownership  of  the  burglarized  room  may  be  charged  to  be  in  one  who  lodges 
therein.  People  v.  St.  Clair,  38  Id.  136.  The  indictment  should  not  charge 
burglary  mixed  with  larceny.  The  larceny,  if  it  has  been  committed,  should 
be  made  the  foundation  of  a  separate  indictment.  People  v.  Gamett,  29  Id. 
622.     See  also  People  v.  Long,  43  Id.  444. 

24.  Burning  Insured  Building. —Sec.  548,  n.  People  v.  Hnglies,  29  Cal. 
257;  People  v.  Schwartz,  32  Id.  160. 

25.  Conspiracy.— Sec.  182,  n.    2  Bish.  Crim.  Proc.  204-226. 

26.  Counterfeiting.— Sec.  447,  n.  People  v.  Stanton,  39  Cal.  698;  People 
V.  Ah  Sam,  41  Id.  645.     1  Wharton's  Precedents  of  Indictments,  331-341. 

27.  Crime  against  Nature.— Sec.  286,  n. 

28.  Embezzlement— Sec.  503,  n.,  967,  n.  The  indictment  should  state 
the  description  of  the  property  embezzled,  with  the  same  particularity  as  is 
required  in  an  indictment  for  larceny.    People  v.  Cox,  40  Cal.  275.     See  also 
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People  V.  BaUey,  23  Id.  577;  People  v.  Garcia,  25  Id.  531;  Ex  parte  Iledley, 
31  Id.  108;  People  v.  De  la  Ouerra,  31  Id.  416;  People  v.  Hust,  49  Id.  653. 

29.  Forgery.— Sec.  470,  u.,  965.  To  constitute  forgery,  the  forged 
instmment  must  be  one  which,  if  genuine,  may  injure  another;  and  the 
indictment  should  show  that  such  is  its  legal  character,  either  from  its 
description  of  the  instrument  itself,  or  by  averment  of  matter  aliunde  which 
will  show  it  to  be  of  that  character.  People  v.  Tomlinson^  35  Cal.  603.  See 
also  People  v.  Frank,  28  Id.  507;  People  v.  Ah  Woo,  28  Id.  205;  People  v.  Ah 
Sam,  41  Id.  645;  1  Wharton*s  Precedents  of  Indictments,  266. 

30.  Gaming.— Sec.  330,  n.     People  v.  Saviers,  14  Cal.  29. 

31.  "Laxcenj — Sees.  484,  n.,  967,  n.  **  An  indictment  for  larceny,  which 
charges  the  stealing  of  several  articles  of  property,  and  states  the  value  of  all 
in  the  aggregate,  but  does  not  give  the  value  of  each  article  by  itself,  contains 
a  sufficient  averment  of  the  value  of  the  stolen  property.  People  v.  Robles, 
34  Cal.  591;  People  v.  Green,  15  Id.  512.  The  indictment  should  state  the 
ownership  of  the  stolen  property.  People  v.  livghes,  41  Id.  234;  People  v. 
Bogart,  36  Id.  245.  It  will  not  be  held  defective  because  in  one  count  it 
charges  the  stolen  goods  to  be  the  property  of  A.,  and  in  another  count  states 
the  same  goods  to  be  the  property  of  B.  People  v.  Connor,  17  Id.  354. 
Where  the  larceny  charged  is  of  that  class  of  property,  the  stealing  of  which 
is  grand  larceny,  without  regard  to  its  value,  no  averment  of  the  value  is 
necessary.  People  v.  TotnMley,  39  Id.  405.  Under  an  indictment  for  rob- 
bery, the  jury  may  6nd  the  defendant  guilty  of  the  crime  of  larceny.  People 
V.  Jones,  53  Id.  58.  See  also  People  v.  Jim  Ti,  32  Id.  60;  People  v.  Smithy 
15  Id.  408;  People  v.  Jersey,  18  Id.  337;  People  v.  Brown,  27  Id.  500;  People 
V.  Linn,  23  Id.  150;  People  v.  Strong,  46  Id.  302;  1  Wharton's  Precedents  of 
Indictments,  381-399.  An  indictment  for  larceny  which  is  capable  in  the 
charging  part  of  two  interpretations,  without  doing  violence  to  its  terms,  is 
bad.     People  v.  Williams,  35  Cal.  671. 

32.  Libel.— Sees.  248,  n.,  964,  n. 

33.  Manslaughter.— Sec.  192,  n.  People  v.  Afiller,  12  Cal.  291;  1  Whar- 
ton's  Precedents  of  Indictments,  129-152.     See  n.  35. 

34.  Mayhem.— Sec.  203,  n. 

35.  Murder. — Sec.  187,  n.  For  form  of  indictment,  which  was  held  suf- 
ficient, see  People  v.  King,  27  Cal.  507.  In  that  case  it  was  held  that  in  an 
indictment  for  murder  it  is  not  necessary  to  aver  the  means  by  which  the 
homicide  was  committed,  or  the  nature  and  extent  of  the  wound,  or  the  part 
of  the  body  upon  which  it  was  inflicted.  Nor  should  the  degree  of  the  mur- 
der be  stated;  but  if  it  is  stated,  the  indictment  is  not  for  that  reason  vitiated. 
The  statement  of  the  degree  may  be  treated  as  surplusage.  Id.  People  v. 
Nidiof,  34  Id.  211;  People  v.  Dolan,  9  Id.  576;  People  v.  Vance,  21  Id.  400. 
The  indictment  is  sufficient  if  a  person  of  ordinary  intelligence  can  under- 
stand from  it,  that  under  such  circumstances  as  showed  a  felonious  intent,  a 
mortal  wound  was  inflicted  by  the  defendant  upon  the  deceased,  of  which 
wound  deceased  died  within  a  year  and  a  day  from  its  infliction.  People  v. 
Dolan,  9  Id.  576;  People  v.  Cronin,  .34  Jd.  191;  People  v.  Martin,  47  Id.  101. 
It  is  not  necessary  that  the  indictment  should  specifically  aver  that  the  kill- 
ing was  "  willful,  deliberate,  and  premeditated."  People  v.  Murray,  10  Id. 
309.  Malice  aforethought  is  a  necessary  ingredient  in  the  crime  of  murder,  and 
should,  therefore,  be  alleged  in  the  indictment.     People  v.  Urias,  12  Id.  325; 
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PfopU  V.  Bonilla,  38  Id.  699.  But  this  term  may  be  omitted,  provided  terms 
are  employed  which  in  their  import  are  equivalent.  People  v.  Vance,  21  Id. 
400.  If  the  indictment  is  certain  as  to  the  person  and  offense  charged,  and 
states  all  the  acts  necessary  to  constitute  a  complete  offense,  it  is  sufficient. 
People  V.  Murphy,  39  Id.  512.  See  also  People  v.  Steventon,  9  Id.  273;  Peopk 
V.  Titompson,  4  Id.  238;  People  v.  Ai-o,  6  Id.  207;  People  v.  Wallace,  9  Id. 
30;  People  v.  Lloyd,  9  Id.  54;  People  v.  Judd,  10  Id.  313;  People  v.  Yborra, 
17  Id.  166;  People  v.  Sanford,  43  Id.  29;  Peopk  v.  Valencia,  43  Id.  652; 
People  V.  Weaver,  47  Id.  106;  People  v.  Alihez,  49  Id.  452. 

36.  Pexjury— Subomatioii  of  Pexjury. — Sees.  118, n.,  127.  n.,966,  n.  An 
indictment  for  perjury,  charging  that  the  accused,  in  a  certain  proceeding,  de- 
scribing it,  **  did  willfully,  corruptly  and  falsely  swear,"  etc.,  but  not  alleging 
that  the  perjury  was  committed  ''feloniously,"  is  nevertheless  sufficient. 
People  V.  Parsons,  6  Cal.  487. 

37.  Rape. —Sec.  261,  n.  An  indictment  which  charged  that  defendant 
**  did  unlawfully  and  feloniously  have  carnal  knowledge  of  a  certain  female 

child,  named ,  she,  the  said ,  then  being  under  ten  years  of  age,  to 

wit,  of  the  age  of  nine  years  and  upwards,"  is  sufficient.  People  v.  Mills,  17 
Cal.  276.  The  indictment  need  not  allege  that  the  person  upon  whom  the 
outrage  was  committed  was  not  the  wife  of  defendant.  People  v.  Estrada, 
53  Id.  600.  Nor  need  the  age  of  the  defendant  be  stated.  People  v.  Ah  Yeh, 
29  Id.  575.  If  the  indictment  follows  the  language  of  the  statute,  it  is  suf- 
ficient.    People  V.  Burke,  34  Id.  661.      See  also  People  v.  Tyler,  35  Id.  553. 

38.  Reoeivlng  Stolen  Property.— Sec.  496,  n.  People  v.  Montejo,  18 
Cal.  38.     People  v.  Hawkins,  34  Id.  181.     People  v.  Avila,  43  Id.  196. 

39  Riot.— Sec.  404,  n. 

40.  Robbery.— Sec.  211,  n.  If  the  indictment  fails  to  allege  that  the 
property  taken  was  the  property  of  some  person  other  than  defendant, 
it  is  fatally  defective.  People  v.  Vice,  21  Cal.  344.  The  indictment  is 
not  bad  because  it  charges  that  the  property  was  forcibly  and  violently  taken 
from  one  person  and  against  his  will,  and  that  another  person  was  the  owner 
of  it,  though  it  does  not  allege  that  it  was  taken  against  the  will  of  the  owner. 
People  V.  JShuler,  28  Id.  490.  The  indictment  should  state  that  the  property 
was  taken  from  the  person  of  another.  To  allege  that  it  was  taken  from 
"another  person"  is  not  sufficient.  People  v.  Beck,  21  Id.  385.  See  also, 
People  V.  Jones,  53  Id.  58. 

41.  Seduction.— Sec.  266,  n.     People  v.  Rodangas,  49  Cal.  9. 

42.  Selling  Land  Twice.— Sec.  553,  n.     People  v.  Garnetf,  35  Cal.  470. 

43.  Violating  Sepulture. — An  indictment  charging  the  defendant  with 
the  crime  of  **  violating  sepulture,"  stating  the  facts,  is  sufficient.  People  v. 
Dalton,  7  Pac.  C.  L.  J.  757. 

960.  No  indictment  or  information  is'insufficient,  nor  can  the 
trial,  judgment,  or  other  proceeding  thereon  be  affected  by  rea- 
son of  any  defect  or  imperfection  in  matter  of  form  which  does 
not  tend  to  the  prejudice  of  &  substantial  right  of  the  defendant 
upon  its  merits.  [Amendment,  approved  April  9,  1880;  in  ejfed 
imtnedialely. 

1.  Formal  Defect  Insufficient— Where  the  district  attorney  signed  the 
indictment  officially,  but  did  not  specify  the  county  of  which  he  was  district 
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attorney,  the  defect  was  held  immaterial.     People  v.  Ashnauer,  47  Cal.  98. 
See  also,  People  v.  D.ick,  37  Id.  277;  PeopU  v.  Clarke,  7  Pac.  C.  L.  J.  177. 

961.  Neither  presumptions  of  law,  nor  matters  of  which 
judicial  notice  is  taken,  need  be  stated  in  an  indictment  or  in- 
formation. [Amendment,  approved  April  9,  1880;  in  efeci  im- 
mediately, 

962.  In  pleading  a  judgment  or  other  determination  of,  or 
proceeding  before,  a  court  or  officer  of  special  jurisdiction,  it  is 
not  necessary  to  state  the  facts  constituting  jurisdiction;  but 
the  judgment  or  determination  may  be  stated  as  given  or  made, 
or  the  proceedings  had.  The  facts  constituting  jurisdiction, 
however,  must  be  established  on  the  trial. 

963.  In  pleading  a  private  statute,  or  a  right  derived  there-    . 
from,  it  is  sufficient  to  refer  to  the  statute  by  its  title  and  the 
day  of  its  passage,  and  the  court  must  thereupon  take  judicial 
notice  thereof. 

1.  Reciting  Private  Statutes.— At  the  common  law  a  private  or  other 
statute  of  which  the  courts  did  not  judicially  know,  must  be  recited  in  an 
indictment  founded  upon  it.  Bish.  Stats.  Crimes,  sees.  396,  405, 406;  1  Bish. 
Grim.  Proc.,  sec.  609.  Under  this  section  it  is  sufficient  to  refer  to  such 
statute  by  its  title  and  day  of  passage. 

964.  An  indictment  or  information  for  libel  need  not  set 
forth  any  extrinsic  facts  for  the  purpose  of  showing  the  appli- 
cation to  the  party  libeled  of  the  defamatory  matter  on  which 
the  indictment  or  information  is  founded;  but  it  is  sufficient  to 
state  generally  that  the  same  was  published  concerning  him, 
and  the  fact  that  it  was  so  published  must  be  established  on  the 
trial.    [Amendment^  approved  April  9, 1880;  in  effeci  immediately, 

1.  labei— Sec.  248,  n. 

965.  When  an  instrument  which  is  the  subject  of  an  indict- 
ment or  information  for  forgery  has  been  destroyed  or  withheld 
by  the  act  or  the  procurement  of  the  defendant,  and  the  fact 
of  such  destruction  or  withholding  is  alleged  in  the  indictment, 
or  information,  and  established  on  the  trial,  the  misdescription 
of  the  instrument  is  immaterial.  [Amendment^  approved  April  9, 
1880;  in  effect  immediately, 

1.  Sees.  959,  n.  28,  470,  n; 

966.  In  an  indictment  or  information  for  perjury,  or  subor- 
nation of  perjury,  it  is  sufficient  to  set  forth  the  substance  of 
the  controversy  or  matter  in  respect  to  which  the  offense  was 
committed,  and  in  what  court,  and  before  whom  the  oath 
alleged  to  be  false  was  taken,  and  that  the  court,  or  the  person 

before  whom  it  was  taken,  had  authority  to  administer  it,*  with 
18 
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proper  allegations  of  tbe  falsity  of  the  matter  on  which  the  per- 
jury is  assigned;  but  the  indictment  or  information  need  not 
set  forth  the  pleadings,  record,  or  proceedings  with  which  the 
oath  18  connected,  nor  the  commission  or  authority  of  the  court 
or  person  before  whom  the  perjury  was  committed.  [AmendmerU, 
approved  A}rril  9,  1880;  in  effect  immediately, 
1.  Sees.  959,  n.  35,  118,  n.,  127,  n. 

967.  In  an  indictment  or  information  for  the  larceny  or  em- 
bezzlement of  money,  bank  notes,  certificates  of  stock,  or  valua- 
ble securities,  or  for  a  conspiracy  to  cheat  or  defraud  a  person 
of  any  such  property,  it  is  sufficient  to  allege  the  larceny  or 
embezzlement,  or  the  conspiracy  to  cheat  and  defraud,  to  be  of 
money,  bank  notes,  certificates  of  stock,  or  valuable  securities, 
without  specifying  the  coin,  number,  denomination,  or  kind 
thereof.  [Amendment ^  approved  April  9,  1880;  in  effect  im- 
mediately. 

1.  Sees.  959,  n.  27,  30;  484,  n.  1;  603,  n.  3.  People  v.  Cot,  40  Cal.  275; 
PeopU  V.  NeUon,  6  Pac.  C.  L.  J.  453. 

968.  An  indictment  or  information  for  exhibiting,  publishing, 
passing,  selling,  or  ofifering  to  sell,  or  having  in  possession, 
with  such  intent,  any  lewd  or  obscene  book,  pamphlet,  picture, 
print,  card,  paper,  or  writing,  need  not  set  forth  any  portion 
of  the  language  used  or  figures  shown  upon  such  book,  pam- 
phlet, picture,  print,  card,  paper,  or  writing;  but  it  is  sufficient 
to  state  generally  the  fact  of  the  lewdness  or  obscenity  thereof. 
[Amendmejit,  approved  April  9,  1880;  in  effect  immediately, 

1.  Sees.  666,  n.  1;  667,  n.  2. 

[969.  Repealed  by  act  approved  and  in  effect  April  9,  1880. 
Amendments  1880,  16.] 

970.  Upon  an  indictment  or  information  against  several  de- 
fendants, any  one  or  more  may  be  convicted  or  acquitted. 
[Amendment,  approved  April  9,  1880;  in  effect  immediately, 

1.  Presumption  of  Defendant's  Innooence.— If  two  persons  be  jointly 
or  severally  indicted  for  the  same  offense,  the  conviction  of  one  does  not 
raise  the  presumption  that  the  other  is  innocent.  PeopU  v.  Johnson^  47  CaL 
122. 

971.  The  distinction  between  an  accessory  before  the  fact  and 
a  pnncipal,  and  between  principals  in  the  first  and  second  de- 
gree, in  cases  of  felony,  is  abrogated;  and  all  persons  concerned 
in  tbe  commission  of  a  felony,  whether  they  directly  commit 
the  act  constituting  the  offense,  or  aid  and  abet  iu  its  com- 
mission, though  not  present,  shall  hereafter  be  prosecuted, 
tried,  and  punished  as  principals,  and  no  other  facts  need  be 
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alleged  in  any  indictment  or  information  against  such  an 
accessory  than  are  required  in  an  indictment  or  information 
against  bis  principal.  [Amendment,  approved  April  9,  1880;  in 
effect  immediately, 

X  PrinclpalB. — Sec.  31,  n.  1.  See  People  v.  Valenzuella,  6  Pac.  C.  L.  J. 
561. 

2.  Acoessories.— Sees.  32,  n.  1,  959,  n.  12,  13. 

912.  An  accessory  to  the  commission  of  a  felony  may  be 
prosecuted,  tried,  and  punished,  though  the  principal  itiay  be 
neither  prosecuted  nor  tried,  and  though  the  principal  may 
have  been  acquitted.  [Amendment,  approved  April  9,  1880;  in 
effect  immediately, 

1.  Principals. —Seo.  31,  n.  1. 

2.  Acce«8orle8.^Sec8.  32,  n.  1;  959,  n.  12,  13. 


TITLE  VI. 

OF  PLEADINGS  AND  PROCEEDINGS  AFTER  INDICTMENT  [OR 
INFORMATION],  AND  BEFORE  THE  COMMENCEMENT  OF 
THE  TRIAL. 

CHAPTEa    I.  Op  the  Aeraignmbnt  op  the  Dependant,  §§976- 
990. 
n.  Setting  aside  the  Indictment  [ob  Information], 

§§995-999. 
III.  Demureeb,  §§1002-1012. 
lY.  Plea,  §§1016-1025. 
V.  Pbosecution  of  Judges  op  the  Supeeiob  Coubts, 

§§1028-1030. 
VI.  Eemoyal  op  the  Action  bepobe  Trial,  §§1033- 

1038. 
VII.  The  Mode  op  Trul,  §§1041-1043. 
Vm.  Fobmation  op  the  Trial  Juby  and  the  Calendab 
OP  Issues  fob  Tbial,  §§1046-1049. 
IX.  Postponement  op  the  Tbial,  §1052. 

CHAPTER  I. 

OP  THE  ARRAIGNMENT  OF  THE  DEFENDANT. 

SKCnoN  976.  Defendant  must  be  arraigned  in  the  court  where  the  indict* 
ment  or  information  was  filed  or  transferred. 

977.  Defendant,  when  to  be  present  at  arraignment. 

978.  If  in  custody,  to  be  brought'before  court. 

979.  If  discharged  on  bail,  bench  .warrant  to  issue. 
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Section  980.  Bench  warrant,  by  whom  and  how  issued. 

981.  Form  of  bench  warrant. 

982.  Directions  in  the  bench  warrant,  if  the  offense  is  bailable. 

Order  for  bail  to  be  indorsed. 

983.  Bench  warrant,  how  served. 

984.  Proceeding  on  giving  bail  in  another  county. 

985.  Ordering  defendant  into  custody  or  increasing  bail  when 

information  or  indictment  is  for  felony. 

986.  Defendant,  if  present  when  order  made,  to  be  committed ;  if 

not,  bench  warrant  to  issue. 

987.  Defendant,  on  arraignment,  to  be  informed  of  his  right  to 

counseL     When  court  to  assign  counsel. 

988.  Arraignment,  how  made. 

989.  Proceedings  on  arraignment,  when  defendant  is  not  indicted 

by  his  true  name. 

990.  Time  allowed,  and  how  defendant  may  answer  on  arraign- 

ment. 

976.  When  the  indictment  or  iDformation  is  filed,  the 
defendant  must  be  arraigned  thereon  before  the  court  in  which 
it  is  filed,  unless  the  cause  is  transferred  to  some  other  connty 
for  trial.  [Amendment,  approved  April  9,  1880;  in  effect  imme- 
diately, 

1.  Arraignment— Sec.  988,  n.  1. 

2.  Change  of  Venae.— Sec.  1033,  n.  I. 

977.  If  the  indictment  or  information  be  for  a  felony,  the 
defendant  must  be  personally  present ;  but  if  for  a  misde- 
meauor,  he  may  appear  upon  the  arraignment  by  counsel. 
[Amendment,  approved  April  9,  1880;  in  effect  immediately, 

1.  Arraignment— Sec.  988,  n.  1. 

2.  Plea  by  Defendant --Sec.  1016,  n.  1,  2. 

3.  Plea  by  Attorney.— Sec.  1016,  n.  1. 

4.  Personcd  Attendance  at  Tried.- Sec.  1043,  n.  1. 

5.  Trial  in  Absence  of  Defendant. — Sec.  1181,  n.  1. 

978.  When  his  personal  appearance  is  necessary,  if  he  is  in 
custody,  the  court  may  direct  and  the  officer  in  whose  custody 
he  is  must  bring  him  before  it  to  be  arraigned. 

979.  If  the  defendant  has  been  discharged  on  bail,  or  has  de* 
posited  money  instead  thereof,  and  do  uot  appear  to  be  arraigned 
when  his  personal  attendance  is  necessary,  the  court,  in  addi- 
tion to  the  forfeiture  of  the  undertaking  of  bail  or  of  the  money 
deposited,  may  direct  the  clerk  to  issue  a  bench  warrant  for  hi» 
arrest. 

1.  Personal  Attendance. — In  aU  cases  amounting  to  a  felony,  the  de- 
fendant must  appear  and  plead  in  person,  and  most  be  personally  present  at 
the  trial.  Sees.  1016,  n.,  1043,  n.  If  for  a  misdemeanor  he  may  plead  by 
counsel,  and  the  trial  may  proceed  in  his  absence.     Id.     A  failure  to  appear 
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at  the  trial,  when  the  charge  is  a  misdemeanor,  either  in  person  or  by  coun- 
sel, does  not  authorize  the  court  to  declare  the  bond  given  for  such  appear- 
ance forfeited.  Peoph  v.  Ehner,  23  Cal.  158;  PtopVi  v.  Budd,  7  Pac.  0.  L.  J. 
486. 

980.  The  clerk,  on  the  application  of  the  district  attorney, 
may,  at  any  time  after  the  order,  whether  the  court  is  sitting  or 
not,  issue  a  bench  warrant  to  one  or  more  counties. 

981.  The  bench  warrant  upon  the  indictment  or  informa- 
tion must,  if  the  offense  is  a  felony,  be  substantially  in  the 

following  form:   County  of .     The  people  of  the  state  of 

California  to  any  sheriff,  constable,  marshal,  or  policeman  in 
this  state:  An  indictment  having  been  found  (or  information 
filed)  on  the day  of ,  a.  d.  eighteen -,  in  the  supe- 
rior court  of  the  county  of ,  charging  C.  D.  with  the  crime 

of  (designating  it  generally);  you  are,  therefore,  com- 
manded forthwith  to  arrest  the  above-named  C.  D.,  and  bring 
him  before  that  court  (or  if  the  indictment  and  information  has 
been  sent  to  another  court,  then  before  that  court,  naming  it), 
to  answer  said  indictment  (or  information),  or  if  the  court  be 
not  in  session,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of . 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this 

day  of ,  A.  D. . 

By  order  of  said  court.  , 

[seal]  E.  F.,  Clerk. 

[Amendment,  approved  April  9, 1880;  in  effect  immediately, 

982.  The  defendant,  when  arrested  under  a  warrant  for  an 
offense  not  bailable,  must  be  held  in  custody  by  the  sheriff  of 
the  county  in  which  the  indictment  is  found  or  information 
filed,  unless  admitted  to  bail  after  an  examination  upon  a  writ 
of  habeas  corpus;  but  if  the  offense  is  bailable,  there  must  be 
added  to  the  body  of  the  bench  warrant  a  direction  to  the  fol- 
lowing effect:  '*  Or,  if  he  requires  it,  that  you  take  him  before 
any  magistrate  in  that  county,  or  in  the  county  in  which  you 
arrest  him,  that  he  may  give  bail  to  answer  to  the  indictment 
(or  information);"  and  the  court,  upon  directing  it  to  issue, 
must  fix  the  amount  of  bail,  and  an  indorsement  must  be  made 
thereon  and  signed  by  the  clerk,  to  the  following  effect:  "The 

defendant  is  to  be  admitted  to  bail  in  the  sum  of dollars.'' 

[Amendment,  approved  April  9,  1880;  in  effect  immediately, 

1.  Entitled  to  Release  from  Arrest  apon  Bench  Warrant. — A  party 
who  has  been  indicted  for  a  bailable  offense,  and  is  under  arrest  on  a  bench 
warrant,  on  which  an  order  is  indorsed  directing  the  accused  to  be  admitted 
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to  bail  in  a  specified  sum,  is  entitled  to  be  discharged  upon  executing  a  bond 
in  proper  form  and  for  the  prescribed  amount.  No  indorsement  of  approval 
on  the  bond  is  necessary.     People  v.  Penniman,  37  Cal.  271. 

983.  The  bench  warrant  may  be  served  in  any  county  in  the 
same  manner  as  a  warrant  of  arrest,  except  that  when  served  in 
another  county  it  need  not  be  indorsed  by  the  magistrate  of 
that  county. 

984.  If  the  defendant  is  brought  before  a  magistrate  of  an- 
other county  for  the  purpose  of  giving  bail,  the  magistrate  must 
proceed  in  respect  thereto  in  the  same  manner  as  if  the  defend- 
ant had  been  brought  before  him  upon  a  warrant  of  arrest,  and 
the  same  proceedings  must  be  had  thereon. 

1.  Arrests. — Sees.  841-851,  and  notes.  See  Ex  parte  Hung  Sin,  64  CaL 
102. 

985.  When  the  information  or  indictment  is  for  a  felony,  and 
the  defendant,  before  the  filing  thereof,  has  given  bail  for  his 
appearance  to  answer  the  charge,  the  court  to  which  the  indict- 
ment or  information  is  presented,  or  in  which  it  is  pending, 
may  order  the  defendant  to  be  committed  to  actual  custody, 
unless  he  gives  bail  in  an  increased  amount,  to  be  specified  in 
the  order.  [Amendment,  approved  April  9, 1880;  in  effect  imme- 
diately, 

986.  If  the  defendant  is  present  when  the  order  is  made,  he 
must  be  forthwith  committed.  If  he  is  not  present,  a  bench 
warrant  must  be  issued  and  proceeded  upon  in  the  manner  pro- 
vided in  this  chapter. 

987.  If  the  defendant  appears  for  arraignment  without  coun- 
sel, he  must  be  informed  by  the  court  that  it  is  his  right  to 
have  counsel  before  being  arraigned,  and  must  be  asked  if  he  de- 
sires the  aid  of  counsel.  If  he  desires  and  is  unable  to  employ 
counsel,  the  court  must  assign  counsel  to  defend  him. 

1.  Rie;ht  to  Have  Counsel.— Article  6  of  the  amendments  to  the  con^ 
stitution  of  the  United  States;  art.  1,  sec.  13  state  constitution.  In  Rowt  v. 
Yuba  County  J  17  CaL  62,  approved  in  Lamont  v.  Solano  County ,  49  Id.  158,  it 
was  held,  "part  of  the  general  duty  of  counsel  to  render  professional  services  to 
persons  accused  of  crime  who  are  destitute  of  means,  upon  the  appointment 
of  the  court,  when  uot  inconsistent  with  their  obligations  to  others,"  and 
that  attorneys  who  render  such  services  can  not  recover  any  compensation 
therefor  from  the  county. 

988.  The  arraignment  must  be  made  by  the  court,  or  by  the 
clerk  or  district  attorney  under  its  direction,  and  consists  in 
reading  the  indictment  or  information  to  the  defendant,  and 
delivering  to  him  a  copy  thereof,  and  of  the  indorsements 
thereon,  including  the  list  of  witnesses,  and  asking  him  whether 
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he  pleads  guilty  or  not  guilty  to  the  indictment  or  information. 
[Amendment ,  approved  April  9, 1880;  in  effect  immediately, 

1.  Arraignment. — Defined  by  Bouvier  to  be  *'  calling  the  defendant  to 
the  bar  of  the  conrt  to  answer  the  accusation  contained  in  the  indictment.** 
Bonv.  Law  Diet.,  tit.  Arraignment.  At  the  common  law,  the  defendant  was 
called  to  the  bar  by  his  name,  and  directed  to  hold  up  his  hand.  This  was 
done  for  the  purpose  of  identifying  the  prisoner  as  the  person  named  in  the 
indictment.  The  holding  up  the  hand  was  a  mere  ceremony,  and  is  not 
required  at  the  present  time.  The  defendant  simply  stands  up,  and  his  name 
b  obtained  as  provided  in  section  999.  Silence  or  a  refusal  to  speak  is  alike 
an  admission  of  the  name  as  his  true  name,  and  by  it  he  may  be  proceeded 
against.  The  indictment  is  then  read  to  the  defendant  to  enable  him  fully 
to  understand  the  charge  made  against  him.  The  reading  must  be  so  that 
he  may  distinctly  hear  it,  including  the  indorsements.  If  the  identity  of  the 
name  is  not  already  determined,  it  is  then  done,  and  a  proper  record  of  the  pro- 
ceedings to  identify  the  name  made.  The  officer  who  reads  the  indictment, 
or  the  court,  then  addressing  the  defendant  by  the  name  fixed  as  his  true  name, 
who  is  still  standing,  says  to  him:  "How  say  you,  A.  B.;  are  you  guilty  or 
not  guilty  ?  **  1  Arch.  Crim.  Pr.  &  PL  33a  Whatever  the  plea  of  the  de- 
fendant, it  is  entered  and  proceeded  upon  as  provided  in  sections  1016-1024, 
post.  The  defendant  is  entitled  to  a  copy  of  the  indictment  or  information, 
but  if  upon  his  arraignment  he  asks  for  time  to  plead,  he  thereby  waives  any 
defect  in  the  statutory  detail  of  the  proceedings  which  constitute  an  arraign- 
ment, such  as  a  failure  to  deliver  a  copy  of  the  indictment.  People  v.  Lightner, 
49  Cal.  226.  There  must,  however,  be  an  arraignment  and  plea.  People  v. 
CorbeU,  28  Id.  328;  People  v.  Oaines,  52  Id.  479;  Origg  v.  People,  31  Mich. 
471;  sec.  1016,  n.  In  cases  of  felony  the  arraignment  must  be  in  person:  sec. 
977;  but  if  the  offense  with  which  the  defendant  is  charged  iswonly  a  misde- 
meanor, the  plea  may  be  by  counsel.  Sec.  1016,  n.  1.  The  defendant  does 
not  waive  an  arraignment  and  plea  by  submitting  to  a  trial.  People  v.  Cor- 
heU,  28  CaL  328;  but  see  MoUhan  v.  State,  30  Ind.  266;  StaU  v.  Cassady,  12 
Kan.  551. 

989.  When  the  defendant  is  arraigned,  he  must  be  informed 
that  if  the  name  by  ¥^hich  he  is  prosecuted  is  not  his  true  name, 
he  must  then  declare  his  true  name,  or  be  proceeded  against 
by  the  name  in  the  indictment  or  information.  If  he  gives  no 
other  name,  the  court  may  proceed  accordingly;  but  if  he  al- 
leges that  another  name  is  his  true  name,  the  court  must  direct 
an  entry  thereof  in  tbe  minutes  of  the  arraignment,  and  the 
subsequent  proceedings  on  the  information  or  indictment  may 
be  had  against  him  by  that  name,  referring  also  to  the  name  by 
which  he  was  first  charged  therein.  [Amendment^  approved 
April  9, 1880;  in  effect  immediately, 

1.  Arraignment --Sec.  989,  n. 

2.  Indictment  by  Wrong  Name.— Sec.  950,  n.,  953,  n. 

990.  If,  on  the  arraignment,  the  defendant  requires  it,  he 
must  be  allowed  a  reasonable  time,  not  less  than  one  day,  to 
answer  the  indictment  or  information.    He  may,  in  answer  to 
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the  arraignment,  move  to  set  aside,  demur,  or  plead  to  the  in- 
dictment or  information.  [Amendment,  approved  April  9,  1880; 
in  effect  immediately, 

CHAPTER  II. 

SETTING  ASIDE  THE  INDICTMENT  [OR  INFORMATION]. 

Section  995.  Indictment  or  information,  when  set  aside  on  motion. 

996.  Defendant  waives  objections,  unless  he  makes  the  motion. 

997.  Motion,  when  heard.     If  denied  or  granted,  what  proceedings 

are  to  be  had. 

998.  Effect  of  order  for  submission. 

999.  Order  no  bar  to  another  prosecution. 

895.  The  indictment  or  information  must  be  set  aside  by  the 
court  in  which  the  defendant  is  arraigned,  upon  his  motion,  in 
either  of  the  following  cases.    If  it  be  an  indictment: 

1.  Where  it  is  not  found,  indorsed,  and  presented  as  pre- 
scribed in  this  code. 

2.  When  the  names  of  the  witnesses  examined  before  the 
grand  jury,  or  whose  depositions  may  have  been  read  before 
them,  are  not  inserted  at  the  foot  of  the  indictment,  or  indorsed 
thereon. 

3.  When  a  person  is  permitted  to  be  present  during  the  ses- 
sion of  the  grand  jury,  and  when  the  charge  embraced  in  the 
indictment  is  under  consideration,  except  as  provided  in  section 
925. 

4.  When  the  defendant  had  not  been  held  to  answer  before 
the  finding  of  the  indictment,  on  any  ground  which  would  have 
been  good  ground  for  challenge,  either  to  the  panel  or  to  any 
individual  grand  juror. 

If  it  be  on  information: 

1.  That  before  the  filing  thereof  the  defendant  had  not  been 
legally  committed  by  a  magistrate. 

2.  That  it  was  not  subscribed  by  the  district  attorney  of  the 
county.  [Amendmeniy  approved  April  26,  1880;  in  effect  from 
and  after  its  passage, 

1.  etetting  Aside  Indictment  or  Information.— The  grounds  here 
enumerated  ( r3  the  only  ones  upon  which  an  indictment  or  information  may 
be  set  aside  on  motion.  People  v.  Southvoellt  46  Cal.  141.  This  motion  must 
be  made  before  demurrer  or  plea,  and  if  not  so  made,  the  defendant  is  pre> 
eluded  from  afterwards  availing  himself  of  the  objections,  which  he  is  allowed 
to  present  on  such  motion.  People  v.  Freeland,  6  Id.  98;  People  v.  Latorence^ 
21  Id.  368;  People  v.  Lopez,  26  Id.  112;  People  v.  King,  28  Id.  272;  People  v. 
Slacey,  34  Id.  307.  The  grounds  upon  which  the  motion  may  be  based  go  to 
matters  occurring  prior  to  the  finding  of  the  indictment  or  filing  the  infor- 
mation, as  well  as  to  their  presentation  and  indorsement.  The  ruling  of  the 
lower  court,  upon  a  motion  to  set  aside  an  indictment  or  information,  will 
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not  be  distarbed  where  the  evidence  is  conflicting:  People  v.  Ah  Chung,  54  Id. 
39S. 

2.  Indiotment— "Where  not  Found,  Indorsed  and  Presented,  etc.— 
In  the  notes  to  sections  941,  943,  and  944,  the  manner  of  finding,  indorsing, 
and  presenting  indictments  is  considered.  In  People  v.  Southwell^  46  Cal. 
141,  it  was  held,  upon  motion  to  set  aside  an  indictment  for  not  being  found, 
etc.,  as  prescribed  in  this  code,  that  irregularities  in  selecting,  summoning, 
and  impaneling  the  grand  jury  could  not  be  inquired  into.  So  in  People  v. 
CoWy,  54  Id.  37,  and  People  v.  HufUer^  Id.  65,  this  ruling  was  approved,  and 
it  was  held  that  the  meaning  of  the  phrase  ''when  not  found  as  prescribed  in 
this  code,"  was  simply  that  the  indictment  must  be  concurred  in  by  the  con- 
stitutional number,  twelve. 

3.  Id.— Names  of  Witneeses  not  Indorsed,  etc.— Sec.  943,  n. 

4.  Id.— Persons  Present,  etc.— By  persons  ''present  during  the  session 
of  the  grand  jury,"  is  not  meant  those  who  constitute  the  grand  jury,  im- 
paneled and  sworn  under  the  direction  of  the  court.  People  v.  Colhy^  54  Cal.  38. 

5.  Id.— Defendant  not  been  Held  to  Answer,  etc.— In  the  notes  to 
sections  895  and  896,  the  grounds  of  challenge  to  the  panel  of  the  grand  jury, 
as  well  as  those  to  individual  grand  jurors,  are  considered,  and  the  authorities 
relating  thereto  cited.  A  defendant  who  has  not  been  held  to  answer  before 
the  grand  jury  is  made  up  and  sworn,  may,  on  motion,  have  an  indictment 
set  aside,  on  any  ground  which  would  have  been  a  good  ground  of  challenge 
to  the  panel  or  to  any  individual  grand  juror.  People  v.  Colmere,  23  Cal.  631 ; 
People  V.  Turner,  39  Id.  370.  If  he  had  been  held  to  answer  prior  to  that 
time,  a  challenge  to  the  panel  or  to  an  individual  juror  must  be  interposed 
before  the  grand  jury  is  impaneled,  or  it  is  waived.  Sees.  895,  n. ,  896,  n.  So  a 
defendant  who  is  under  arrest  when  the  grand  jury  is  about  to  to  be  impan- 
eled, although  he  has  not  been  held  to  answer,  must,  if  an  opportunity  is 
given  to  him,  exercise  his  right  of  challenge,  or  he  will  be  precluded  from 
taking  advantage  of  such  objections,  on  motion  to  set  aside  the  indictment 
found  against  him,  under  this  subdivision.     People  v.  Oeiger,  49  Cal.  643. 

6.  Information— Legally  Committed.— By  section  8  of  article  I  of  the 
present  constitution  of  this  state,  it  is  provided  that,  "offenses  heretofore 
required  to  be  prosecuted  by  indictment,  shall  be  prosecuted  by  information, 
after  examination  and  commitment,"  etc.  Under  this  provision,  before  a  per- 
son can  be  prosecuted  by  information  for  a  public  offense,  he  must  have  been 
examined  and  legally  committed  by  one  of  the  persons  named  as  magistrates 
in  section  808.  It  is  not  necessary,  however,  that  the  information  should 
aver  that  the  defendant  has  been  so  examined  and  committed.  People  v. 
Shubrick,  7  Pac.  C.  L.  J.  41.  If  he  has  not  been  examined  and  committed, 
the  information  may  be  set  aside  on  motion  under  this  section,  upon  proof 
of  that  fact,  by  affidavit  or  otherwise. 

7.  Id.— Snbsoribed  by  District  Attorney.  —  Sec.  809,  n.,  and  cases 
there  cited. 

896.  If  the  motion  to  set  aside  the  indictment  or  information 
is  not  made,  the  defendant  is  precluded  from  afterwards  taking 
the  objections  mentioned  in  the  last  section.  [Amendment,  ap- 
proved April  9,  1880;  in  effect  immediately. 

1.  Waiver  of  Motion.— Sec.  995,  n.  1. 
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991.  The  motion  must  be  heard  at  the  time  it  is  made,  un- 
less for  cause  the  court  postpones  the  hearing  to  another  time. 
If  the  motion  is  denied,  the  defendant  must  immediately 
answer  the  indictment  or  information,  either  by  demurring  or 
pleading  thereto.  If  the  motion  is  granted,  the  court  must 
order  that  the  defendant,  if  in  custody,  be  discharged  there- 
from; or,  if  admitted  to  bail,  that  his  bail  be  exonerated;  or, 
if  he  has  deposited  money  instead  of  bail,  that  the  same  be  re- 
funded to  him,  unless  it  directs  that  the  case  be  resubmitted  to 
the  same  or  another  grand  jury,  or  that  an  information  be  filed 
by  the  district  attorney;  provided,  that  after  such  order  of  re- 
submission the  defendant  may  be  examined  before  a  magis- 
trate, and  discharged  or  committed  by  him,  as  in  other  cases, 
if  before  indictment  or  information  filed  he  has  not  been  exam- 
ined and  committed  by  a  magistrate.  [Amendment,  approved 
April  9,  1880;  in  effect  immediately. 

1.  ResubmiBsion  of  Charge. — Sec.  942,  n.  1. 

2.  Jeopardy.— Sec.  687,  n.  1. 

998.  If  the  court  directs  the  case  to  be  resubmitted,  or  an 
information  to  be  filed,  the  defendant,  if  already  in  custody, 
must  so  remain,  unless  he  is  admitted  to  bail;  or,  if  already 
admitted  to  bail,  or  money  has  been  deposited  instead  thereof, 
the  bail  or  money  is  answerable  for  the  appearance  of  the  de- 
fendant to  answer  a  new  indictment  or  information;  and,  unless 
a  new  indictment  is  found  or  information  filed  before  the  next 
grand  jury  of  the  <5ounty  is  discharged,  the  court  must,  on  the 
discharge  of  such  grand  jury,  make  the  order  prescribed  by  the 
preceding  section.  [Amendment,  approved  April  9,  1880;  in  ef- 
fect immediately, 

999.  An  order  to  set  aside  an  indictment  or  information,  as 
provided  in  this  chapter,  is  no  bar  to  a  future  prosecution  for 
the  same  offense.  [Amendment,  approved  April  9, 1880;  in  effect 
immediately, 

1.  Jeopardy.— Sec.  687,  n.  1. 

CHAPTER  ni. 
DEMURRER. 

Suction  1002.  Pleading  on  part  of  defendant. 

1003.  Demurrer  or  plea,  when  put  in. 

1004.  Grounds  of  demurrer. 

1005.  Demurrer,  how  put  in,  and  its  form. 

1006.  When  heard. 

1007.  Judgment  on  demurrer. 
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SicnoK  1008.  If  mllowed,  bar  to  another  prosecution,  when. 

1009.  If  resubmission  not  ordered,  defendant  discharged,  etc. 

1010.  Proceedings,  if  submission  ordered. 

1011.  Proceedings,  if  demurrer  is  disallowed. 

1012.  When  objections,  forming  ground  of  demurrer,  must  or  may 

be  taken. 

1002.  The  only  pleading  on  the  part  of  the  defendant  is 
either  a  demurrer  or  a  plea. 

1003.  Both  the  demurrer  and  plea  must  be  put  in,  in  open 
court,  either  at  the  time  of  the  arraignment  or  at  such  other 
time  as  may  be  allowed  to  the  defendant  for  that  purpose. 

1.  Axralgiiment.— Sec  988,  n.  1. 

2,  Time  to  Plead.— Sec  990. 

1004.  The  defendant  may  demur  to  the  indictment  or  infor- 
mation when  it  appears  upon  the  face  thereof,  either: 

1.  If  an  indictment,  that  the  grand  jury  by  which  it  was 
o  jnd  had  no  legal  authority  to  inquire  into  the  offense  charged, 

by  reason  of  its  not  being  within  the  legal  jurisdiction  of  the 
county;  or,  if  an  information,  that  thecourt^has  no  jurisdiction 
of  the  offense  charged  therein. 

2.  That  it  does  not  substantially  conform  to  the  requirement 
of  sections  950,  951,  952. 

3.  That  more  than  one  offense  is  charged. 

4.  That  the  facts  stated  do  not  constitute  a  public  offense. 

5.  That  it  contains  any  matter  which,  if  true,  would  con- 
stitute a  legal  justification  or  excuse  of  the  offense  charged,  or 
other  legal  bar  to  the  prosecution.  [Ameyidmeiit,  approved 
April  9,  1880;  in  effect  immedialely. 

1.  Demurrer  to  Indictment  or  Information.— A  demurrer  upon  any  of 
the  grounds  above  enumerated,  presents  the  objection*  to  the  sufficiency  of 
the  indictment  or  information.  It  must  be  in  writing,  distinctly  specifying 
the  grounds  of  objection,  and  must  be  interposed  prior  to  the  joinder  of  issue 
of  fact  by  plea.  Unless  so  interposed,  any  of  the  objections  mentioned  that 
appear  upon  the  face  of  the  indictment  or  information  are  waived,  and  can 
not  be  taken  advantage  of  upon  the  trial  or  in  arrest  of  judgment;  except- 
ing however,  the  objection  to  the  jurisdiction  of  the  court,  and  that  a  public 
offense  has  not  been  charged,  which  may  be  taken  advantage  of  at  any  time. 
Sees.  1082,  1185.  People  v.  Josephs,  7  Cal.  129;  People  v.  Apple,  Id.  289; 
People  V.  Shotwell,  27  Id.  394;  People  v.  OarneU,  29  Id.  622;  People  v.  Jim  Ti, 
32  Id.  60;  People  v.  Burgess,  35  Id.  115;  People  v.  Turner,  39  Id.  370;  Peo- 
ple v.  Swenson,  49  Id.  388.  In  People  v.  Ah  Own,  39  Id  604,  an  order  sustain- 
ing a  demurrer,  was  held  to  be  a  final  judgment  from  which  an  appeal  could 
be  taken;  but  in  People  v.  Martin,  47  Id.  112,  an  order  sustaining  a  demurrer 
on  the  ground  that  the  indictment  did  not  charge  a  felony,  but  a  simple  as- 
sault, and  leaving  the  case  for  trial  as  to  the  assault,  was  held  not  a  final 
judgment  from  which  an  appeal  would  lie.     Whether  an  appeal  will  lie  from 


Digitized  by 


Google 


ggl005-1008  DEMURRER.  284 

an  order  sustaining  a  demurrer,  is  considered  doubtful.  People  v.  Quong  On 
Long^  6  Pac.  0.  L.  J.  116.  See,  as  to  orders  that  may  be  appealed  from  ia 
criminal  cases,  sees.  1237,  1238;  People  v.  Clarke,  42  Cal.  622;  PeopU  v.  Ah 
Kim,  44  Id.  384.  Where  on  appeal  the  record  failed  to  show  what  disposition 
the  lower  court  had  made  of  a  demurrer  interposed  by  the  defendant,  it  was 
held  that  for  aught  that  appeared,  it  might  have  been  withdrawn,  uid  that, 
the  information  appearing  good  in  substance,  the  judgment  would  not  be 
disturbed.     People  v.  Clarke,  7  Pac.  C.  L.  J.  190. 

2.  Subdivision  1 — JurlBdiction.— An  objection  to  the  authority  of  the 
grand  jury  to  inquire  into  the  offense  charged,  by  reason  of  its  not  being 
within  the  legal  jurisdiction  of  the  county  in  which  the  grand  jury  is  impan- 
eled, or  to  the  jurisdiction  of  the  court  in  which  an  information  has  been  filed, 
may  be  made  at  any  time  during  the  progress  of  the  trial,  or  in  arrest  of 
judgment.  It  is  not  waived  by  failure  to  demur.  Sec  10)2.  See  People 
V.  MeUon,  40.  Cal.  648. 

3.  3abdivi8ion  2— Speoifio  Requirements,  etc.^See  sees.  950,  951, 
952,  954,  959,  and  the  notes  thereto. 

4.  Subdivision  3— Charging  More  than  one  Offense.  ~See  sec.  954,  n. 

5.  Subdivision  4— Facts  Constituting  Public  Offense.— Sec.  959,  n. 
See  also,  the  notes  under  the  heads  of  **  Larceny,"  **  Burglary,"  **  Robbery," 

etc. 

• 

1005.  The  demurrer  must  be  in  writing,  signed  either  by 
the  defendant  or  his  counsel,  and  filed.  It  must  distinctly 
specify  the  grounds  of  objection  to  the  indictment  or  informa- 
tion, or  it  must  be  disregarded.  [Amendment^  approved  April 
9,  1880;  in  effect,  immediately. 

1006.  Upon  the  demurrer  being  filed,  the  argument  upon  the 
objections  presented  thereby  must  be  heard,  either  immediately 
or  at  such  time  as  the  court  may  appoint. 

1007.  Upon  considering  the  demurrer,  the  court  must  give 
judgment,  either  allowing  or  disallowing  it,  and  an  order  to  that 
effect  must  be  entered  upon  the  minutes. 

1.  Order  Sustaining  Demurrer,  whether  Appealable.— In  People  v. 
Ah  Own,  39  Cal.  ^04,  an  order  sustaining  a  demurrer  was  held  to  be  a  final 
judgment  from  which  an  appeal  could  be  taken;  but  in  People  v.  Martin,  47 
Id.  112,  an  order  sustaining  a  demurrer,  on  the  ground  that  the  indictment 
did  not  charge  a  felony,  but  a  simple  assault,  and  leaving  the  case  for  trial  as 
to  the  assault,  was  held  not  a  final  judgment  from  which  an  appeal  would 
lie.  Whether  an  appeal  will  lie  from  such  an  order,  is  considered  doubtful. 
People  V.  Quong  On  Long,  6  Pac.  C.  L.  J.  116. 

1008.  If  the  demurrer  is  allowed,  the  judgment  is  final  upon 
the  indictment  or  information  demurred  to,  and  is  a  bar  to 
another  prosecution  for  the  same  offense,  unless  the  courts  being 
of  the  opinion  that  the  objection  on  which  the  demurrer  is 
allowed  may  be  avoided  in  a  new  indictment  or  information, 
directs  the  case  to  be  submitted  to  another  grand  jury,   or 
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directs  a  new  information  to  be  filed;  provided,  that  after  such 
order  of  resubmission  the  defendant  may  be  examined  before  a 
magistrate,  and  discharged  or  committed  by  him,  as  in  other 
cases.  [Amendnienl,  approved  April  9,  1880;  in  effect  imme- 
dialely,   • 

1.  Jeopardy.— Sec.  687,  n.  1. 

Z.  ResubmiBsion  of  Charge.— Sec.  942,  n.  1. 

1009.  If  the  court  does  not  permit  the  information  to  be 
amended,  nor  direct  that  an  information  be  filed,  or  that  the 
case  be  resubmitted,  as  provided  in  the  preceding  section,  the 
defendant,  if  in  custody,  must  be  discharged,  or  if  admitted  to 
bail,  his  bail  is  exonerated,  or  if  he  has  deposited  money  in- 
stead of  bail,  the  money  must  be  refunded  to  him.  [Amend- 
ment, approved  April  9,  1880;  in  effect  immediately. 

1010.  If  the  court  directs  that  the  case  be  resubmitted,  the 
same  proceedings  must  be  had  tho^eon  as  are  prescribed  in  sec- 
tions 997  and  998. 

lOU.  If  the  demurrer  is  disallowed,  the  court  must  permit 
the  defendant,  at  his  election,  to  plead,  which  he  must  do  forth- 
with, or  at  such  time  as  the  court  may  direct.  If  he  does  not 
plead,  judgment  may  be  pronounced  against  him. 

1.  Refusal  to  Plead,  after  Demurrer  Overruled.— Where  a  demurrer 
is  overruled,  and  the  defendant  refuses  to  plead,  judgment  may  be  pro- 
nounced against  him  as  upon  a  plea  of  guilty.  People  v.  King^  28  Cal.  266; 
People  V.  Jocelf/n,  29  Id.  562.  No  constitutional  right  of  the  defendant  is 
violated  by  the  entry  of  a  judgment  against  him,  if  he  refuses  to  plead  after 
demurrer  overruled.    Id. 

1012.  When  the  objections  mentioned  in  section  one  thousand 
and  four  appear  on  the  face  of  the  indictment  or  information, 
they  can  only  be  taken  by  demurrer,  except  that  the  objection 
to  the  jurisdiction  of  the  court  over  the  subject  of  the  indict- 
ment or  information,  or  that  the  facts  stated  do  not  constitute 
a  public  offense,  may  be  taken  at  the  trial,  under  the  plea  of 
not  guilty,  or  after  the  trial,  in  arrest  of  judgment.  [Amend- 
ment,  approved  April  9,  1880;  in  effect  immediately, 

1.  Arrest  of  Judgment.— Sec.  1185,  n.  1. 

CHAPTER  IV. 
PLEA. 

SEcnoN  1016.  The  different  kinds  of  pleas. 

1017.  Plea,  how  put  in,  and  its  form. 

1018.  Plea  of  guilty,  how  put  in,  and  when  it  may  be  withdrawn, 

1019.  What  plea  of  not  guilty  puts  in  issue. 

1020.  What  may  be  given  in  evidence  under  plea  of  not  guilty. 
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Section  1021.  What  is  not  a  former  acquittal. 

1022.  What  is  a  former  acquittaL 

1023.  Conviction  or  acquittal  on  an  indictment  for  a  higher  of- 

fense, effect  of. 

1024.  Defendant  refusing  to  answer,  plea  of  not  guilty  to  be  en- 

tered. 

1025.  Repealed. 

1016.  There  are*  four  kinds  of  pleas  to  an  indictment  or  in- 
formation :  a  plea  of 

1.  Gi^lty. 

2.  Not  guilty. 

3.  A  former  judgment  of  conviction  or  acquittal  of  the  offense 
charged,  which  may  be  pleaded  either  with  or  without  the  plea 
of  not  guilty. 

4.  Once  in  jeopardy.  [Amendment,  approved  April  26,  1880; 
in  effect  from  and  after  its  passage, 

1.  Pleas  Generally. — In  all  criminal  cases  there  must  be  an  arraignment 
and  plea.  Until  a  plea  has  been  entered,  as  provided  in  the  next  section,  there 
is  no  issue  for  the  jury  to  try,  and  a  verdict  in  a  case  where  there  has  been 
neither  an  arraignment  nor  plea  is  a  nullity,  and  no  valid  judgment  can  be 
rendered  thereon.  People  v.  CorbeU^  28  Cal.  "328;  People  v.  Gaines,  52  Id. 
479;  Douglasa  v.  State,  3  Wis.  820;  Stale  v.  Saunders,  53  Mo.  234;  State  v. 
Montgomery,  63  Id.  296.  In  all  cases  amounting  to  a  felony,  the  defendant 
must  plead  in  person.  Sees.  1017,  1018;  People  v.  Corbett,  28  Cal.  328;  but 
see  People  v.  Thompson,  4  Id.  241.  A  plea  by  his  attorney  for  him  is  a  null- 
ity. MeQuUlen  v.  State,  8  Smed.  &  M.  587;  Younger  v.  StaU,  2  W.  Va. 
579.  In  cases  of  misdemeanor,  the  defendant  may  plead  in  person  or  by 
attorney.  People  v.  Ebner,  23  Cal.  158.   See  People  v.  Bndd,  7  Pac.  C.  L.  J.  486. 

2.  Plea  of  Guilty. — This  plea  can  only  be  put  in  by  the  defendant  him- 
self, in  open  court,  unless  upon  indictment  against  a  corporation,  in  which 
case  it  may  be  put  in  by  counsel.  Sec.  1018;  People  v.  Thompson,  4  CaL 
238;  People  v.  McCrory,  41  Id  458.  Though  no  judgment  is  pronounced 
upon  such  a  plea,  it  is  a  good  defense,  if  pleaded  to  another  indictment  for 
the  same  offense.  People  v.  Goldstein,  32  Id.  432.  In  People  v.  Delany,  49 
Id.  394,  the  defendant  pleaded  ''guilty  of  the  offense  charged  in  the  indict 
ment,"  and  the  indictment  charged  the  offense  of  petit  larceny,  committed 
after  a  previous  conviction  for  petit  larceny,  the  plea  was  held  to  confess  the 
offense  charged,  which  included  the  previous  conviction,  and  that  the  de- 
fendant was  properly  sentenced  for  a  felony.  If  a  defendant  pleads  guilty 
to  an  indictment  which  charges  an  offense  which  is  divided  into  degrees,  the 
court,  before  passing  sentence,  must  ascertain  the  degree.  People  v.  Jeffer- 
son, 52  Id.  452. 

3.  Withdrawing  Plea.— Sec.  1018,  n.  1. 

4.  Plea  of  Not  Guilty. — This  plea  puts  in  issue  every  material  allega- 
tion of  an  indictment.  Sec.  1019.  If  the  offense  charged  amounts  to  a  felony, 
it  is  the  better  practice  to  have  the  defendant  plead  in  person;  although  in 
People  V.  Thompson,  4  Cal.  241,  under  sections  299  and  301  of  the  criminal 
practice  act,  which  are  in  substance  the  same  as  sections  1017  and  1018  of 
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this  code,  it  was  held,  that  it  is  ''unnecessary  for  the  prisoner  to  be  present 
and  plead,  except  in  case  where  he  pleads  guilty.**  In  that  case  the  defend- 
ant was  convicted  of  murder  upon  a  plea  of  not  guilty  put  in  for  him  by  his 
attorney.  Under  this  plea  the  insanity  of  the  prisoner  at  the  time  of  the 
commission  of  the  offense  may  be  shown.  People  v.  Olu?ell,  28  Cal.  456.  So 
the  fact  of^drunkenness  at  the  time  the  crime  was  committed  may  be  given 
in  evidence  under  this  plea,  not  as  a  defense,  but  to  determine  the  state  or 
condition  of  the  mind,  and  its  capacity  to  form  an  intent.  People  v.  King, 
27  Id.  507;  sec.  22,  n.  The  prosecution  must  prove  the  locus  delicti,  upon  a 
plea  of  not  guilty.    People  v;  Bevans,  62  Id.  470;  sec.  777,  n.  1. 

5.  Dnuikenne88.~Sec.  22,  n.  1,  2. 

6.  Insanity — Sec.  26,  subd.  3,  and  notes. 

7.  Evidence  under  Plea  of  Not  Guilty.— Sec.  1020. 

8.  FormerJeopardy— Once  in  Jeopardy.— See  section  687,  n.  1.  Where 
there  is  a  plea  of  not  guilty  and  also  a  plea  of  former  conviction,  the  defend- 
ant is  entitled  to  a  verdict  on  each  plea.  A  verdict  of  guilty  is  insufficient. 
PeopU  V.  Kinsey,  51  Cal.  278. 

1017.  Every  plea  must  be  oral,  and  entered  upon  tbe  minutes 
of  the  court  in  substantially  the  following  form  : 

1.  If  tbe  defendant  plead  guilty:  **  The  defendant  pleads 
that  be  is  guilty  of  tbe  o'fifense  charged." 

2.  If  he  plead  not  guilty:  "  The  defendant  pleads  that  he  is 
not  guilty  of  the  offense  charged." 

3.  If  he  plead  a  former  conviction  or  acquittal :  **  The 
defendant  pleads  that  he  has  already  been  convicted  (or 
acquitted)  of  the  offense  charged  by  the  judgment  of  the  court 

of (naming  it),  rendered  at (naming  tbe  place),  on  the 

day  of ." 

4.  If  he  plead  once  in  jeopardy:  "  The  defendant  pleads 
that  he  has  been  once  in  jeopardy  for  tbe  offense  charged, 
(specifyiug  tbe  time,  place,  and  court)."  \ Amendment,  approved 
April  26,  1880;  in  effect  front  and  after  its  passage. 

1.  Plea  must  be  Oral. — In  criminal  cases,  every  plea  must  be  oral 
and  entered  in  the  minutes  of  the  court.  It  can  not  be  in  writing.  People  v. 
Johnson,  47  Cal.  122;  People  v.  Pedimjer,  55  Id.  298. 

2.  Pleas  Generally.— Sec.  1016,  and  notes. 

1018.  A  plea  of  guilty  can  be  put  in  by  the  defendant  him- 
self only  in  open  court,  unless  upon  indictment  or  information 
against  a  corporation,  in  which  case  it  may  be  put  in  by  coun- 
sel. The  court  may  at  any  time  before  judgment,  upon  a  plea 
of  guilty,  permit  it  to  be  withdrawn  and  a  plea  of  not  guilty 
substituted.  [Amendment,  approved  April  9,  1880;  in  effect 
immediately. 
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1.  Withdra^wing  Plea.~FermittinK  the  defendant  to  withdraw  a  plea 
of  not  guilty  for  the  purpose  of  demurring  to  the  indictment,  or  of  moTing  to 
set  it  aside,  is  a  matter  vested  largely  in  the  discretion  of  the  trial  court,  and 
its  ruling  will  not  be  disturbed  unless  there  has  been  a  manifest  abuse  of 
such  discretion.  People  v.  Lee^  17  Cal.  76.  When  it  appears  that  a  plea  of 
guilty  has  been  entered  through  inadvertence  and  without  due  dellberatioD, 
or  ignorantly,  and  mainly  from  the  hope  that  the  punishment  to  which  the 
accused  would  otherwise  be  exposed  may  be  mitigated,  great  indulgence 
should  be  shown  in  permitting  such  plea  to  be  withdrawn.  Refusal  to  allow 
the  defendant  to  withdraw  his  plea  of  guilty  under  sucTi  circumstances,  will 
amount  to  an  abuse  of  the  discretion  vested  in  the  trial  court  People  v. 
3/cCrory,  *41  Id.  458. 

2.  Pleias  Generally.— Sec.  1016,  n.  1. 

1019.  The  plea  of  not  guilty  puts  in  issue  every  material 
allegation  of  the  indictment  or  information.  [Ajnendinent,  ap- 
proved  April  9,  1880;  in  effect  immediately, 

I    1.  Plea  of  Not  GuUty.— Sec.  1016,  n.  4. 

1020.  All  matters  of  fact  tending  to  establish  a  defense, 
other  than  that  specified  in  the  third  and  fourth  subdivisions  of 
section  one  thousand  and  sixteen,  may  be  given  in  evidence  un- 
der the  plea  of  not  guilty.  [Ar^iendment,  approved  April  26, 
1880;  in  effect  from  and  after  its  passage, 

1.  Plea  of  Not  GuUty.— Sec.  1016,  n.  4. 

10521.  If  the  defendant  was  formerly  acquitted  on  the  ground 
of  variance  between  the  indictment  or  information  and  the 
proof,  or  the  indictment  or  information  was  dismissed  upon  an 
objection  to  its  form  or  substance,  or  in  order  to  hold  the  de- 
fendant for  a  higher  offense,  without  a  judgment  of  acquittal, 
it  is  not  an  acquittal  of  the  same  offense.  [Amendment^  op- 
proved  April  9, 1880;  in  effect  immediately, 

1.  Veiriauce  between  Indictment  or  Information  and  Prool^An 
acquittal  of  a  defendant  because  of  a  variance  between  the  proof  and  the  in- 
dictment is  no  bar  to  a  second  indictment,  if  the  vaiiance  is  such  that  a  con- 
viction was  legally  impossible  upon  the  first  indictment.  It  being  legally 
impossible  to  have  convicted  the  defendant,  he  has  never  been  "in  jeopardy." 
People  V.  MeNealy,  17  Cal.  332.  See  People  v.  March,  6  Id.  543.  If,  how- 
ever, the  variance  is  immaterial,  an  acquittal  of  the  defendant,  because  of 
such  variance,  will  bar  any  subsequent  prosecution  for  the  same  offense.  An 
error  of  the  court  in  regarding  as  material  a  variance  between  the  allegations 
and  proof,  will  not  render  the  acquittal  less  available  and  conclusive  as  a  bar 
to  a  subsequent  prosecution.  The  question  to  be  determined  under  the  plea 
of  former  acquittal  is:  would  the  evidence  which  is  necessary  to  support  the 
second  indictment  have  been  sufficient  to  procure  a  legal  conviction  on  the 
first  ?  If  it  would,  the  acquittal  is  a  bar  to  a  subsequent  prosecution,  and  if 
not,  it  is  no  bar.  People  v.  Hughes,  41  Cal.  234.  The  mere  op'nion  of  a 
judge,  that  the  evidence  shows  the  defendant  to  be  guilty  of  a  higher  degree 
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of  crime,  does  not  Authorize  him  to  discharge  the  jury  without  the  defend- 
ant's consent,  and  hold  the  defendant  for  the  higher  offense.  Such  discharge 
amounts  to  an  acquittal,  and  the  defendant  can  not  be  again  tried  for  that 
offense.  People  v.  Hunckeler,  48  Id.  331.  A  variance  in  the  name  of  the  in- 
surance company  given  in  an  indictment  for  arson,  to  defraud,  and  that  as 
proved,  is  no  ground  for  an  arrest  of  judgment.    People  v.  Hughes,  29  Id.  257. 

10522.  Whenever  the  defendant  is  acquitted  on  the  merits, 
he  is  acquitted  of  the  same  offense,  notwithstanding  any  defect 
in  form  or  substance  in  the  indictment  or  information  on  which 
the  trial  was  had.  [Amendment,  approved  April  9,  1880;  in  ef- 
fect immedialely. 

1.  Variance  between  Indictment  or  Information  and  Proof. — Sec. 
1021,  n.  1. 

1023.  When  the  defendant  is  convicted  or  acquitted,  or  has 
been  once  placed  in  jeopardy  upon  an  indictment  or  informa- 
tion, the  conviction,  acquittal,  or  jeopardy  is  a  bar  to  another 
indictment  or  information  for  the  offense  charged  in  the  former, 
or  for  an  attempt  to  commit  the  same,  or  for  an  offense  neces- 
sarily included  therein,  of  which  he  might  have  been  convicted 
under  that  indictment  or  information.  [Amendment,  approved 
April  26,  1880;  in  effect  from  and  after  Us  passage. 

1.  Jeopardy. —Sec.  687,  n.  1. 

2.  Variance  between  Indictment  or  Information  and  Prool — Sec 
1021,  n.  1. 

1024.  If  the  defendant  refuses  to  answer  the  indictment  or 
information  by  demurrer  or  plea,  a  plea  of  not  guilty  must  be  en- 
tered.   [Amendment,  approved  April  9, 1880;  in  effect  immediately, 

1.  Refusal  to  Plead  after  Demurrer  Overruled. — Sec.  1011,  n.  1. 

2.  Plea  of  not  Guilty. —Sec.  1016,  n.  4. 

[1025.  Repealed  by  act  approved  and  in  effect  April  9,  1880. 
Amendments  1880,  19.] 

CHAPTER  V. 
PROSECUTION  OF  JUDGES  OF  THE  SUPERIOR  COURTS. 

SscnoNl028.  Repealed. 

1029.  Prosecution  of  judges  of  the  superior  courts. 

1030.  Repealed. 

[1028.  Repealed  March  12,  1880.     Amendments  1880,  6.] 

1029.  When  an  indictment  is  found  or  an  information  filed 
in  a  superior  court  against  a  judge  thereof,  a  certificate  of  that 
fact  must  be  transmitted  by  the  clerk  to  the  governor,  who 
shall  thereupon  designate  and  direct  a  judge  of  the  superior 
oourt  of  another  county  to  preside  at  the  trial  of  such  indict- 
19 
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ment  or  information,  and  hear  and  determine  all  pleas  and  mo- 
tions affecting  the  defendant  thereunder  before  and  after  judg- 
ment. [Amendment,  approved  March  12,  1880;  in  effect  tmwe- 
diaiely, 

fl030.  Repealed  March  12,  1880.     Amendments  1880,  6.] 

CHAPTER   VI. 

REMOVAL  OF  THE  ACTION  BEFORE  TRIAL. 

Section  1033.  When  action  may  be  removed. 

1034.  Application  for  removal,  how  made. 

1035.  Application,  when  granted. 

1036.  Order  of  removal. 

1037.  Proceedings  on  removal,  if  defendant  is  in  custody. 

1038.  Authority  of  court  to  which  action  is  removed.      When 

original  papers  must  be  transmitted. 

« 

1033.  A  criminal  action  may  be  removed  from  the  court  in 
which  it  is  pending,  on  the  application  of  the  defendant,  on  the 
ground  that  a  fair  and  impartial  trial  can  not  be  had  in  the 
county  where  the  action  is  pending.  [Amendment,  approved 
April  9,1880;  in  effect  immediately. 

1.  Change  of  Venue  in  Ciimined  Cases. — Section  397  of  the  Code  of 
Civil  Procedure,  providing  for  the  change  of  the  place  of  trial  in  civil  actions, 
has  no  application  to  criminal  cases.  The  only  provisions  of  law  providing 
for  a  removal  of  such  cases  from  one  county  to  another  for  trial,  are  found  in 
the  Penal  Code,  sections  1033  to  1038,  inclusive.  The  only  ground  upon  which 
a  removal  may  be  granted  is  that  provided  for  in  section  1033,  viz.:  "  That 
a  fair  and  impartial  trial  can  not  be  had  in  the  county  where  the  action  is 
pending."  By  this  is  meant  that  a  fair  and  impartial  jury  can  not  be  ob- 
tained in  that  county.  People  v.  MeOarvey^  6  Pac.  C.  L.  J.  743.  A  judge 
*  who  is  disqualified  from  trying  a  criminal  case,  on  account  of  having  been  at- 
torney for  defendant,  can  not  change  the  venue  of  such  case  on  that  ground. 
Id.  Neither  does  bias  or  prejudice  on  the  part  of  the  judge  who  is  to  try 
the  case  furnish  any  grounds  to  authorize  a  change.  People  v.  WiUiarwi,  24 
Cal.  31;  People  v.  .Shuler,  28  Id.  490;  People  v.  Mahonry,  18  Id.  185.  The 
allowance  or  refusal  of  a  motion  to  change  the  venue  in  a  criminal  case  is 
largely  discretionary  in  the  trial  court.  People  v.  Fisher ^  6  Id.  154;  People 
v.  Mahoney,  18  Id.  180;  People  v.  Congkton,  44  Id.  92;  People  v.  Perdue,  49 
Id.  425;  People  v.  Yoakum,  53  Id.  566.  Such  motion  is  addressed  to  a  sound 
judicial  discretion,  to  be  disposed  of  in  furtherance  of  substantial  justice,  and 
an  order  refusing  a  change  will  not  be  reviewed  on  appeal,  except  in  cases  of 
gross  abuse  of  discretion.  People  v.  Fisher ,  6  Id.  154;  People  v.  Coiujleton,  44 
Id.  92.  The  decision  of  the  trial  court  denying  a  change  of  venue,  must  be 
warranted  by  the  facts  disclosed  by  the  record,  if  not,  it  will  be  reversed. 
People  V.  Yoakum,  53  Id.  566.  A  motion  for  a  change  of  venue  after  the  jury 
has  been  impaneled,  comes  too  late.     People  v.  CoUa,  49  Id.  166. 

1034.  The  application  must  be  made  in  open  court,  and  in 
writing,  verified  by  the  affidavit  of  the  defendant,  a  copy  of 


Digitized  by 


Google 


291  REMOVAL  OP  ACTION  BEFORE  TRIAL.    §§1034-1037 

which  must  be  served  on  the  district  attorney  at  least  one  day  be* 
fore  the  application  is  made.  Whenever  the  affidavit  shows  that 
the  defendant  can  not  safely  appear  in  person  to  make  the  ap- 
plication, because  the  popular  excitement  against  him  is  so 
great  as  to  endanger  his  personal  safety,  and  such  statement  is 
sustained  by  other  testimony,  the  application  may  be  made  by 
counsel,  and  heard  and  determined  in  the  absence  of  the  de- 
fendant, though  he  is  indicted  for  felony,  and  has  not  at  the 
time  of  such  application  been  arrested,  or  given  bail,  or  been 
arraigned,  or  pleaded  or  demurred  to  the  indictment. 

1.  Affidavits  upon  Motion  to  Change,  Sufficiency  of.— Affidavits 
upon  a  motion  for  a  change  of  venue  must  state  facts  and  circumstances  from 
which  the  court  may  deduce  the  conclusion  that  a  fair  and  impartial  trial 
can  not  be  had.  Such  conclusion  is  to  be  drawn  by  the  court  and  not  by  the 
defendant  and  his  witnesses,  and  the  court  must  be  satisfied  from  the  facts 
and  circumstances  positively  sworn  to  in  the  affidavits,  and  not  from  the  gen- 
eral conclusion  to  which  the  defendant  may  swear,  or  which  his  witnesses 
may  depose  they  verily  believe  to  be  true.  People  v.  Fisher^  6  Cal.  154; 
People  V.  Yoakurrij  53  Id.  566.  An  affidavit  that  a  jury  can  not  be  selected 
from  a  certain  portion  of  the  county  is  insufficient.  People  v.  Baker,  1  Id. 
403.  Nor  is  the  affidavit  of  defendant  alone  sufficient.  People  v.  Mahoney, 
18  Id.  180;  People  v.  Oraham,  21  Id.  261.  A  statement  generally  that  the 
people  of  the  county  are  prejudiced  against  the  defendant  will  not  be  suffi- 
cient. People  V.  Shuler,  28  Id.  490.  Nor  is  it  sufficient  that  thirty  or  forty 
persons  contributed  to  pay  counsel  to  assist  the  district  attorney,  to  show 
such  general  prejudice  as  to  require  a  change  of  venue.  People  v.  GraJiam, 
21  Id.  261;  People  v.  Lee,  5  Id.  363.  Mere  belief  or  opinion  of  the  persons 
who  make  the  affidavits  in  support  of  such  a  motion  that  the  defendant  can 
not  have  a  fair  trial  owing  to  the  popular  prejudice  against  him,  is  not  suf- 
ficient. People  V.  Congleion,  44  Id.  95;  see  People  v.  Perdue,  49  Id.  425.  The 
consideration  of  such  a  motion  may  be  postponed  until  an  attempt  has  been 
made  to  impanel  a  jury.  People  v.  Plxtmmer,  9  Id.  298.  The  legislature  may  * 
consent  to  a  change  of  venue  on  behalf  of  the  state,  when  applied  for  by  the 
defendant.     People  ex  rel.  Smith  v.  Twelfth  District  Judge,  17  Id.  547. 

1035.  If  the  court  is  satisfied  that  the  representation  of  the 
defendant  is  true,  an  order  must  be  made  for  the  removal  of  the 
action  to  the  proper  court  of  a  county  free  from  a  like  objection. 

1036.  The  order  of  removal  must  be  entered  upon  the  min- 
utes, and  the  clerk  must  immediately  make  out  and  transmit  to 
the  court  to  which  the  action  is  removed  a  certified  copy  of  the 
order  of  removal,  record,  pleadings,  and  proceedings  in  the  ac- 
tion, including  the  undertakings  for  the  appearance  of  the  de- 
fendant and  of  the  witnesses. 

1037.  If  the  defendant  is  in  custody,  the  order  must  direct 
his  removal,  and  he  must  be  forthwith  removed  by  the  sheriflf 
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of  the  county  where  he  is  imprisoned,  to  the  custody  of  the 
sheriff  of  the  county  to  which  the  action  is  removed. 

1038.  The  court  to  which  the  action  is  removed  must  proceed 
to  trial  and  judgment  therein  as  if  the  action  had  been  com- 
menced in  such  court.  If  it  is  necessary  to  have  any  of  the 
original  pleadings  or  other  papers  before  such  court,  the  court 
from  which  the  action  is  removed  must  at  any  time,  upon  ap- 
plication of  the  district  attorney  or  the  defendant,  order  such 
papers  or  pleadings  to  be  transmitted  by  the  clerk,  a  certified 
copy  thereof  being  retained. 

1.  Second  Arraigmnent,  when  Venae  is  Changed.— Where  a  defend- 
ant has  been  once  arraigned  and  subsequently  the  place  of  trial  is  changed,^ 
it  is  unnecessary  to  repeat  the  arraignment     Davia  v.  State,  39  Md.  384. 

CHAPTEE  VII. 

THE  MODE  OF  TRIAL. 

Section  1041.  Issue  of  fact  defined. 

1042.  How  tried. 

1043.  When  presence  of  defendant  is  necessary  on  the  trial. 

1041.  An  issue  of  fact  arises : 

1.  Upon  a  plea  of  not  guilty. 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
offense. 

3.  Upon  a  plea  of  once  in  jeopardy.  [Amendment,  approved 
April  26,  1880;  in  force  from  and  after  its  passage. 

1.  Pleas  Oenerally.— Sec.  101(5,  n.  1. 

1042.  Issues  of  fact  must  be  tried  by  jury,  unless  a  trial  by 
jury  be  waived  in  criminal  cases  not  amounting  to  felony,  by 
the  consent  of  both  parties,  expressed  in  open  court  and  entered 
in  its  minutes.  In  cases  of  misdemeanor  the  jury  may  consist 
of  twelve,  or  any  number  less  than  twelve  upon  which  the 
parties  may  agree  in  open  court.  [Amendment,  approved  Feb- 
ruary 26,  1880;  in  effect  immediately, 

1.  Trial  by  Jury. — In  all  criminal  cases  amounting  to  a  felony  there  must 
be  a  trial  by  a  jury  of  twelve  men.  The  defendant  can  not  consent  to  be 
tried  by  a  less  number.  Art.  I,  sec.  7,  Constitution.  People  v.  Seoggins,  37 
CaL  676;  People  v.  Rmsell,  46  Id.  121;  People  v.  O'Neil,  48  Id.  257.  In 
cases  of  misdemeanor,  the  jury  may  consist  of  twelve,  or  of  any  number  less 
than  twelve  upon  which  the  parties  may  agree  in  open  court.  Art.  II,  sec.  7, 
Constitution.  The  action  of  a  police  magistrate  in  committing  a  minor  child 
to  an  industrial  school  for  his  training  and  reformation,  is  not  a  criminal 
prosecution  which  entitles  such  minor  to  a  jury  triaL  JKc  parte  Ah  Peen,  51 
Cal.  280.  Aliens  accused  of  crime  are  not  entitled  to  be  tried  by  a  jury  com- 
posed of  one  half  aliens.     People  v.  Chin  Mook  Sow,  Id.  597. 


Digitized  by 


Google 


293  FORMATION  OP  TRIAL  JURY.  gg  1043-1047 

1043.  If  the  prosecution  be  for  a  felony,  the  defendant  must 
be  personally  present  at  the  trial;  but  if  for  misdemeanor,  the 
trial  may  be  had  in  the  absence  of  the  defendant;  if,  however, 
his  presence  is  necessary  for  the  purpose  of  identification,  the 
court  may,  upon  application  of  the  district  attorney,  by  an 
order  or  warrant,  require  the  persoaal  attendance  of  the  de- 
fendaot  at  the  trial.  [Amendment,  approved  April  9,  1880;  in 
effect  immedialely, 

1.  Personal  Attendance  at  Trial — In  all  cases  amounting  to  a  felony 
the  defendant  mast  be  personally  present  during  the  whole  of  his  trial. 
People  V.  Kohler,  5  Cal.  72;  Younger  v.  State,  2  W.  Va.  679.  During  the 
progress  of  the  trial  the  defendant  is  in.  the  custody  of  the  court  and  under 
the  immediate  control  of  and  subject  to  the  orders  of  the  court.  People  v. 
Harrington,  42  Cal.  168.  Viewing  the  premises  by  the  jury  where  the  offense 
is  aUeged  to  have  been  committed,  is  not  a  portion  of  the  trial  at  which  the 
defendant  must  be  present.  People  v.  Bonney,  19  Id.  426.  The  mere  fact 
that  the  record  on  appeal  recites  that  the  defendant  was  absent  during  a 
portion  of  the  trial  (for  murder),  is  not  sufficient  to  justify  a  reversal  of  the 
judgment.  People  v.  Bealoha,  17  Id.  389.  The  defendant  must  be  present 
when  the  verdict  is  rendered,  and  the  court,  in  aU  trials  for  felonies,  should 
promptly  order  him  into  actual  custody  at  the  commencement  of  the  trial,  or 
immediately  upon  the  retirement  of  the  jury  to  consider  their  verdict,  regard- 
less of  his  previous  admission  to  bail.  People  v.  Beauchamp,  49  Cal.  41.  On 
the  trial  of  misdemeanors  the  defendant  need  not  be  present,  either  personally 
or  by  attorney.  People  v.  Ebner,  23  Id.  169;  Pef^  v.  Budd,  7  Pac.  C.  L. 
J.  486;  Warren  v.  State,  19  Ark.  214;  St'Ue  v.  Beckards,  21  Minn.  47. 

CHAPTER   Vin. 

FORMATION   OF  THE   TRIAL  JURY   AND  THE  CALENDAR  OF 
ISSUES  FOR  TRIAL. 

Section  1046.  Formation  of  trial  jury. 

1047.  Clerk  to  prepare  a  calendar. 

1048.  Order  of  disposing  of  issues  on  the  calendar. 

1049.  Defendant  entitled  to  two  days  to  prepare  for  triaL 

1046.  Trial  juries  for  criminal  actions  are  formed  in  the 
same  manner  as  trial  juries  in  civil  actions. 

1.  Forming  Juries  in  Criminal  Actions.— The  object  of  this  section 
is  to  adopt  the  same  general  plan  in  forming  juries  in  criminal  actions  as  pre- 
vails in  civil  actions,  subject  to  such  modifications  as  may  be  made  by  other 
sections  of  this  code.     People  v.  Seoggins,  37  Cal.  676. 

2.  Impaneling  Trial  Juries.— Sees.  246,  247,  C.  C.  P.,  post. 

3.  Formationof  Jury.— Sees.  600-604,  C.  C.  P. 

4.  Qualifications  and  Exemptions  of  Jurors.— Sees.  198-201,  C.  C.  P., 
post. 

1047.  The  clerk  must  keep  a  calendar  of  all  crimioal  actions 
pending  in  the  court,  enumerating  them  according  to  the  date 
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of  the  filing  of  the  indictment  or  information,  specifying  op- 
posite the  title  of  each  action  whether  it  is  for  a  felony  or  a 
misdemeanor,  and  whether  the  defendant  is  in  custody  or  on 
bail.  [Amendment,  approved  April  9,  1880;  in  effect  imme- 
dialely, 

1048.  The  issues  on  the  calendar  must  be  disposed  of  in  the 
following  order,  unless  for  good  cause  the  court  shall  direct  an 
action  to  be  tried  out  of  its  order: 

1.  Prosecutions  for  felony,  when  the  defendant  is  in  custody. 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is  in 
custody. 

3.  Prosecutions  for  felony,  when  the  defendant  is  on  bail. 

4.  Prosecutions  for  misdemeanor,  when  the  defendant  is  on 
bail.  [Amendment,  approved  April  9,  1880;  in  effect  imme- 
diately, 

1049.  After  his  plea,  the  defendant  is  entitled  to  at  least  two 
days  to  prepare  for  trial. 

CHAPTER  IX. 
POSTPONEI^IENT  OF  THE  TRIAL. 
Section  1062.  Postponement,  when,  and  how  ordered. 

1052.  When  an  action  is  called  for  trial,  or  at  any  time  pre- 
vious thereto,  the  court  may,  upon  sufficient  cause,  direct  the 
trial  to  be  postponed  to  another  day,  [Amendment,  approved 
April  9,  1880;  in  effect  immediately, 

1.  Continuanoe^Greuiting  or  Refusing  Discretionary — Apphcations 
for  the  postponement  of  the  trial  of  an  action  are  addressed  largely  to 
the  discretion  of  the  trial  court,  and  its  decision  upon  such  motion  will  not 
be  disturbed  on  appeal,  unless  there  has  been  a  gross  abuse  of  such  discre- 
tion. People  V.  Oaunt,  23  CaL  157;  People  v.  WilUanut,  24  Id.  31;  People  v. 
Jocelyn,  29  Id.  562.  In  criminal  actions  it  is  the  policy  of  the  law  to  allow 
the  defendant  to  have  his  witnesses  personally  present  at  the  trial,  if  they 
can  be  obtained  without  unreasonable  delay,  and  a  motion  on  his  part,  for  a 
continuance,  on  account  of  absent  witnesses,  it  appearing  that  their  testimony 
is  material,  and  that  due  diligence  has  been  used  to  obtain  it,  but  without 
success,  should  be  granted,  particularly  if  it  be  the  first  application.  People 
V.  Diaz,  6  Id.  248;  PeopU  v.  Dodge,  28  Id.  445;  PeopU  v.  McOi'ory,  41  Id. 
458.  If  the  facts  show  the  application  to  be  made  in  bad  faith,  the  court  is 
justified  in  denying  the  motion.     People  v.  Mortimer,  46  Id.  114. 

2.  Affidavits,  "What  must  Contain. — When  a  motion  for  a  continu- 
ance is  made  on  the  ground  of  the  absence  of  a  material  witness,  it  should 
appear  by  affidavit  that  the  testimony  of  such  witness  is  not  cumulative,  and 
that  the  facts  sought  to  be  proved  by  him  can  not  be  proved  by  any  other 
witness  within  the  reach  of  the  process  of  the  court;  that  his  testimony  is 
material,  and  that  due  diligence  has  been  used  to  obtain  it,  setting  forth  the 
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character  of  the  diligence  that  has  been  used,  whether  by  exhausting  the 
process  of  the  court  or  otherwise.  The  facts  which  such  witness  will  testify 
to  should  also  be  set  out,  to  enable  the  court  to  jud^e  of  their  materiality. 
People  V.  Baker,  1  Cal.  403;  People  v.  Thompson,  4  Id.  241;  People  v.  Diaz, 
6  Id.  248;  People  v.  Quincy,  8  Id.  89;  People  v.  Gaunt,  23  Id.  166;  People  v. 
Williams,  24  Id.  31;  People  v.  Jocelyn,  29  Id.  662;  Pe(yple  v.  Francis,  38  Id. 
183;  People  v.  MeUon,  40  Id.  648;  People  v.  Asknauer,  47  Id.  98;  People  v. 
Ah  Fal,  48  Id.  63.  Facts  also  should  be  set  out,  from  which  the  court  can 
judge  whether  there  is  reasonable  ground  to  believe  that  the  attendance  of 
the  absent  witness  or  his  testimony  can  be  procured  at  a  future  day.  People 
V.  Francis,  38  Id.  188;  People  v.  Ashnauer,  47  Id.  98;  People  v.  Ah  Fat,  48 
Id.  63.  It  also  should  appear  that  the  absent  witness  can  not  be  readily 
reached  by  attachment.  People  v.  Weaver,  47  Id.  106.  If  the  testimony  of 
the  absent  witness  would  be  no  defense  to  the  action,  the  motion  should  be 
denied.  People  v.  Williams,  43  Id.  344.  On  motion  for  a  new  trial  on  the 
ground  of  error  in  denying  a  motion  for  a  continuance,  the  affidavits  of  the 
absent  witnesses  should  be  obtained,  showing  that  they  will  testify  to  the 
facts  sought  to  be  proved,  or  good  reason  should  be  shown  for  not  obtaining 
such  affidavits.  People  v.  De  Lacey,  28  Id.  689;  People  v.  Jocelyn,  29  Id. 
562. 

3.  Connsel,  Sickness  o(  sufficient  ground  for  a  continuance.     People  y, 
Logan,  4  Cal.  188.     See  Lightner  v.  Mensel,  35  Id.  452. 


TITLE  VII. 

OF  PROCEEDINGS  AFTER  THE  COMMENCEMENT  OF 
THE  TRIAL  AND  BEFORE  JUDGMENT. 

Chapter    I.  Challenging  the  JufiT,  §§1055-1088. 
II.  The  Tmal,  §§1093-1131. 
in.  Conduct  of  the  Jury  after  Cause  is  Submitted 

TO  THEM,  §§1136-1143. 
IV.  The  Verdict,  §§1147-1167. 
V.  Bills  of  Exception,  §§1170-1176. 
VI.  New  Truls,  §§1179-1182. 
VII.  Arrest  op  Judgment,  §§1185-1188. 

CHAPTER  I. 

CHALLENGING  THE  JURY. 

Section  1055.  Definition  and  division  of  challenges. 

1056.  Defendants  can  not  sever  in  challenges. 

1057.  Panel  defined. 

1058.  Challenge  to  the  jury  defined. 

1059.  Upon  what  founded. 

1060.  When  and  how  taken. 
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Skotion  1061.  If  sufficiency  of  the  challenge  be  denied,  adverse  party 
may  except.     Exception,  how  taken  and  tried. 

1062.  If  exception  overruled,  court  may  allow  denial,  etc. 

1063.  Denial  of  challenge,  how  made,  and  trial  thereof.     Who 

may  be  examined  on  trial  of  challenge. 

1064.  Challenge  when  jury  is  summoned  but  not  drawn,  for  bias 

in  summoning  officer. 

1065.  If  challenge  allowed,  jury  to  be  discharged ;  if  disallowed, 

to  be  impaiieled. 

1066.  Defendant  to  be  informed  of  his  right  to  challenge  individ- 

ual jurors. 

1067.  Kinds  of  chaUenges  to  individual  juror. 

1068.  Challenge,  when  taken. 

1069.  Peremptory  challenge,  what,  and  how  taken. 

1070.  Number  of  peremptory  challenges. 

1071.  Definition  and  kinds  of  challenge,  for  cause. 

1072.  General  causes  of  challenge. 

1073.  Particular  cause  of  challenge. 

1074.  Ground  of  challenge  for  implied  bias. 

1075.  Exemption  not  a  ground  of  challenge. 

1076.  Causes  of  challenge,  how  stated. 

1077.  Exceptions  to  challenge,  and  denial  thereof. 

1078.  Challenge,  how  tried. 

1079.  Repealed. 

1080.  Repealed. 

1081.  Juror  chaUenged  may  be  examined  as  a  witness. 

1082.  Rules  of  evidence  on  trial  of  challenge. 

1083.  Decision  of  court  to  be  entered. 

1084.  Repealed.  • 

1085.  Repealed. 

1086.  Challenges,  first  by  the  defendant  and  then  by  the  people. 

1087.  Order  of  challenges. 

1088.  Peremptory  chaUenges  may  be  taken  after  challenges  for 

cause  on  both  sides  are  exhausted. 

1055.  A  challenge  is  an  objection  made  to  the  trial  jurors, 
and  is  of  two  kinds: 

1.  To  the  panel; 

2.  To  an  individual  juror. 

1.  Challenge,  What  Constitntes.— A  defendant  exercising  his  right  to 
challenge,  is  bound  to  designate,  in  some  way,  the  objection  upon  which  he 
intends  to  rely.  He  is  not  permitted  to  interpose  a  challenge  of  such  an  in- 
definite character  that  it  can  not  be  ascertained  upon  what  particular  ground 
it  is  taken.  Unless  the  cause  be  alleged,  the  challenge  may  be  disregarded 
by  the  court.  People  v.  Ben/row,  41  CaL  37;  People  v.  Dick,  37  Id.  277; 
People  V.  Reynold«,  16  Id.  128. 

2.  Court  may  Bxcnae  Jurors. — The  court  may,  of  its  own  motion,  for 
any  good  reason,  excuse  a  qualified  juror  from  sitting  on  the  panel  in  a  crim- 
inal case;  and  this  will  not  be  error,  if  the  defendant  is  tried  by  a  jury  of 
lawful  men.  The  defendant  is  entitled  to  a  lawful  jury,  but  is  not  entitled, 
as  a  matter  of  absolute  right,  to  have  the  first  juror  who  is  called,  and  who 
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ponesses  all  the  liatutory  qoalifioationt,  sit  in  his  case.     PeopU  y.  Arceo,  32 
Cal.  40. 

1056.  When  several  defendants  are  tried  together  they  can 
not  sever  their  challenges,  but  must  join  therein. 

1.  Defendants  Tried  JoinUy.^See  PeopU  v.  McCalla,  8  CaL  301. 

1057.  The  panel  is  a  list  of  jurors  returned  by  a  sherifif,  to 
serve  at  a  particular  court,  or  for  the  trial  of  a  particular  action. 

1.  Seleotins  and  Retnmins  Jnron  —4^t  of  Civil  Procedare,  204- 
211,  jtost. 

2.  Drawing  JturonL— Code  of  Civil  Procedure,  214-220,  post. 

3.  Smnmooing  Jurors.— Code  of  Civil  Procedure,  225-228,  post, 

1058.  A  challenge  to  the  panel  is  an  objection  made  to  all 
the  jurors  returned,  and  may  be  taken  by  either  party. 

1.  Sec.  1069,  n. 

1059.  A  challenge  to  the  panel  can  be  founded  only  on  a 
material  departure  from  the  forms  prescribed  in  respect  to  the 
drawing  and  return  of  the  jury  in  civil  actions,  or  on  the  inten- 
tional omission  of  the  sheriff  to  summon  one  or  more  of  the 
jurors  drawn. 

1.  Challenge  to  the  Panel— On  the  trial  of  a  challeuge  to  the  panel, 
the  defendant  can  not  offer  his  ex  parte  affidavit  in  support  of  the  challenge. 
People  V.  Brown,  48  CaL  253.  Where  but  twenty-seven  jurors,  of  thirty-six 
ordered  to  be  summoned  on  a  special  venire,  appeared,  and  the  court  caused 
the  names  of  these  twenty-seven  to  be  placed  in  the  box,  it  was  held  not  to 
be  a  ground  of  challenge  by  defendant  to  the  panel,  that  the  names  of  the 
jurors  who  did  not  appear  were  omitted  from  the  box.  People  v.  Stuart,  4 
Id.  218.  Nor  is  it  a  good  ground  of  challenge  that  the  venire  is  special,  and 
that  there  was  no  general  venire  drawn.  PeopU  v.  Vance,  21  Id.  400;  PeopU 
V.  Stuart,  4  Id.  218.  There  is  but  one  ground  of  challenge  to  a  special  venire, 
and  that  is  specified  in  section  1064.  PeopU  v.  WeUh,  49  Id.  174.  See  also, 
PeopU  V.  Ah  Chung,  54  Id.  398;  PeopU  v.  Rodriguez,  10  Id.  50. 

1060.  A  challenge  to  the  panel  must  be  taken  before  a  juror 
is  sworn,  and  must  be  in  writing  or  be  noted  by  the  phono- 
graphic reporter,  and  must  plainly  and  distinctly  state  the  facts 
constituting  the  ground  of  challenge. 

1061.  If  the  sufficiency  of  the  facts  alleged  as  ground  of  the 
challenge  is  denied,  the  adverse  party  may  except  to  the  chal- 
lenge. The  exception  need  not  be  in  writing,  but  must  be 
entered  on  the  miuutes  of  the  court,  or  of  the  phonographic  re- 
porter, and  thereupon  the  court  must  proceed  to  try  the  suffi- 
ciency of  the  challenge,  assuming  the  facts  alleged  therein  to 
be  true.' 

1062.  If,  on  the  exception,  the  court  finds  the  challenge  suffi- 
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cient,  it  may,  if  justice  requires  it,  permit  the  party  excepting 
to  withdraw  his  exception,  and  to  deny  the  facts  alleged  in  the 
challenge.  If  the  exception  is  allowed,  the  court  may,  in  like 
manner,  permit  an  amendment  of  the  challenge. 

1.  Amended  ChalleDge. — Where  an  amended  challenge  to  the  panel  is 
allowed,  it  becomes  a  substitute  for  the  original.  People  v.  Browrty  48  Cal. 
253. 

1068.  If  the  challenge  is  denied,  the  denial  may  be  oral ,  and 
must  be  entered  on  the  minutes  of  the  court,  or  of  the  phono- 
graphic reporter,  and  the  court  must  proceed  to  try  the  ques- 
tion of  fact;  and  upon  such  trial,  the  officers,  whether  judicial 
or  ministerial,  whose  irregularity  is  complained  of,  as  well  as 
any  other  persons,  may  be  examined  to  prove  or  disprove  the 
facts  alleged  as  the  ground  of  the  challenge . 

1.  Evidence  on  Trial  of  Challenge.— A  witness  can  not  substitute  his  ex 
parte  affidavit  for  an  oral  examination  and  cross-examination;  nor  can  a  de- 
fendant, by  incorporating  his  own  affidavit  into  his  statement  of  the  grounds 
of  a  challenge,  make  it  evidence  of  the  facts  averred  in  the  statement.  The 
challenge  is  the  pleading;  its  averments  must  be  proved  by  legal  evidence. 
People  V.  Brown,  48  Cal.  256. 

1064.  When  the  panel  is  formed  from  persons  whose  names 
are  not  drawn  as  jurors,  a  challenge  may  be  taken  to  the  panel 
on  account  of  any  bias  of  the  officer  who  summoned  them,  which 
would  be  good  ground  of  challenge  to  a  juror.  Such  challenge 
must  be  made  in  the  same  form,  and  determined  in  the  same 
manner,  as  if  made  to  a  juror. 

1.  Challenge  Suffloient,  'When.^Where  the  sheriff  who  summoned  the 
special  panel  is  sworn  and  examined,  and  by  his  testimony  discloses  that  he 
has  formed  or  expressed  an  opinion  that  defendant  is  guilty,  the  challenge  to 
the  panel  on  the  gro.und  of  the  bias  of  the  sheriff  should  be  allowed.  People  v. 
Coyodo,  40  Cal.  592.  See  also  People  v.  Welch,  49  Id.  174;  People  v.  Rodri- 
guez,  10  Id.  50. 

1065.  If,  either  upon  an  exception  to  the  challenge  or  a 
denial  of  the  facts,  the  challenge  is  allowed,  the  court  must  dis- 
charge the  jury  so  far  as  the  trial  in  question  is  concerned.  If 
it  is  disallowed,  the  court  must  direct  the  jury  to  be  impaneled. 
[Amendment,  approved  April  9,  1880;  in  effect  immediately, 

1066.  Before  a  juror  is  called,  the  defendant  must  be  in- 
formed by  the  court,  or  under  its  direction,  that  if  he  intends 
to  challenge  an  individual  juror  he  must  do  so  when  the  juror 
appears,  and  before  he  is  sworn. 

1067.  A  challenge  to  an  individual  juror  is  either: 

1.  Peremptory;  or 

2.  For  cause. 
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1068.  It  must  be  taken  when  the  juror  appears,  and  before 
he  is  sworn  to  try  the  cause;  but  the  court  may  for  cause  per- 
mit it  to  be  taken  after  the  juror  is  sworn,  and  before  the  jury 
is  completed. 

1.  Challenge,  TTThen  Taken. —Defendant  has  a  right  to  interpose  a  per- 
emptory challenge  to  a  juror  at  any  time  after  his  name  is  drawn,  and  before 
he  is  sworn  to  try  the  cause.  People  y.  Ah  YoUf  47  Cal.  121.  And  the  court 
has  no  power  to  adopt  a  rule  compelling  a  defendant  to  interpose  his  peremp- 
tory challenges  at  any  particular  time.  People  v.  Jenhs,  24  Id  11.  The 
court,  in  the  exercise  of  sound  discretion,  may  allow  the  prosecution  to  inter- 
pose a  peremptory  challenge  to  a  juror  after  he  has  been  accepted  and  before 
he  is  sworn  to  try  the  cause.  People  v.  Montgomery^  53  Id.  576.  It  is  not 
error  to  refuse  permission  to  defendant  to  interpose  a  peremptory  challenge 
to  a  juror  after  he  has  been  sworn  to  try  the  case,  no  cause  being  shown. 
People  V.  Rodriguez,  10  Id.  50. 

2.  Order  of  Challenges.— In  People  v.  Seoggins,  37  CaL  676,  the  court 
said:  '*  In  a  civil  action  each  party  has  the  whole  twelve  before  exercising  his 
right  of  peremptory  challenge  as  to  any;  and  if  some  are  excused  for  cause, 
the  deficiency  must  be  supplied  with  other  names,  who  may  in  like  manner  be 
examined,  until  there  shall  be  found  in  the  box  twelve  men  whom  the  court 
shall  adjudge  to  be  competent  and  qualified  jurors,  and  thereupon  each  may 
exercise  his  right  of  peremptory  challenge;  but  neither  can  be  required  to 
exercise  it  prior  to  this  stage  of  the  proceeding.  The  theory  of  the  law  prob- 
ably is  that  the  right  to  challenge  peremptorily  can  not  be  exercised  so  jui 
diciously  imtil  the  panel  is  filled  with  competent  and  qualified  jurors,  of  whom 
each  party  is  allowed  to  reject  a  certain  number  without  assigning  any  reason 
therefor.  But  while  this  is  the  rule  in  civil  actions,  it  is  slightly  varied  in 
criminal  actions  by  section  341  of  the  criminal  practice  act  [Sec.  1068]. 
Twelve  names  must  be  drawn,  as  in  a  civil  action,  and  the  defendant  may  ex- 
amine the  whole  twelve  before  exercising  the  right  of  peremptory  challenge 
as  to  any,  and  those  not  challenged  or  excused  must  then  be  sworn  to  try  the 
issue;  after  which  as  many  more  names  as  will  make  up  the  deficiency  must 
be  drawn  from  the  box,  when  the  same  process  will  be  repeated  until  the 
jury  is  complete.  In  a  civil  action,  none  are  to  be  sworn  until  the  jury  is 
complete,  and  the  peremptory  challenge  may  be  made  at  any  time  before  the- 
jury  is  sworn  to  try  the  issue;  but  under  section  341  [Sec*  1068],  in  a  crimi- 
nal action,  those  not  challenged  or  excused  must  be  sworn  at  the  time;  and 
the  same  process  must  be  repeated  until  the  jury  is  complete.  If,  however, 
the  party  has  omitted  to  make  his  challenge  before  a  juror  is  sworn,  '*the 
court  may,  for  good  cause,  permit  it  to  be  taken  after  the  juror  is  sworn,  and 
before  the  jury  is  completed."  After  the  whole  twelve  are  sworn  and  the 
jury  is  complete,  no  further  challenge  is  permissible,  even  with  leave  of  the 
court.  This  variance  between  the  methods  of  selecting  juries  in  criminal  and 
civil  actions  was  probably  dictated  by  the  supposed  necessity  of  placing  the 
jurors  in  a  criminal  action  under  the  control  of  the  court  during  the  process 
of  forming  the  jury.  *  *  *  In  order  to  avoid  all  misconstruction  on  this 
important  point  in  practice,  we  repeat  that  in  a  criminal  action  twelve  names 
must  be  drawn  from  the  jury-box,  and  the  defendant  may  examine  each  sep- 
arately, and  exhaust  his  challenges  for  cause  before  challenging  any  one  per- 
emptorily.   If  he  should  accept,  say  six,  and  challenge  six,  those  accepted 
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roust  then  be  sworn,  and  six  additional  names  must  be  drawn  and  presented 
for  examination,  with  which  the  same  process  should  be  repeated,  and  so  con- 
tinued until  the  jury  is  complete."  This  was  also  held  to  be  the  rule  in 
Peoph  V.  Russell,  46  Cal.  121;  PtopU  v.  lams,  6  Pac.  C.  L.  J.  882. 

1069.  A  peremptory  challenge  can  be  taken  by  either  party, 
and  may  be  oral.  It  is  an  objection  to  a  juror  for  which  no 
reason  need  be  given,  but  upon  which  the  court  must  exclude 
him. 

1.  Peremptory  Challenges.— Sec.  1068,  n.;  People,  v.  Weil,  40  Cal.  268; 
People  V.  Jenhs,  24  Id.  11;  People  v.  Reynolds,  16  Id.  128;  People  v.  KoUe, 
4  Id.  198. 

1070.  If  the  offense  charged  be  punishable  with  death,  or 
with  imprisonment  in  the  state  prison  for  life,  the  defendant  is 
entitled  to  twenty  and  the  state  to  ten  peremptory  challenges. 
On  a  trial  for  any  other  offense,  the  defendant  is  entitled  to  ten 
and  the  state  to  five  peremptory  challenges.  \ Amendment,  ap- 
proved March  30,  1874;  in  effect  July  1,  1874. 

1071.  A  challenge  for  cause  may  be  taken  by  either  party. 
It  is  an  objection  to  a  particular  juror,  and  is  either: 

1.  Oeneral — that  the  juror  is  disqualified  from  serving  in  any 
case;  or, 

:'.  Particular — that  he  is  disqualified  from  serving  in  the 
action  on  trial. 

1072.  General  causes  of  challenge  are: 

1.  A  conviction  for  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  law  to 
render  a  person  a  competent  juror; 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties  of 
the  mind  or  organs  of  the  body  as  renders  him  incapable  of 
performing  the  duties  of  a  juror. 

1.  Qnalifioationfl  Required  of  Jurors.— Code  of  Civil  Procedure,  198, 
post.     See  Const.,  art  20,  sec.  11. 

2.  Exemptions.— Code  of  Civil  Procedure,  200,  post, 

3.  Challenge,  TVhat  Constitutefl.— Sec.  1055,  n.  1. 

1073.  Particular  causes  of  challenge  are  of  two  kinds: 

1.  For  such  a  bias  as,  when  the  existence  of  the  facts  is 
ascertained,  in  judgment  of  law  disqualifies  the  juror,  and  which 
is  known  in  this  code  as  implied  bias; 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the 
juror  in  reference  to  the  case,  or  to  either  of  the  parties,  which 
will  prevent  him  from  acting  with  entire  impartiality  and  without 
prejudice  to  the  substantial  rights  of  either  party,  which  is 
known  in  this  code  as  actual  bias.  [Amendm,ent,  approved 
March  30, 1874;  in  effect  July  1,  1874. 
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1.  ImpUad  Bias.— Sec.  1074. 

2.  Aotnal  Bias.— Sec.  1076. 

3.  Challenge,  How  Taken.— A  challenge  must  state  the  specific 
grounds  upon  which  it  is  taken;  otherwise  it  will  be  disregarded.  A  chal- 
lenge which  merely  states  that  *'  the  juror  is  challenged  for  cause,"  *'  for 
actual  bias,"  or  *'  for  implied  bias/^  is  no  challenge.  People  v.  CoUa,  49  CaL 
166;  PeopU  v.  Buckl^,  49  Id.  241;  People  v.  Walsh,  43  Id.  447;  People  v. 
McOungUl,  41  Id.  429;  People  v.  Hardm,  37  Id.  258;  PeopU  v.  Dkk,  Id. 
277;  People  v.  Reynolds,  16  Id.  128. 

1074.  A  challenge  for  implied  bias  may  be  taken  for  all  or 
any  of  the  following  causes,  and  for  no  other: 

1.  Consanguinity  or  affinity  within  the  fourth  degree  to  the 
person  alleged  to  be  injured  by  the  offense  charged,  or  on 
whose  complaint  the  prosecution  was  instituted,  or  to  the  de- 
fendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attorney 
and  client,  master  and  servant,  or  landlord  and  tenant,  or  being 
a  member  of  the  family  of  the  defendant,  or  of  the  person  al- 
leged to  be  injured  by  the  offense  charged,  or  on  whose  com- 
plaint the  prosecution  was  instituted,  or  in  his  employment  on 
wages. 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action,  or 
having  complained  against  or  been  accused  by  him  in  a  criminal 
prosecution. 

4.  Having  served  on  the  grand  jury  which  found  the  indict- 
ment, or  on  a  coroner's  jury  which  inquired  into  the  death  of  a 
person  whose  death  is  the  subject  of  the  indictment  or  informa- 
tion. 

5.  Having  served  on  a  trial  jury  which  has  tried  another  per- 
son for  the  offense  charged. 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same 
charge,  and  whose  verdict  was  set  aside,  or  which  was  dis- 
charged without  a  verdict,  after  the  case  was  submitted  to  it. 

7.  Having  served  as  a  juror  in  a  civil  action  brought  against 
the  defendant  for  the  act  charged  as  an  offense. 

8.  If  the  offense  charged  be  punishable  with  death,  the  enter- 
taining of  such  conscientious  opinions  as  would  preclude  his 
finding  the  defendant  guilty;  in  which  case  he  must  neither  be 
permitted  nor  compelled  to  serve  as  a  juror.  [Amendment,  ap- 
proved April  9,  1880;  in  effect  immediately, 

1.  Challenge,  How  Taken.— Sec.  1073,  n.  3. 

2.  Formed  or  Bxpreued  an  Unqualified  Opinion.— Prior  to  the 
amendment  of  section  1074,  adopted  in  1874,  the  section  included  as  an  addi- 
tional ground  of  challenge  for  implied  bias,  the  following:     "  Having  formed 
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or  expressed  an  unqualified  opinion  or  belief  that  the  prisoner  is  guilty  or  not 
guilty  of  the  offense  charged."  This  ground  of  challenge,  however,  no  longer 
exists,  though  it  is  in  part  supplied  by  the  provisions  of  sections  1073  and 
1076,  relating  to  challenges  for  actual  bias.  No  exception  can  be  taken,  how- 
ever, to  an  order  allowing  or  disallowing  a  challenge  to  a  juror  for  actual 
bias — the  only  exception  that  can  be  reserved  being  to  rulings  admitting  or 
rejecting  evidence  on  the  trial  of  such  chaUenge.  Sec.  1170.  It  would  seem 
that,  on  appeal,  the  only  question  that  will  be  considered,  where  a  challenge 
for  actual  bias  has  been  taken,  is  whether  or  not  the  trial  court  erred  in  ad- 
mitting or  rejecting  testimony  on  the  trial  of  the  challenge,  and  that  the  de- 
cision of  the  trial  court  on  the  question  of  the  fitness  of  the  juror  to  serve — a 
question  of  fact — will  not  be  reviewed.  And  unless  an  exception  is  taken  to 
the  ruling  of  the  court  in  admitting  or  rejecting  evidence,  a  challenge  to  a 
juror  for  actual  bias  will  not  be  considered  at  all  by  the  supreme  court.  P«o- 
pk  V.  Cotta,  49  CaL  166;  People  v.  Vasquez,  49  Id.  560;  People  v.  Taing,  63 
Id.  602.  Prior  to  this  amendment,  the  most  common  ground  of  challenge  for 
implied  bias  was  "that  the  juror  had  formed  or  expressed  an  unqualified 
opinion  "  on  the  meiits  of  the  case,  and  the  ruling  of  the  trial  court  disallow- 
ing such  challenge  was  subject  to  direct  review  by  the  supreme  court.  See 
Peopfe  V.  Brmon,  48  Cal.  253;  People  v.  Brotherton,  47  Id.  388;  People  v. 
Brotherton,  43  Id.  530;  People  v.  Edwards,  41  Id.  640;  People  v.  Weil,  40  Id. 
268;  People  v.  King,  27  Id.  507;  People  v.  Si/monds,  22  Id.  348;  People  v.  Afa- 
honey,  18  Id.  180;  People  v.  Reynolds,  16  Id.  128;  PeopU  v.  CoUle,  6  Id.  227. 

3.  Defendant  to  Exhaust  all  Peremptory  Challenges.— The  ruling 
of  tlie  court  disallowing  a  challenge  to  a  juror  for  implied  bias,  after  which 
the  defendant  challenges  the  juror  peremptorily,  will  not  be  reviewed,  unless 
it  appears  from  the  record  that  defendant  exhausted  all  his  peremptory  chal- 
lenges, before  a  jury  was  secured.  People  v.  McOnngill,  41  Cal.  420;  Peo- 
ple V.  Gatewood,  20  Id.  149;  People  v.  Gaunt,  23  Id.  156.  But  if  defendant 
exhausts  all  his  peremptory  challenges,  the  ruling  of  the  court  will  be  re- 
viewed on  appeal.     People  v.  Weil,  40  Id.  268. 

4.  Conscientious  Opinions. — A  juror  who  has  such  conscientious  opin- 
ions as  would  preclude  him  from  finding  the  defendant  guilty  in  a  capital  case 
upon  circumstantial  evidence,  is  not  competent  if  challenged.  People  v.  Ah 
Chung,  54  CaL  401. 

1075.  An  exemption  from  service  on  a  jury  is  not  a  cause  of 
challenge,  but  the  privilege  of  the  person  exempted. 

1.  Exemption  from  Service— Privilege  of  the  Party. — A  party  who 
accepts  a  juror,  knowing  him  to  be  disqualified,  is  estopped  from  afterwards 
availing  himself  of  such  disqualification.  People  v.  Stonedfer,  6  Cal.  411.  So 
a  defeudant  who  receives  a  juror  whose  name  is  upon  the  poll-tax  list  only, 
can  not,  after  the  verdict,  object  that  he  was  not  a  competent  juror.  Id. ; 
People,  v.  San/ord,  43  Id.  31.  An  exemption  from  service  on  a  jury  is  a  per- 
sonal privilege,  and  such  persons  are  not  disqualified  from  serving  as  jurors. 
If  they  fail  to  exercise  their  privilege  the  parties  can  not  complain.  Proffatt 
on  Jury  Trial,  sec.  119;  *State  v.  Wright,  53  Me.  328;  SliUe  v.  Fon'hntr,  43 
N.  H.  89;  iitate  v.  Adams,  20  la.  486. 

1076.  In  a  challenge  for  implied  bias,  one  or  more  of  tbe 
causes  stated  in  section  1074  must  be  alleged.     In  a  challenge 
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for  actual  bias,  the  cause  stated  io  the  second  subdivision  of 
section  1073  must  be  alleged;  but  no  person  shall  be  disquali- 
fied as  a  juror  by  reason  of  having  formed  or  expressed  an 
opinion  upon  the  matter  or  cause  to  be  submitted  to  such  jury, 
founded  upon  public  rumor,  statements  in  public  journals,  or 
common  notoriety;  provided,  it  appear  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  that  he  can  and  will,  not- 
withstanding such  an  opinion,  act  impartially  and  fairly  upon 
the  matters  to  be  submitted  to  him.  The  challenge  may  be 
oral,  but  must  be  entered  ia  the  minutes  of  the  court  or  of  the 
phonographic  reporter.  [Amendment,  approved  March  30, 1874; 
in  effect  July  1,  1874. 
1.  Sees.  1073,  n.,  1074,  n. 

1077.  The  adverse  party  may  except  to  the  challenge  in  the 
same  manner  as  to  a  challenge  to  the  panel,  and  the  same  pro- 
ceedings must  be  had  thereon  as  are  prescribed  in  section  1061, 
except  that  if  the  exception  be  allowed,  the  juror  must  be  ex- 
cluded. The  adverse  party  may  also  orally  deny  the  facts  al- 
leged as  the  ground  of  challenge. 

1078.  If  the  facts  are  denied,  the  challenge  must  be  tried  by 
the  court.  [Avxendment,  approved  March  30,  1874;  in  effect  July 
1,  1874. 

1.  A  Juror,  VThen  Qu^ified. — To  be  able  to  sit  on  a  jury  without  bias 
— that  any  opinion  he  has  can  be  changed  by  evidence,  and  a  willin^esa  to 
be  governed  by  the  evidence — constitute  a  good  juror,  if  qualified  in  other 
respects.  People  v.  McCauley,  1  Cal.  379.  The  mere  hearing  of  or  reading 
about  a  case,  and  even  of  a  statement  of  the  facts,  does  not  disqualify  a 
person,  but  it  is  the  formation  of  'a  conclusion.  People  v.  BeynoUls,  16  Id. 
128.  If  a  person  called  as  a  juror  has  said,  **  The  people  ought  to  take  the 
prisoner  out  of  jail  and  hang  him,"  it  would  be  error  to  allow  him  to  sit  on 
the  jury,  and  the  court  would  grant  a  new  trial.  People  v.  Plummer,  9  Id. 
298.  But  see  People  v.  /Vzir,  43  Id:  137.  Being  a  policeman,  and  having  a 
general  bad  opinion  of  people  charged  with  crime,  is  no  valid  objection  to  a 
person  otherwise  competent  to  sit  on  a  jury.  People  v.  ReynoUh,  16  Id.  128. 
If  a  disqualified  juror  is  once  accepted,  the  objection  can  not  be  interposed 
by  one  who  knew  the  disqualification  and  did  not  urge  it  at  the  proper  time. 
People  V.'  Stonecifer^  6  Id.  405.  As  challenge  for  implied  bias,  counsel  must 
allege  one  or  more  of  the  causes  so  specified.  People  v.  Hardin^  37  Id.  259; 
People  V.  ReynoUls^  16  Id.  130.  Hearing  the  purported  facts  rumored,  but 
conversing  with  none  of  the  witnesses,  and  from  this  forming  an  opinion,  is 
not  a  disqualification.  People  v.  U'iliiamSy  17  Id.  142.  General  impressions 
of  defendant  being  a  bad  man,  from  reading  papers,  etc.,  not  a  disqualifica- 
tion. People  V.  Mahoney,  18  Id.  180.  Fixed  conclusions  do,  but  impres- 
sions do  not,  disqualify.  People  v.  Symonds,  22  Cal.  348.  And  these  conclu- 
sions must  amount  to  settled  convictions,  or  they  must  have  been  expressed  to 
disqualify  a  juror.    People  v.  King^  27  Id.  507.    Where  a  juror  upon  examina- 
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tion  states  that  he  has  formeda  fixed,  decided  opinton  in  regard  to  the  guilt 
or  innocence  of  defendant,  a  subsequent  statement  by  him  that  his  opinion 
is  not  an  unqualified  one,  and  that  he  can  try  the  case  and  render  a  verdict 
according  to  the  evidence,  notwithstanding  his  opinion  will  not  make 
him  competent  to  serve  as  a  juror,  and  the  challenge  should  be  allowed. 
PtopU  V.  Weil,  40  Id.  268.  Where  the  juror  stated  that  he  would  under  no 
circumstances  convict  on  ■  circumstantial  evidence,  it  was  held  that  a  chal- 
lenge by  the  district  attorney  should  be  sustained.  People  v.  Ah  Chung,  54 
Id.  398.  See  also  People  v.  Rerrfrow,  41  Id.  39;  People  v.  Dick,  37  Id.  277; 
Peoples.  Welch,  49 Id.  174. 

2.  Jnror,  Competency  ol — In  the  examination  of  trial  jurors  as  to 
their  competency  in  a  criminal  case,  the  defendant  is  not  restricted  to  the 
inquiry  whether  the  juror  can  try  the  case  and  render  a  verdict  under  the 
law  as  declared  by  the  court,  and  upon  the  evidence  adduced  without  regard 
to  any  previously  formed  opinion.  ^  People  v.  Woods,  29  Cal.  636.  The 
court  must  determine  the  competency  of  a  juror.     Id. 

3.  Triers. — Prior  to  the  amendment  of  section  1078,  all  challenges  to 
jurors  for  actual  bias  were  tried  by  three  disinterested  persons  appointed  by 
the  court,  and  who  were  designated  "triers." 

[1079,  1080.  Repealed  by  act  approved  March  30,  1874;  in 
effect  July  1,  1874.     Amendments  1873-4,  443.] 

1081.  Upon  the  trial  of  a  challeDge  to  an  individual  juror, 
the  juror  challenged  may  be  examined  as  a  witness  to  prove 
or  disprove  the  challenge,  and  must  answer  every  question 
pertinent  to  the  inquiry. 

1.  PropoBed  Juror  may  be  asked  whether  he  would  take  the  word  of  a 
Chinaman  as  soon  as  that  of  white  man.  People  v.  Car  Soy,  6  Pac  C.  L.  J. 
880;  People  v.  Han  Tin,  Id.  866. 

1082.  Other  witnesses  may  also  be  examined  on  either  side, 
and  the  rules  of  evidence  applicable  to  the  trial  of  other  issues 
govern  the  admission  or  exclusion  of  evidence  on  the  trial  of 
the  challenge. 

1083.  The  court  must  allow  or  disallow  the  challenge,  and 
its  decision  must  be  entered  in  the  minutes  of  the  court. 
[Amendment,  approved  March  30,  1874;  in  effect  July  1,  1874. 

1.  Allowance  of  ChaUenge,  not  Reviewable.  —  The  action  of  the 
court  in  allowing  a  challenge  to  a  juror  will  not,  it  seems,  be  reviewed  on 
appeal.  People  v.  Atherion,  51  Cal.  495;  People  v.  Murphy,  45  Id.  142. 
Neither  can  the  action  of  the  court  in  sustaining  a  challenge  for  implied  bias 
be  excepted  to  or  reviewed  on  appeal.  People  v.  Colson,  49  Id.  679.  Sec. 
1170,  n. 

[1084,  1085.  Repealed  by  act,  approved  March  30,  1874;  in 
effect  July  1,  1874.     Amendments  1873-4,  444.] 

1086.  All  challenges  to  an  individual  juror,  except  peremp- 
tory, must  be  taken,  first  by  the  defendant,  and  then  by  the 
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people,  and  each  party  mast  exhaust  all  his  challenges  before 
the  other  begins. 

1.  Challenges,  Order  ot— People  v.  Scogfjins,  37  Cal.  676;  People  ▼. 
Jiussell,  46  Id.  121;  People  v.  lams,  6  Pac.  C.  L.  J.  882. 

1087.  The  challenges  of  either  party  for  cause  need  not  all 
be  taken  at  once,  but  they  must  be  taken  separately,  in  the 
following  order,  including  in  each  challenge  all  the  causes  of 
challenge  belonging  to  the  same  class: 

1.  To  the  panel. 

2.  To  an  individual  juror,  for  a  general  disqualification. 

3.  To  an  individual  juror,  for  an  implied  bias. 

4.  To  an  individual  juror,  for  an  actual  bias. 
1  Challenges,  How  Taken.— Sec.  1073,  n.  3. 

2.  Challenges,  Order  ol--Sec.  1086,  n.  1,  1068,  n.  2. 

1088.  If  all  challenges  on  both  sides  are  disallowed,  either 
party,  first  the  people,  and  then  the  defendant,  may  take  a 
peremptory  challenge,  unless  the  parties'  peremptory  chal- 
lenges are  exhausted. 

1.  Examination  of  Jurors. — Each  party  has  a  right  to  put  questions  to 
a  juror,  to  show  not  only  that  there  exist  proper  grounds  for  a  challenge  for 
cause,  but  to  elicit  facts  to  enable  the  party  to  decide  whether  or  not  he  will 
make  a  peremptory  challenge.  People  v.  Car  Soy^  6  Pac.  C.  L.  J.  880; 
People  V.  Han  Tiu^  Id.  866.  Where  the  prosecution  passed  the  panel  to  the 
defendant,  who  declined  to  make  any  challenge,  the  prosecution  may  be  per- 
mitted to  interpose  a  peremptory  challenge  to  one  of  the  panel  People  v. 
MeCaHy,  48  Id.  658. 

CHAPTER  II. 
THE  TRIAL. 

Section  1093.  Order  of  trial. 

1094.  When  order  of  trial  may  be  departed  from. 

1095.  Number  of  counsel  who  may  argue  the  case  to  the  jury. 

1096.  Defendant  presumed  innocent  until  the  contrary  is  proved. 

Reasonable  doubt. 

1097.  When  reasonable  doubt  as  to  degree,  he  can  be  convicted 

only  of  lowest. 

1098.  Separate  trials. 

1099.  Discharging  one  of  several  defendants  before  verdict,  that 

he  may  be  a  witness. 

1100.  Same. 

1101.  Effect  of  such  discharge. 

1102.  Rules  of  evidence  in  civil  applicable  to  criminal  cases, 

except,  etc. 

1 103.  Evidence  on  trial  for  treason. 

1 104.  Evidence  on  trial  for  conspiracy. 
20 
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Section  1 105.  When  barden  of  proof  shifts  in  trials  for  murder. 
1100.  Evidence  on  a  trial  for  bigamy. 

1107.  Evidence  upon  a  trial  for  forging  bank  bills,  etc.  •  Experts. 

1 108.  Evidence  upon  trial  for  abortion  and  seduction. 

1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets. 

1110.  Evidence  of  false  pretenses. 

1111.  Conviction  can  not  be  had  on  uncorroborated  testimony  of 

accomplice. 

1112.  Repealed. 

1113.  Ck)urt  may  discharge  jury  when  it  has  not  jurisdiction,  etc 

1114.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of 

offense  committed  out  of  the  state. 

1115.  Proceedings  in  such  case,  when  offense  committed  in  the 

state. 

1116.  Same, 

1117.  Proceedings,  if  jury  discharged  because  the  facts  do  not 

constitute  an  offense. 

1118.  When  evidence  on  either  side  is  closed,  court  may  advise 

jury  to  acquit. 

1119.  View  of  premises,  when  ordered,  and  how  conducted. 

1120.  Knowledge  of  juror  to  be  declared  in  court,  and  he  to  be 

sworn  as  a  witness. 
1 12L.  Jurors  may  be  permitted  to  separate  during  trial.     If  kept 
together,  oath  of  officer. 

1122.  Jury  at  each  adjohrnment  must  be  admonished,  etc. 

1123.  Proceedings  when  juror  becomes  unable  to  perform  his 

duties. 

1124.  Court  to  decide  questions  of  law  arising  during  trial. 

1125.  On  indictment  of  libel«  jury  to  determine  law  and  fact. 

1126.  In  all  other  cases  court  to  decide  questions  of  law. 

1 127.  Charging  the  jury. 

1128.  Jury  may  decide  in  court  or  retire  in  custody  of  officers. 

Oath  of  officers. 

1129.  When  defendant  on  bail  appears  for  trial  he  may  be  com- 

mitted. 

1130.  If  district  attorney  fails  to  attend,  court  may  appoint. 

1131.  Proof  required  upon  trial  for  embezzlement  of  money,  etc. 

1093.  The  jury  having  been  impaneled  and  sworn,  the  trial 
must  proceed  in  the  following  order,  unless  otherwise  directed 
by  the  court:  . 

1.  If  the  indictment  or  information  be  for  felony,  the  clerk 
must  read  it,  and  state  the  plea  of  the  defendant  to  the  jury, 
and  in  cases  where  it  charges  a  previous  conviction,  and  the  de- 
fendant has  confessed  the  same,  the  clerk  in  reading  it  shall 
omit  therefrom  all  that  relates  to  such  previous  conviction.  In 
all  other  cases  this  formality  may  be  dispensed  with. 

2.  The  district  attorney,  or  other  counsel  for  the  people, 
must  open  the  cnuse  and  ofiPar  the  evidence  in  support  of  the 
charge. 
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3.  The  defendant  or  his  counsel  may  then  open  the  defense, 
and  offer  his  evidence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting  testi- 
mony only,  unless  the  court,  for  good  reason,  in  furtherance 
of  justice,  permit  them  to  offer  evidence  upon  their  original 
case. 

5.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side,  or  on  both  sides,  without 
argument,  the  district  attorney,  or  other  counsel  for  the  peo- 
ple, and  counsel  for  the  defendant,  may  argue  the  case  to  the 
court  and  jury;  the  district  attorney,  or  other  counsel  for  the 
people,  opening  the  argument  and  having  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  and  must  do  so  on 
any  points  pertinent  to  the  issue,  if  requested  by  either  party; 
and  he  may  state  the  testimony  and  declare  the  law.  If  the 
charge  be  not  given  in  writing,  it  must  be  taken  down  by  the 
phonographic  reporter.  [Amendment,  approved  April  9,  1880; 
in  effect  immediately, 

X  Trials  OeneraUy.— The  trial  coart  should  adhere  strictly  to  the  pro- 
Tisioiis  of  the  statute  in  respect  to  the  mode  of  trial  in  criminal  cases,  rather 
than  risk  a  reversal  of  the  judgment  by  a  deviation  from  the  specific  modes 
of  procedure  prescribed,  even  when  the  deviation  does  not  seem  to  it  mate- 
rial.   People  V.  Arnold,  16  Cal.  476. 

2.  Subdivision  1— Reading  Indictment  or  Information.— Failure  of 
the  clerk  of  the  court  to  read  the  indictment  and  to  state  the  defendant's 
plea  to  the  jury,  is  not  such  error  as  will  warrant  a  reversal  of  the  judgment, 
it  appearing  that  the  jury  were,  from  the  commencement  of  the  trial,  fully 
informed  of  the  precise  char^^e  against  the  defendant,  and  of  the  issue  raised 
by  his  plea  of  not  guilty.     People  v.  Sprague,  53  Cal.  491. 

3.  Snbdivision  2— Order  of  Introducing  Evidence.— The  mere  order 
in  which  evidence  is  to  be  introduced  upon  the  trial,  rests  in  the  discretion 
of  the  court  trying  the  cause.  People  v.  Shamwold,  51  Cal.  468.  The  de- 
fendant in  a  criminal  action  is  as  much  bound  to  produce  testimony  to  rebut 
testimony  for  the  prosecution  which  merely  tends  to  prove  his  guilt,  as  any 
other  testimony  introduced  by  the  prosecution.     People  v.  Kelly,  28  Id.  423. 

4.  Subdivision  5 — Argument. — The  argument  of  the  case  must  be 
made  when  the  evidence  is  concluded  and  not  upon  the  case  made  out  by  the 
prosecution.  People  v.  Williams,  43  Cal.  344.  Counsel,  as  a  general  rule,  are 
not  allowed  to  read  the  law  to  the  jury,  but  there  are  cases  in  which  they 
may,  by  way  of  illustration,  read  to  the  jury  reported  ca8e0  or  extracts  from 
text-books,  subject  to  the  sound  discretion  of  the  court.  People  v.  Anderson, 
44  Id.  65.  See  People  v.  Keenan,  13  Id.  584.  Courts  may  limit  counsel  to 
a  reasonable  time  in  presenting  cases  to  juries.  This  discretion,  which  is 
necessarily  an  enlarged  one,  should  be  carefully  exercised,  and  if  ever  done 
in  capital  cases,  it  should  only  be  on  very  extraordinary  and  peculiar  occa- 
sions. If  the  court  imposes  a  limitation  of  time  upon  counsel,  against  their 
consent,  it  is  done  at  the  risk  of  a  new  trial.    People  v.  Keenan,  13  Id.  581. 
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But  seeStatev,  Collins,  70 N.  C.  241;  S.  C,  2Green  Crim.  739;  Lee  v.  State,  51 
Miss.  566,  569.  When  other  counsel  are  associated  with  the  district  attor- 
ney in  the  prosecution  of  a  criminal  case,  the  court  may,  in  its  discretion,  for 
good  reason,  allow  the  associate  counsel  to  conclude  the  argument.  People  v. 
Strong,  46  CaL  302;  People  v.  Murphy,  47  Id.  104.  It  is  irregular  for  coun- 
sel for  the  prosecution,  against  the  objections  of  defendant's  counsel,  to  com- 
ment in  his  argument  to  the  jury  upon  the  refusal  of  defendant  to  be  cross- 
examined  to  the  whole  case;  and  for  the  court  to  permit  it  is  erroneous. 
People  V.  McOungill,  41  Cal.  429. . 

5.  Number  of  Counsel.— Sec.  1095. 

6.  Order  of  Argument.— Sec.  1095,  n.  1. 

7.  Bubdiviflion  6— State  the  Testimony  and  Declare  the  Law — 
It  is  the  duty  of  the  court  to  state  the  testimony  to  the  jury,  and  to  declare 
to  them  the  law.  Art.  6,  sec.  19,  State  Constitution;  People  v.  Ybarra,  17 
CaL  166.  A  judge  other  than  the  one  who  tried  the  case  may,  by  consent, 
charge  the  jury  and  receive  their  verdict.  People  v.  Henderson,  28  Id.  471. 
See  People  v.  Ilobson,  17  Id.  424. 

8.  Charging  Juries  upon  Questions  of  Faot — Judges  have  no  right  to 
charge  juries  with  respect  to  matters  of  fact.  The  conclusions  to  be  drawn 
from  the  evidence  is  the  peculiar  province  of  the  jury,  and  the  court  or  judge 
has  no  right  to  interfere  with  it  by  declaring  what  has  or  what  has  not  been 
proved,  nor  by  stating  that  the  weight  of  evidence  is  in  favor  or  against  a 
given  fact.  State  Constitution,  art.  6,  sec.  19;  People  v.  Tbarra,  17  Cal.  166; 
People  V.  Ah  Fung,  16  Id.  137;  Pfople  v.  William^,  17  Id.  142;  People  r. 
Strong,  30  Id.  151;  People  v.  ^arry,  31  Id.  357;  People  v.  Dick,  32  Id.  213; 
People  v.  Cotta,  49  Id.  166;  People  v.  Walden,  61  Id.  588;  PeopU  v.  Buster,  63 
Id.  612;  People  v.  Carrillo,  54  Id.  63;  People  v.  Wong  Ah  Ngow,  Id.  151. 
Judges  may  determine  and  charge  a  jury  whether  there  is  any  evidence  with 
regard  to  an  issue,  or  tending  to  sustain  a  fact  on  which  a  judgment  may  de- 
pend. People  y.  Welch,  49  Id.  174.  So,  if  testimony  has  been  introduced  to 
prove  a  certain  matter,  the  court  may  instruct  the  jury  that  testimony  has 
been  introduced  tending  to  prove  such  matter.  People  v.  Vasquez,  49  Id.  660. 
See  sec.  1127,  n.  1. 

9.  Oral  Instructions. — The  giving  of  an  oral  charge  or  instruction  to  the 
jury  in  a  criminal  case,  without  the  defendant's  consent,  is  error,  and  that  con- 
sent can  not  be  presumed  foam  his  presence  and  failure  to  make  the  objection 
when  the  oral  instruction  is  given.  People  v.  Beeler,  6  CaL  246;  People  v. 
Demint,  8  Id.  423;  People  v.  Woppner,  14  Id.  437;  People  v.  Chares,  26  Id. 
78;  PeopU  v.  THm,  37  Id.  274;  People  v.  San/ord,  43  Id.  29;  People  v.  Pros- 
pero,  44  Id.  186;  People  v.  Hersey,  53  Id.  574.  If  such  instructions  are  given 
the  error  is  not  cured  by  subsequently  offering  to  give  them  in  writing. 
People  V.  Ah  Fong,  12  Id.  345.  By  mutual  consent  the  court  may  charge  the 
jury  orally.  PeopU  v.  Kearney,  43  Id.  383.  On  appeal  the  presumption  is 
always  that  the  instructions  given  were  in  writing,  unless  the  contrary  affirm- 
atively appear.  PeopU  v.  Chung  Lit,  17  Id.  320;  People  v.  Oarcia,  25  Id.  531; 
People  V.  ShuUr,  28  Id.  496.  Under  this  section  instructions  must  be  given 
in  writing,  or,  if  given  orally,  they  must  be  taken  down  by  the  phonographic 
reporter.  It  is  error  per  se  to  orally  instruct  the  jury  in  the  absence  of  the 
reporter.  PeopU  v.  Hersey,  53  Id.  574.  When  the  record  on  appeal  shows 
that  oral  instructions  were  given,  it  will  be  presumed  that  they  were  taken 
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down  by  the  reporter,  unless  it  otherwise  appear.  People  v.  Ferris^  6  Pac. 
C.  L.  J.  610.  Where  a  jury  have  returned  in  oourt  with  a  verdict,  improper 
in  form,  the  court  may  tell  them  verbally,  that  it  is  not  in  form,  and  direct 
them  to  retire  and  bring  in  a  proper  verdict.     People  v.  Banney,  19  CaL  426. 

1094.  When  the  state  of  the  pleadings  requires  it,  or  in  any 
other  case,  for  good  reasons,  and  in  the  sound  discretion  of  the 
coui't,  the  order  prescribed  in  the  last  section  may  be  departed 
from. 

1.  DlBcretloa  as  to  Order  of  TriaL— See  People  v.  Fair,  43  CaL  137. 
The  court,  in  exercising  its  discretion,  is  not  required  to  state  auy  reasons 
therefor.  The  order  of  trial  is  a  matter  within  the  discretion  of  the  court, 
and,  on  appeal,  it  will  be  presumed  to  have  exercised  its  discretion  widely. 
People  V.  Haun,  44  Id.  96;  People  v.  Strong,  46  Id.  302. 

1095.  If  the  indictment  or  infoimation  be  for  an  offense 
punishable  with  death,  two  counsel  on  each  side  may  argue  the 
cause  to  the  jury.  If  it  be  for  any  other  oflfeiise,  the  court  may, 
in  its  discretion,  restrict  the  argument  to  one  counsel  on  each 
side.    [Amendmeiit,  japproved  April  9, 1880;  in  ^ect  immediately. 

1.  Order  of  Argument. — Section  364  of  the  criminal  practice  act  pro- 
vided: **If  the  indictment  be  for  an  offense  punishable  with  death,  two 
counsel  on  each  side  may  argue  the  cause  to.  the  jury,  in  which  case  they 
must  do  so  alternately."  Under  that  section,  it  was  held,  in  People  v.  Fair, 
43  CaL  137,  that  in  capital  cases  the  accused  has  the  right  to  be  heard  by 
two  counsel,  and  that  if  argued  by  two  on  each  side,  they  should  alternate; 
that,  under  section  363  of  criminal  practice  act  (1094  of  this  code),  the 
court  might,  in  its  discretion,  direct  which  side  should  commence  the  argu- 
ment to  the  jury,  but  by  whichever  side  it  was  thus  opened,  the  other  was 
entitled  to  the  close.  The  defendant  may  be  required  to  open  the  argument. 
People  V.  Haun,  44  Id.  96.  The  court  may  permit  more  than  two  counsel  to 
address  the  jury  in  capital  cases,  either  on  behalf  of  the  defendant  or  the 
people.  People  y.  Ah  Wen,  48  Id.  236.  Where  defendant  has  broken  jail 
and  e8ciq)ed  he  no  longer  has  the  right  to  be  represented  by  counsel  People 
V.  Redinger,  55  Id.  290. 

2.  Argument— Sec.  1093,  subd.  5,  n.  4. 

« 

1096.  A  defendant  in  a  criminal  action  is  presumed  to  be  in- 
nocent until  the  contrary  is  proved,  and  in  case  of  a  reasonable 
doubt  whether  his  guilt  is  satisfactorily  shown,  he  is  entitled  to 
an  acquittal. 

1.  Presumption  of  Innocence.— In  all  criminal  cases  the  guilt  of  the 
defendant  must  be  established  to  a  moral  certainty  and  beyond  all  reasonable 
doubt.  The  law  presumes  every  man  innocent  until  the  contrary  is  proven, 
and  this  presumption  continues  during  the  whole  trial  and  until  the  jury  de- 
termine otherwise.  The  definition  of  reasonable  doubt  as  given  by  Shaw, 
C.  J.,  in  Com,  v.  WebsUr,  5  Cush.  320,  is  one  generally  quoted,  and  has  been 
repeatedly  recognized  and  indorsed  as  correct  in  this  state.  "It  is  that 
state  of  the  case,  which  after  the  entire  comparison  and  consideration  of  all 


Digitized  by 


Google 


§21097-1098  THE  TRIAL.  310 

the  evidence,  leaves  the  minds  of  jurors  in  that  condition  that  they  can  not 
•ay  they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the 
charge."  The  defendant  is  entitled  to  the  benefit  of  any  reasonable  doubt. 
The  hypothesis  contended  for  by  the  prosecution  must  be  established  to  an 
absolute  moral  certainty,  to  the  entire  exclusion  of  any  rational  probability  of 
any  other  hypothesis  being  true.  People  v.  Milgate,  5  Cal.  127;  People  v. 
Sirong,  30  Id.  151;  People  v,  Lachanaw,  32  Id.  433;  People  v.  Pa^liUia,  42 
Id.  535;  People  v.  Ashe,  44  Id.  288;  People  v.  Brannon,  47  Id.  96;  People  v. 
Ah  Sing,  51  Id.  372;  People  v.  Kerrick,  52  Id.  446;  People  v.  Morino,  53  Id. 
67;  People  v.  Ah  Chung,  $4  Id.  398;  People  v.  Anthony,  6  Pac.  C.  L.  J.  208. 
When  the  evidence  iigainst  the  accused  is  entirely  circumstantial,  each  ma- 
terial fact  going  to  make  up  the  chain  of  circumstances  must  be  proved  to  a 
moral  certainty  and  beyond  all  reasonable  doubt.  People  v.  Phipps,  39  Id. 
326;  People  v.  Ah  Chung,  54  Id.  398.  If  a  reasonable  doubt  is  entertained  by 
the  jury  upon  any  material  fact  in  the  case,  they  should  be  instructed  to  ac- 
quit the  defendant.  People  v.  Eckert,  19  Id.  603.  In  order  to  justify  a  con- 
viction upon  circumstantial  evidence,  it  should  be  such  as  to  produce  nearly 
the  same  degree  of  certainty  as  that  which  arises  from  direct  testimony. 
People  V.  Cronin,  34  Id.  191 ;  People  v.  Padillia,  42  Id.  535.  The  jury  can 
not  convict  a  defendant  merely  because  they  believe  the  evidence  is  such 
that  a  man  of  prudence  would  act  upon  it  in  his  own  affairs  of  the  greatest 
importance,  but  they  should  be  fully  convinced  of  the  correctness  of  their 
conclusion  of  the  defendant's  guilt.  People  v.  Brannon,  47  Id.  96;  People  v. 
Ah  Sing,  51  Id.  372.  It  is  not  necessary,  however,  that  the  evidence  should 
show  that  the  innocence  of  the  defendant  is  impossible  before  he  can  be  con- 
victed. People  V.  BroHierton,  47  Id.  388.  Preponderating  proof  is  all  that  is 
necessary  to  prove  a  fact  in  the  defendant's  favor.  People  v.  Milgate,  5  Id. 
127;  People  v.  SUmeeifer,  6  Id.  405;  People  v.  Coffman,  24  Id.  230. 

1097.  When  it  appears  that  the  defendant  has  committed  a 
public  offense,  and  there  is  reasonable  ground  of  doubt  in  which 
of  two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the 
lowest  of  such  degrees  only. 

1098.  When  two  or  more  defendants  are  jointly  charged  with 
a  felony,  any  defendant  requiring  it  must  be  tried  separately. 
In  other  cases  the  defendants  jointly  charged  may  be  tried  sep- 
arately or  jointly,  in  the  discretion  of  the  court.  [Amendment^ 
approved  April  9,  1880;  in  effect  immediately, 

1.  Sapcurate  Trials. — A  defendant  in  a  joint  indictment  has  a  right  to 
demand  a  separate  trial,  or  to  waive  this  right.  If  tried  jointly,  they  must 
all  unite  in  their  challenges,  both  peremptory  and  for  cause.  People  v.  Mc- 
Calla,  8  CaL  301.  When  a  co-defendant  elects  to  be  tried  separately,  he  is  a 
competent  witness  for  the  other  defendant  charged  with  the  same  offense, 
tlie  credibility  of  his  testimony  being  left  to  the  jury.  People  v.  Lahra,  5 
Id.  183;  People  v.  Nevoberry,  20  Id.  439.  See  PeopU  v.  THm,  39  Id.  75. 
Where  defendants  in  open  court  waived  separate  trial,  but  afterward,  before 
the  jury  were  sworn,  moved  for  separate  trials,  it  was  held  within  the 
discretion  of  the  court  to  refuse  the  application.  People  v.  Alviw,  55  Id. 
230. 
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1099.  When  two  or  more  persona  are  included  in  the  same 
charge,  the  court  may,  at  any  time  before  the  defendants  have 
gone  into  their  defense,  on  the  application  of  the  district  attor- 
ney, direct  any  defendant  to  be  discharged,  that. he  may  be  a 
Tntness  for  the  people.  [Amendment,  approved  April  9,  1880; 
in  effect  immediately, 

1.  Discharge  of  One  of  Several  Defendants,  etc.— This  section  con- 
templates the  case  of  a  joint  indictment  of  two  or  more  persons,  a  joint  trial , 
under  the  indictment,  and  an  application  by  the  district  attorney  to  the  court 
for  the  discharge  of  one  of  the  defendants  before  he  has  gone  into  his  defense. 
On  the  happening  of  these  contingencies  the  court  is  authorized  to  discharge 
the  particular  defendant  from  the  indictment,  that  he  may  be  a  witness  for 
the  people.  People  v.  Bruzzo,  24  Cal.  41.  Such  discharge  is  in  legal  effect 
an  acquittal  Id.  Sec.  1101.  Promises  by  a  committing  magistrate,  with 
the  assent  and  concurrence  of  the  district  attorney,  to  a  person  under  arrest, 
that  if  he  will  become  a  witness  for  the  people,  against  other  persons  under 
arrest  for  the  same  offense,  he  shall  be  acquitted,  furnish  no  grounds  for  ar- 
resting a  judgment  against  such  person  if  he  is  subsequently  indicted  and ' 
convicted  of  that  offense,  although,  induced  by  such  promises,  he  did  so  testify 
and  thereby  implicated  himself.     People  v.  Indian  Peters  48  Id.  260. 

1100.  When  two  or  more  persons  are  included  in  the  same 
indictment  or  information,  and  the  court  is  of  opinion  that  in 
regard  to  a  particular  defendant  there  is  not  sufficient  evidence 
to  put  him  on  his  defense,  it  must  order  him  to  be  discharged 
before  the  evidence  is  closed,  that  he  may  be  a  witness  for  his 
co-defendant.  [Amendment,  approved  April  9,  1880;  in  effect 
immediately, 

.  1.  Co^efendants  as  Witnesses. —Where  persons  are  jointly  indicted, 
but  separately  tried,  each  may  be  a  witness  for  the  other.  People  v.  Labra, 
5  Cal.  183;  PeopUv.  Newberry,  20  Id.  439. 

UOl.  The  order  mentioned  in  the  last  two  sections  is  an 
acquittal  of  the  defendant  discharged,  and  is  a  bar  to  another 
prosecution  for  the  same  offense. 

1,  Jeopardy.— Sec.  687,  n.  1. 

1102.  The  rules  of  evidence  in  civil  actions  are  applicable 
also  to  criminal  actions,  except  as  otherwise  provided  in  this 
code. 

1.  Admissions  and  Confessions. — In  criminal  actions  the  term  admis- 
sions is  generally  applied  to  those  matters  of  fact  which  do  not  involve  crim- 
inal  intent;  while  the  term  confessions  is  generally  restricted  to  acknowl- 
edgments of  guilt  The  rules  of  evidence  are  in  both  cases  the  same.  1 
GreenL  £v.,  sec.  170.  The  admission  of  a  fact  in  open  court  during  the 
progress  of  a  trial  by  a  defendant's  attorney,  in  his  presence,  and  not  objected 
to  by  him,  is  presumed  to  be  with  his  consent,  and  may  be  read  in  evidence 
against  him.     People  v.  Qarciaf  25  Cal.  531.     So  admissions  made  by  the 
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district  attorney  are  binding  upon  the  people.  People  v.  RobUs,  34  Id.  591. 
Statements  of  a  party  who  has  been  robbed,  made  to  a  third  person  aa  to  the 
description  of  the  person  who  robbed  him,  are  hearsay  and  inadmissible  in 
defendant's  behalf  to  show  that  he  is  not  the  person  thus  described.  People 
V.  McCreay  32  Id.  98.  Neither  are  statements  of  the  injured  party  of  the  de- 
fendant's innocence  admissible.  People  v.  McLaughlin^  44  Id.  435.  Admis- 
sions can  not  be  shown  by  memoranda  made  at  the  time,  though  the  witness 
who  made  them  says  they  are  correct.     People  v.  Elyea^  14  Id.  144. 

A  confession,  in  criminal  law,  is  a  person's  declaration  of  his  agency  in  a 
participation  in  a  crime.  People  y.  Strong^  30  Cal.  151;  People  v.  ParUm, 
49  Id.  637.  To  be  admissible  as  evidence  against  such  person  it  must  be 
▼oluntaiy.  If  made  through  fear  or  hope  of  reward  it  can  not,  if  objected 
to,  be  used  as  evidence  against  him.  People  v.  Rodriguez^  10  Id.  50;  People 
V.  Smith,  16  Id.  408;  People  v.  Ah  How,  34  Id.  218;  People  v.  Devine,  46  Id. 
45;  People  v.  Soto,  49  Id.  67;  People  v.  Barric,  Id.  342.  Such  objection 
must  be  made  at  the  time  the  confession  is  offered  in  evidence.  People  v. 
Rodriguez,  10  Id.  50;  People  v.  Long,  43  Id.  446.  Whether  admissible  or 
not  is  for  the  court  to  determine.  People  v.  Ah  How,  34  Id.  218;  People 
T.  Barric,  49  Id.  345.  If  voluntary  when  made,  confessions  are  admissible, 
even  if,  on  prior  occasion,  some  promise  of  favor  not  acted  upon,  and  which 
had  ceased  to  be  operative,  had  been  made  to  induce  the  accused  to  confess. 
People  V.  Jim  Ti,  32  Id.  60.  See  People  v.  Johnson,  41  Id.  452.  Admis- 
sions and  confessions  may  be  implied  from  the  acquiescence  of  the  party  in 
the  statements  of  others  made  in  his  presence,  when  the  circumstances  are 
such  as  to  affor4  an  opportunity  to  act  or  speak,  and  would  naturally  call 
for  some  action  or  reply  from  men  similarly  situated.  People  v.  McCrea,  32 
Id.  100;  People  v.  Estrado,  49  Id.  171.  Such  statements  are  only  admissible 
against  such  party  to  the  extent  that  they  are  admitted  by  him  to  be  correct, 
either  by  words  or  conduct;  and  they  are  inadmissible  unless  accompanied 
with  proof  of  his  statements  or  conduct  in  response  thereto.  People  v.  Ah 
YtUe,  54  Id.  89.  Ck>nfessions,  although  obtained  by  threats,  are  admissible 
if  the  truth  thereof  is  shown  by  other  evidence.  People  v.  Ah  Ki,  20  Id. 
177.  The  fact  that  a  crime  has  been  committed,  can  not  be  proved  by  the 
extra-judicial  confessions  or  statements  of  the  defendant  alone.  People  v. 
Jones,  31  Id.  565;  People  v.  Thrall,  50  Id.  415.  A  part  of  a  confession 
should  not  be  admitted  in  evidence,  and  the  balance  rejected.  People  v. 
Murphy,  39  Id.  57.  Statements  made  by  the  defendant  while  asleep,  are 
not  evidence.  People  v.  Robinson,  19  Id.  40.  A  witness  who  has  a  very  im- 
perfect knowledge  of  the  language  employed  in  the  conversation,  and  who 
did  not  understand  the  whole  Qf  the  conversation  in  which  the  supposed 
confession  was  made  to  him  by  the  accused,  is  incompetent  to  testify  as  to 
such  confession.     People  v.  Oelabert,  39  Id.  663. 

2.  Alibi — The  commission  of  an  offense  implies  the  presence  of  the  defend- 
ant at  the  necessary  time  and  place.  Any  evidence  that  goes  to  show  that 
the  defendant  was  not  present  is  always  competent.  Adducing  it  is  tenned 
setting  up  an  alibL  1  Bish.  Crim.  Proc.,  sec.  1061;  Armntrong  v.  People,  70  N. 
Y.  38,  49;  Com.  v.  Choate,  105  Mass.  451.  The  setting  up  of  an  alibi  doe» 
not  change  the  presumptions  and  burden  of  proof.  Toler  v.  State,  16  Ohio, 
683;  Fifi  V.  Com.,  6  Casey  (Pa.),  429;  State  v.  Jowy,  64  N.  C.  56.  And 
although  a  person  who  relies  upon  this  as  a  defense  must  prove  it,  the  same 
as  any  other  fact,  but  if  on  account  of  the  alibi  the  ji  ry  are  not  satisfied  be- 
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yond  a  reasonable  doubt  of  the  defendant's  guilt,  they  must  acquit  him.  Siaie 
V.  Cajneron,  40  Vt  556;  French  v.  SCcUe,  12  Ind.  170;  Oibbs  v.  StaU,  1  Tex. 
App.  12;  Otmer  v.  People,  76  HI.  149.  The  proof  of  the  absence  of  the  de- 
fendant when  the  crime  was  conmiitted,  should  cover  the  whole  time  when 
his  presence  was  required.  Went  v.  State,  48  Ind.  483;  Briceland  v.  Com.,  24 
P.  F.  Smith,  463.  But  evidence  that  does  not  cover  the  whole  time  will  not 
for  that  reason  be  rejected.  Kaufman  v.  State,  48  Ind.  483.  Any  competent 
evidence  to  disprove  an  alibi  is  admissible.  Brown  v.  People,  17  Mich.  429; 
Com.  V.  Williams,  105  Mass.  62.  The  defendant's  admissions  are  admissible 
for  such  purpose.     Bex  v.  Findon,  5  Car.  &  P.  132. 

3.  Best  Evidence. — See  Impeachment  of  Witnesses, 2x>«;,  note;  1 321,  n.  27. 

4.  BurglariouB  Tools  as  Evidence.— Such  tools,  when  found  in  the  de- 
fendant's possession  soon  after  the  commission  of  the  offense,  may  be  offered 
in  evidence  by  the  prosecution  whenever  they  constitute  a  link  in  the  chain 
of  circumstances  which  tend  to  connect  the  defendant  with  the  particular 
burglary  charged  in  the  indictment  Before,  however,  such  tools  are  admis- 
sible in  evidence,  it  must  be  shown  that  the  burglary  charged  was  in  fact  com- 
mitted, and  that  it  was  conmiitted  with  the  aid  of  burglarious  tools  like  those 
proposed  to  be  shown  in  evidence,  and  that  the  defendant  was  in  the  vicinity 
at  or  about  the  time  the  offense  was  committed.  People  v.  Winters,  29  Cal. 
658. 

5.  Corpns  Delicti.— Sec.  187,  n.  5. 

6.  Circumstantial  Evidence. — ^Where  a  criminal  charge  is  to  be  proved 
by  circumstantial  evidence,  the  proof  must  be  consistent  with  the  prisoner's 
guilt,   and  inconsistent  with  every  other  rational  conclusion.    People  v. 

.  Shuler,  28  Cal.  490;  People  v.  Strmg,  30  Id.  151;  People  v.  Anthony,  6  Pac.  C. 
L.  J.  208.  The  circumstances  proved  must  all  concur  to  show  that  the  de- 
fendant committed  the  crime,  and  must  exclude  to  a  moral  certainty  every 
other  hypothesis  but  the  single  one  of  guilt.  People  v.  Dick,  32  Id.  213. 
"  Where  the  evidence  is  entirely  circumstantial,  yet  is  not  only  consistent  with 
the  guilt  of  the  defendant,  but  inconsistent  with  any  other  rational  conclu- 
sion, the  law  makes  it  the  duty  of  the  jury  to  convict,  notwithstanding  such 
evidence  may  not  be  as  satisfactory  to  their  minds  as  the  direct  testimony  of 
credible  witnesses  would  have  been."  People  v.  Cronin,  34  Id.  202.  It  is 
sufficient  if  such  evidence  produces  nearly  the  same  degree  of  certainty  as 
that  which  arises  from  direct  testimony.  Id. ;  People  v.  Padillia,  42  Id.  535. 
When  independent  facts  and  circumstances  are  relied  upon  to  identify  the 
accused  as  the  person  committing  the  offense  charged,  and,  taken  together, 
are  regarded  as  a  sufficient  basis  for  a  presumption  of  his  guilt  to  a  moral 
certainty,  or  beyond  a  reasonable  doubt,  each  material  independent  fact  or 
circumstance  necessary  to  complete  such  chain  or  series  of  independent  facts, 
tending  to  establish  a  presumption  of  guilt,  should  be  established  to  the  same 
degree  of  certainty  as  the  main  fact  which  these  independent  circumstances, 
taken  together,  tend  to  establish;  that  is,  each  essential  independent  fact  in 
the  chain  or  series  of  facts  relied  upon  to  establish  the  main  fact,  must  be 
established  to  a  moral  certainty,  or  beyond  a  reasonable  doubt.  People  v. 
Phipps,  39  Cal.  326,  333;  People  v.  Ah  Chung,  54  Id.  398.  It  is  unnecessary, 
to  justify  an  inference  of  guilt  from  circumstantial  evidence,  that  the  exist- 
ence of  the  inculpatory  facts  should  be  absolutely  incompatible  with  the  in- 
nocence of  the  accused  and  incapable  of  explanation  upon  any  other  reasonable 
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hypothesis  than  that  of  the  defendant's  gailt  People  v.  Murray^  41  Id.  66. 
Where  the  circumstances  proved  leave  a  reasonable  doubt  as  to  one  of  the 
facts  essential  to  establish  guilt,  the  jury  should  acquit.  People  ▼.  Anthony^ 
6  Pac.  C.  L.  J.  208. 

7.  Corporate  Ezistenoe.— Sec.  1107,  n.  1. 

8.  DepoBltloiui  as  Evidence.— Sees.  869,  n.  3,  1345,  u.  1, 1362,  n.  1. 

9.  Dnmkeniiefle.--Seo.  22,  n.  1,  2. 

10.  Dying  Deolarations.— The  admission  of  dying  declarations  in  evi- 
dence in  cases  of  homicide,  constitute  one  of  the  principal  exceptions  to  the 
general  rule  rejecting  hearsay  evidence.  They  are  admitted  in  evidence  from 
necessity,  and  because  the  persons  whose  declarations  are  thas  admitted  are 
considered  as  standing  in  the  same  situation  as  if  they  were  sworn;  the  dan- 
ger of  inpending  death  being  equivalent  to  the  sanction  of  an  oath,  i  GreenL 
Ev.,  sec.  157;  People  v.  Olenn,  10  Cal.  32;  People  v.  Lawrence,  21  Id.  36a 
Before  such  declarations  are  admitted  in  evidence,  it  should  appear  that  the 
declarant  was  at  the  point  of  death;  that  he  was  conscious  of  approaching 
dissolution,  and  had  lost  all  hope  of  a  recovery,  and  that  he  made  the  declara- 
tion under  the  full  belief  that  he  was  about  to  die.  People  v.  Lee,  17  Id.  76; 
People  V.  Ybarra,  Id.  166;  People  v.  SaiieJiez,  24  Id.  17;  People  v.  Vernon,  35 
Id.  49;  People  v.  Ah  Dot,  49  Id.  652.  If  it  appears  that  the  deceased  had 
any  expectation  or  hope  of  recovery,  however  slight  it  may  have  been,  and 
though  death  actually  ensued  within  an  hour  afterwards,  the  declarations 
are  not  admissible.  People  v.  Hodydon,  55  Cal.  72.  Where  a  dying  decUra- 
tion  has  been  introduced  in  evidence  by  the  prosecution,  the  defendant  is  en- 
titled to  prove  other  statements  made  by  the  deceased,  contradicting  his  dying 
declarations.  People  v.  Latarence,  21  Id.  368.  The  fact  that  a  written  state- 
ment of  the  declarations  made  by  the  deceased,  in  extremU,  was  at  the  time 
verified  by  him,  and  introduced  in  evidence  at  the  trial  of  the  party  thereby 
accused  of  the  murder,  furnishes  no  objection  to  the  introduction  of  oral  evi- 
dence of  the  same  or  similar  dying  declarations  of  deceased.  People  v.  Ver- 
non, 35  Id.  49.  The  rule  that  no  person  is  incompetent  to  be  a  witness  in 
this  state  on  account  of  his  opinions  on  matters  of  religious  belief  applies  to 
dying  declarations.  People  v.  San/ord,  43  Id.  29;  People  v.  Chin  Mook  Sow, 
51  Id.  597.  Statements  of  the  deceased  concerning  the  circumstances  attend- 
ing the  difficulty  in  which  he  was  wounded,  made  after  he  was  wounded,  but 
at  a  time  when  he  did  not  expect  to  die,  are  not  admissible  on  defendant's  be- 
half. People  V.  McLaughlin,  44  Id.  435;  People  v.  McCauley,  45  Id.  146.  See 
People  V.  McCrea,  32  Id.  98;  People  v.  Carlton,  6  Pac  C.  L.  J.  917. 

11.  Evidence  in  Criminal  AotionB.— The  general  rules  of  evidence  are 
the  same  in  both  criminal  and  civil  cases.  People  v.  Murphy,  45  Cal.  137. 
The  prosecution,  on  a  second  trial  for  a  crime,  may  prove  what  a  witness, 
since  deceased,  testified  to  upon  a  former  trial.  Id. ;  1  Greenl.  Ev.,  sec.  163. 
See,  as  to  what  evidence  is  required  to  convict  in  criminal  cases,  sec.  1096, 
n.  1.  As  to  the  proof  of  particular  crimes,  see  the  sections  defining  such 
crimes. 

12.  Evidence  in  Civil  Cases — Code  of  Civil  Procedure,  Part  IV,  posL 

13.  Flight  as  Evidence  of  Guilt— The  flight  of  a  person  suspected  of 
crime  is  a  circumstance  to  be  weighed  by  the  jury  as  tending  in  some  degree 
to  prove  a  consciousness  of  guilt,  and  is  entitled  to  more  or  lees  weight  ac- 
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cording  to  the  circumstances  of  the  particular  case.  Such  evidence  is  re- 
ceived, not  as  part  of  the  rea  geBtce  of  the  criminal  act  itself,  but  as  indicative 
of  a  guilty  mind.  Peoj^le  v.  Stanley,  47  Cal.  1 14;  People  v.  CoUinft',  48  Id. 
277;  People  v.  Wong  Ak  Ngow,  54  Id.  151.  This  rule  extends  only  to  the 
person  fleeing,  and  not  to  a  case  where  a  conspiracy  to  commit  a  crime  has 
been  entered  into  between  two  or  more,  and  the  flight  of  a  co-conspirator  is 
sought  to  be  proved  against  another  on  his  separate  trial  People  v.  Stanley, 
41  Id.  114.  Where  four  men  jointly  commit  a  robbery,  evidence  of  the 
flight  of  one,  on  the  separate  trial  of  another  who  did  not  flee,  is  admissible 
to  show  that  after  his  arrest  he  had  an  opportunity  to  throw  away  the  money 
stolen.  People  v.  Collins,  48  Id.  277.  So  if  a  person  when  arrested  on  a 
charge  of  larceny,  and  after  being  informed  of  the  cause  of  his  arrest,  escapes 
or  attempts  to  escape,  it  is  a  circumstance  that  the  jury  may  consider  in  de- 
termining  his  guilt  or  innocence.  People  v.  Strong,  46  Id.  302.  It  does  not, 
however,  raise  a  strong  presumption  of  the  defendant's  guilt  StcUew.  Arthur, 
21  Iowa,  430. 

14.  Hearsay  Evidenoe.— See  ''Admissions  and  Confessions,"  anie,  note 
I,  and  "Dying  Declarations,"  ante,  note  10. 

15.  Insanity,  Evidence  ol— Sec.  26,  subd.  3,  n.  8. 

16.  Intent. — The  animus  with  which  an  act  was  done,  is  what  constitutes 
its  criminality.  There  must  be  a  union  or  joint  operation  of  act  and  intent, 
to  constitute  a  crime.  Sec.  20,  n.  1.  Such  intent  may  be  proved  either  by 
evidence  direct  or  indirect,  tending  to  establish  the  fact,  or  by  inference  of 
law  from  other  facts  proved.  3  Greenl.  Ev.,  sec.  13;  People  v.  Pool,  27  Cal. 
576.  So  whenever  it  is  important  to  determine  the  character  of  an  act  per- 
petrated, and  to  ascertain  the  intent  of  the  accused,  the  existence  of  any 
motive  likely  to  instigate  him  to  the  commission  of  the  crime  may  be 
proved,  and  is  relevant  and  competent  for  the  purpose  of  fixing  or  tending 
to  fix  the  crime  upon  him.  1  Stark.  £v.,  sees.  13,  14.  When  the  act  is 
proved  to  have  been  done  by  the  accused,  if  it  be  an  act  in  itself  unlawful, 
the  law  in  the  first  instance  presumes  it  to  have  been  intended,  and  the  proof 
of  justification  or  excuse  lies  on  the  defendant,  to  overcome  this  legal  and 
natural  presumption.  3  Greenl.  Ev.,  sees.  13,  14,  18;  People  v.  Harris,  29 
Cal.  681;  YorVs  case,  9  Mete.  103.  So  every  sane  man  is  presumed  to  in- 
tend the  consequences  of  his  own  acts,  and  when  he  commits  an  unlawful 
act,  it  is  presumed  to  be  done  with  an  unlawful  intent.  People  v.  Kennedy, 
55  Cal.  201.  Such  intent  is  generally  a  question  of  fact  for  the  jury.  People 
V.  Soto,  53  CaL  415.  In  some  cases,  however,  there  need  not  be  a  specific 
intent  ^own  to  commit  a  crime  upon  the  person  charged,  as  where  a  man 
shoots  at  one  person  and  kills  another.    People  v.  Ke^er,  18  Id.  637. 

17.  Locus  Delicti —Sec.  777,  n.  2. 

18.  MaUoe.— Sees.  187,  n.  3,  188,  n.  1. 

19.  Possession  of  Stolen  Pr(H;>erty.— The  mere  possession  of  property 
recently  stolen  is  not,  of  itself,  sufficient  evidence  upon  which  to  convict  the 
possessor  of  the  theft.  It  is  a  circumstance  tending  to  show  guilt,  but  not 
of  itself  sufficient  to  warrant  a  conviction.  People,  v.  Levison,  16  Cal.  98; 
PeopU  V.  Chambers,  18  Id.  382;  People  v.  Ah  Ki,  20  Id.  177;  People  v. 
KeUy,  28  Id.  424;  PeopU  v.  Rodundo,  44  Id.  538;  People  v.  Oill,  45  Id.  285; 
PeopU  V.  Noregea,  48  Id.  123;  PeopU  v.  Ah  Sing,  7  Pac.  C.  L.  J.  334.  So 
if  a  person  is  indicted  for  breaking  and  entering  a  house  with  intent  to  steal 
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goods  therein,  the  mere  possession  of  snch  goods,  shortly  after  the  alleged 
breaking,  although  a  circumstance  to  be  considered  in  determining  his  guilt, 
is  not  suflScient  to  convict.  People  v.  Beaver,  49  Id.  57.  An  instruction, 
however,  that  the  possession  of  stolen  property,  supported  by  other  evidence 
tending  to  show  guilt,  is  a  strong  circumstance  tending  to  show  guilt,  is  not 
erroneous,,  by  reason  of  the  use  of  the  word  "strong."  People  v.  Ah  Sing, 
7  Pac.  C.  L.  J.  334.  To  justify  the  inference  of  guilt  from  the  possession  of  the 
fruits  of  crime,  it  is  important  that  it  be  a  recent  possession,  or  so  soon  afler 
the  commission  of  the  crime  as  to  be  at  first  view  not  perfectly  consistent  with 
innocence.  3  Greenl.  Ev.,  sec.  33;  People  v.  Swin/ord,  6  Pac.  C.  L.  J.  931. 
So  to  raise  such  presumption,  it  is  necessary  that  the  stolen  property  should 
be  found  in  the  exclusive  possession  of  the  prisoner.  A  constructive  posses- 
sion is  insufficient.    3  Greenl.  Ev.,  sec.  33. 

20.  Res  QestSB. — Declarations  and  circumstances  which  are  contempora- 
neous with  the  main  fact  under  consideration,  and  which  are  so  connected 
with  it  as  to  illustrate  its  character,  are  not  regarded  as  hearsay,  but  they 
are  admissible  as  original  evidence.  "  The  distinguishing  feature  of  declara- 
tions of  this  class  is,  that  they  should  be  the  necessary  incidents  of  the  liti- 
gated act;  necessary  in  this  sense,  that  they  are  part  of  the  immediate  con- 
comitants or  conditions  of  such  act,  and  are  not  produced  by  the  calculated 
policy  of  the  actors.  They  neod  not  be  coincident  as  to  time,  if  they  are 
generated  by  an  excited  feeling  which  extends  without  break  or  let  down 
from  the  moment  of  the  event  they  illustrate.  In  other  -  words,  they  must 
stand  in  immediate  casual  relation  to  the  act,  and  become  part  either  of  the 
action  immediately  producing  it,  or  of  action  which  it  immediately  pro- 
duces. Incidents  that  are  thus  immediately  and  unconsciously  associated 
with  an  act,  whether  such  incidents  are  doings  or  declarations,  become  in 
this  way  evidence  of  the  character  of  the  act."  Whart.  Crim.  Ev.,  sec  263. 
See  Chief  Justice  Cockburn^s  definition  of  res  gcstce,  given  in  note  to  the 
section  just  cited.  Under  this  rule,  declarations  of  the  deceased  concerning 
the  circumstances  attending  the  receipt  of  his  fatal  wound,  made  at  a  time 
immediately  subsequent  to  the  infliction  of  the  wound,  and  so  soon  as  to  pre- 
clude the  idea  of  deliberate  design,  are  to  be  regarded  as  contemporaneous, 
and  therefore  admissible.  People  v.  Vernon,  35  CaL  49.  So  where,  on  the 
trial  of  a  person  charged  with  an  assault  with  intent  to  commit  murder,  evi- 
dence has  been  introduced  tending  to  show  that  defendant  was  first  assaulted 
by  the  injured  party  and  several  other  persons,  the  statements  of  the  latter  at 
the  time  of  the  assault,  illustrative  of  its  object  and  the  motive  prompting  it, 
are  admissible  as  part  of  the  resgestoe.  People  v.  Roach,  17  Id.  297.  See  also 
People  V.  Arnold,  15  Id.  477.  So  declarations  of  a  person  who  has  been  mor- 
tally wounded  are  admissible  as  evidence,  if  part  of  the  res  gestce,  although  not 
made  with  a  sense  of  impending  dissolution.  Com,  v.  McPike,  3  Cash.  181 ; 
Com,  V.  HacheU,  2  Allen,  136;  StaU  v.  PorUr,  34  Iowa,  131;  Jackson  v.  Staie, 
52  Ala.  305.  But  such  is  not  the  case  when  they  relate  to  anything  beyond 
the  corpus  delicti  Whart.  Crim,  Ev.,  sec.  296.  See  Denton  v.  State,  1  Swan, 
279;  Donelly  v.  State,  2  Dutch.  (N.  J.)  463,  601;  Jackson  v.  Slate,  52  Ala,  305; 
Crookham  v.  State,  5  W.  Va.  510.  Statements  of  the  deceased  concerning 
the  difficulty  in  which  he  was  wounded,  made  some  time  after  he  was 
wounded,  but  at  a  time  he  did  not  expect  to  die,  are  not  admissible  on  de- 
fendant's behalf.  People  v.  McLaughlin,  44  Cal.  435;  People  v.  McCauletf, 
45  Id.  146.     See  People  v.  Carlton,  6  Pac.  C.  L.  J.  917. 
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21.  Reporter's  Notes. — The  report  of  the  ofiBcial  reporter  of  any  court, 
duly  appointed  and  s^om,  when  written  out  in  long-hand  and  certified  as 
beinx  a  correct  transcript  of  the  testimony  and  proceedings  in  the  case,  is 
prima  fount  a  correct  statement  of  such  testimony  and  proceedings.  Sec.  273, 
C.  C.  P.  Such  notes  of  evidence  are  prima  facie  evidence  only  in  the  court 
\>eIow,  and  can  not  be  considered  in  the  supreme  court.  People  v.  Woods,  43 
Cal.  176;  People  v.  Armstrong,  44  Id.  326.  Such  notes,  however,  are  not 
even  prima  fade  evidence  of  the  testimony  given,  where  it  was  taken 
through  an  interpreter.  People  v.  Lee  Fat,  54  Id.  527;  People  y.  Ah  Tute,  6 
Pac.  C.  L.  J.  465.     See  People  v.  Chung  Ah  Chue,  7  Id.  700. 

22.  Reputation  and  Character  of  Defendant.— The  defendant  in  a 
criminal  action  is  entitled  to  prove  his  previous  good  character  for  honesty 
and  integrity.  Such  proof  must  be  taken  in  consideration  by  the  jury  in 
determining  the  question  of  guilt  or  innocence.  When  proved,  it  is  a  cir- 
cumstance tending  in  a  greater  or  less  degree  to  establish  his  innocence. 
People  V.  Stewart,  28  Cal.  395;  People  v.  Ashe,  44  Id.  288;  People  v.  Raina, 
45  Id.  292;  People  v.  Shepardson,  49  Id.  631;  People  v.  Casey,  53  Id.  360. 
Evidence  on  this  subject  must  not  be  as  to  a  particular  fact,  but  with  refer- 
ence to  the  whole  case  then  being  tried.  People  v.  Milgate,  5  Id.  127.  On 
a  trial  for  murder,  the  character  of  the  defendant  for  peace  and  quiet  is  in- 
volved in  the  issue  of  not  guilty.  People  v.  Stewart,  28  Id.  395,  overruling 
People  V.  Josephs,  7  Id.  129,  and  People  v.  Lombard,  17  Id.  316.  The  bad 
character  of  the  defendant  is  never  admissible  in  evidence  against  a  defend- 
ant as  foundation  for  presuming  guilt.  State  v.  Lapage,  57  N.  H.  245;  State 
T.  Hare,  74  N.  C.  591;  Harrison  v.  State,  37  Ala.  154;  People  v.  Fair,  43 
Cal  137.  The  law  presumes  his  character  good,  and  when  this  presumption 
is  met  by  prima  facie  evidence  of  guilt,  he  may  introduce  evidence  of  his 
good  character.  People  v.  Fair,  supra.  The  prosecution  may  then  in 
rebuttal  show  that  his  character  is  bad;  but  not  until  then  can  his  char- 
acter be  impeached.  Id.  The  failure  of  the  defendant  to  introduce  evidence 
of  his  good  character,  can  not  be  considered  by  the  jury  as  a  circumstance 
against  him.  Ormsby  v.  People,  53  N.  Y.  472;  People  v.  White,  24  Wend. 
520. 

Idem — Of  Deceased. — The  reputation  of  the  deceased  can  not  be  given 
in  evidence,  except  where  the  circumstances  of  the  case  raise  a  doubt  in  re- 
gard to  the  question  as  to  whether  the  prisoner  acted  in  self-defense  or  not. 
People  V.  Murray,  10  Cal.  309;  People  v.  Lombard,  17  Id.  316;  People  v. 
Anderson,  39  Id.  703.  Whether  the  deceased  was  a  dangerous  man  or  not 
is  immaterial;  his  reputation  as  such  constitutes  the  legitimate  subject  of  in- 
quir}'.  People  v.  Anderson,  39  Id.  703.  Such  evidence  is  admissible  only 
when  it  tends  to  prove  that  the  prisoner  had  some  grounds,  as  a  reasonable 
man,  to  fear  that  he  was  himself  about  to  receive  some  bodily  harm,  and 
that  he  acted  under  the  influence  of  fear.  People  v.  Murray,  10  Id.  309; 
People  V.  Edwards,  41  Id.  640.  Where  testimony  as  to  the  character  of  the 
deceased  has  been  introduced  by  the  defendant,  the  prosecution  may  also 
introduce  testimony  upon  the  same  point.  People  v.  lams,  6  Pac.  C.  L.  J. 
882. 

Idem — Of  Witness. — Where  the  defendant  proves  that  a  witness-  called 
and  examined  for  the  prosecution  has  been  convicted  of  a  felony,  it  is  an  as- 
tault  upon  his  character,  and  the  prosecution  may,  in  rebuttal,  examine  wit- 
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nesses  to  prove  that  tlie  reputation  of  the  witness  for  truth  and  integrity  it 
good  in  the  community  where  he  resides.  People  v.  Amanacus,  50  Cal.  233. 
So  where  evidence  is  introduced  to  show  that  a  witness  has  been  suborned, 
evidence  of  his  good  character  for  truth  and  veracity  is  admissible.  People 
V.  Ah  Fat,  48  Id.  61. 

23.  Self-defense.— Sec.  197,  n.  2. 

24.  Statements  of  Deceased.— See  Dying  Declarations,  ante,  note  10. 

25.  Statements  of  Third  Persons.- See  Admissions  and  Ck)nfe88ionB, 
ante,  note  1. 

26.  Threats. — For  the  purpose  of  showing  the  intent  of  the  accused  and 
the  state  of  his  mind  toward  the  person  threatened,  threats  made  by  him 
prior  to  the  commission  of  the  alleged  offense  may  be  shown  against 
him.  Aycock  v.  State,  2  Tex.  App.  381;  Thrasher  v.  StcUe,  3  Id.  281;  Com, 
V.  Madan,  102  Mass.  1;  Cluck  v.  State,  40  Ind.  263;  2iichol8Y,  Com.,  11 
Bush,  575.  But  threats  made  .by  the  defendant  against  one  other  than  the 
deceased  can  not  be  shown  to  have  been  made  immediately  prior  to  the  homi- 
cide. People  v.  Henderson,  28  CaL  466.  Where  the  defendant,  to  excuse  or 
mitigate  his  acts,  claims  they  were  in  self-defense,  the  particulars  of  the 
transaction  being  material,  he  may  give  in  evidence  the  prior  conduct,  threats, 
or  other  utterances  of  the  person  with  whom  he  was  contending,  for  the  pur- 
pose of  showing  that  the  circumstances  were  such  as  to  excite  his  reasonable 
fears,  and  that  his  life  was  in  danger,  or  that  he  was  in  serious  danger  of 
bodily  harm,  and  therefore  his  act  justifiable.  People  v.  WilUams,  17  Id.  142; 
Peojit  V.  Anderson,  39  Id.  703;  StaU  v.  Robertson,  30  La.  Ann.  340;  HoUo- 
way  V.  Com,,  11  Bush.  344;  Stale  v.  Turpin,  11  N.  C.  473.  To  be  admissible, 
however,  it  should  appear  that  the  threats,  etc.,  were  known  to  the  defend- 
ant prior  to  the  transaction.  People  v.  Hendei'son,  28  Cal.  465;  People  v. 
Scoggins,  37  Id.  676.  But  in  a  case  of  homicide,  where  it  is  doubtful  which 
party  commenced  the  affray,  threats  made  by  the  deceased  are  admissible  on 
the  part  of  the  defendant,  although  unknown  to  him  at  the  time  of  the  homi- 
cide, as  facts  tending  to  illustrate  the  question  as  to  which  was  the  first 
assailant.  People  v.  Scoggins,  37  Id.  676;  People  v.  Arnold,  15  Id.  476.  See 
People  V.  Henderson,  28  Id.  466.  Without  some  evidence  or  facts  relating 
to  the  homicide,  threats  communicated  to  the  defendant  are  not  necessarily 
admissible.     People  v.  Taing,  53  Id.  602. 

27.  "Witnesses. — All  persons,  except  as  provided  in  section  1880  of  the 
Code  of  Civil  Procedure,  who  have  organs  of  sense,  can  j»erceive,  and  per- 
ceiving can  make  known  their  perceptions  to  others,  may  be  witnesses.  Sec. 
1879,  C.  C.  v.,  post.  The  defendant  in  a  criminal  action  is  not,  without 
his  consent,  a  competent  witness  for  or  against  himself.  He  can  not  be  com- 
pelled to  be  a  witness,  and  no  presumption  can  be  properly  indulged  in 
against  him  for  not  doing  so.  People  v.  Anderson,  39  Cal.  704;  People  v. 
Tyler,  36  Id.  522;  People  v.  Brown,  53  Id.  66.     See  sec.  1323,  n.  1. 

28.  Competency  ol— Sees.  1321,  n.  25,  1323,  n.  1. 

29.  Credibility  of.— The  jury  are  the  exclusive  judges  of  the  credibility 
of  witnesses.  Sec.  2061,  C.  C.  F,,j^st,  PeopU  v.  Eckert,  16  Cal.  110;  People 
V.  Hicks,  53  Id.  354;  People  v.  Sprague,  Id.  491.  This  applies  to  the  credibil- 
ity of  an  accomplice,  as  well  as  of  other  witnesses.  People  v.  Gibson,  Id. 
601.     A  party  who  calls  a  person  as  his  witness  indorses  his  credibility,  and 
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is  concluded  by  his  statement.  People  v.  Anderson^  26  Id.  130.  When  the 
defendant  becomes  a  witness  in  his  own  behalf  the  jury  are  to  judge  of  his 
credibility  the  same  as  of  other  witnesses.  In  such  a  case  an  instruction 
that,  ''in  considering  the  weight  and  effect  to  be  given  his  (defendant's) 
evidence,  in  addition  to  noticing  his  manner  and  the  probability  of  his  state- 
ments, taken  in  connection  with  the  evidence  in  the  cause,  you  should  consider 
his  relation  and  situation  under  which  he  gives  the  testimony,  the  consequen- 
ces to  him  relating  from  the  result  of  this  trial,  and  all  the  inducements  and 
temptations  which  would  ordinarily  influence  a  person  in  his  situation.  You 
should  carefully  determine  the  amount  of  credibility  to  which  his  evidence 
is  entitled ;  if  convincing  and  carrying  with  it  a  belief  in  its  truth,  act  upon 
it ;  if  not,  you  have  a  right  to  reject  it,"  is  proper.  People  v.  Cronin,  34  Cal. 
1»2;  People  v.  NichoU,  7  Pac.  C.  L.  J.  436.     See  sec.  1323,  n.  1. 

30.  Cross-Examinatioii  of.— The  examination  of  a  witness  by  the 
party  producing  him  is  denominated  the  direct  examination;  the  examin- 
ation of  the  same  witness  upon  the  same  matter  by  the  adverse  party, 
the  cross-examination.  Sec.  2045,  C.  C.  P. ,  post.  If  the  testimony  of  a  wit- 
ness is  contradictory  or  confused,  the  greatest  latitude  should  be  allowed  in 
cross-exatoination.  People  v.  WilliarM,  18  CaL  187.  Disclosing  part  of  a 
conversation  entitles  the  opposite  party  to  all.  People  v.  Strong^  30  Id.  151; 
People  V.  Murphy,  39  Id.  62.  For  the  purpose  of  impeaching  a  witness,  he 
may  be  asked  on  cross-examination  whether  he  has  not  on  a  former  occasion 
given  a  different  account  of  the  matter.  People  v.  Boblea,  29  Id.  421.  The 
object  of  such  examination  is  for  the  purpose  of  testing  the  credibility  of  the 
witness  and  the  truth  of  his  testimony.  People  v«  Bullardy  51  Id.  551.  It 
should  be  confined  to  matters  which  have  been  elicited  on  direct  examina- 
tion. People  V.  Miller,  33  Id.  99.  A  defendant  who  offers  himself  as  a 
witness  in  his  own  behalf  is  subject  to  the  same  rules  of  cross-examination 
as  other  witnesses.  People  v.  McOunjill,  41  Id.  429;  People  v.  McCauley, 
45  Id.  146;  People  v.  Rmsell,  46  Id.  121.  He  may  be  cross-examined  by  the 
prosecution  respecting  an  occurrence  about  which  he  has  testified  in  chief, 
for  the  purpose  of  showing  express  malice,  and  in  order  to  lay  a  foundation 
to  impeach  his  credibility.  People  v.  DennU,  39  Id.  625.  See  sec.  1323,  n.  1. 
Recalling  a  witness  for  further  cross-examination  rests  largely  in  the  discretion 
of  the  trial  court.  People  v.  Parton,  49  Id.  632;  People  v.  Keith,  50  Id.  137. 
A  witness  can  not  be  cross-examined  as  to  any  fact  which,  is  collateral  and 
irrelevant  to  the  issue,  merely  for  the  purpose  of  contradicting  him  by  other 
evidence,  if  he  should  deny  it.  People  v.  Mc Keller,  53  Id.  65;  People  v.  BeU, 
Id.  119.  But  when  the  question  asked  calls  for  a  response  in  respect  to  a 
matter  which  the^  party  asking  the  question  would  have  a  right  to  prove  as  an 
independent  fact,  this  rule  does  not  apply.  People  v.  Chin  Mook  Sow,  51  Id. 
597.     See  sec.  1321,  n.  26. 

31.  Defendant  as  a  Witness.— Sees.  688,  n.  1,  1323,  n.  1. 

32.  Discrediting  One's  Own  Witness.- When  a  witness  who  is  called 
by  a  party  does  not  testify  to  what  the  party  expected,  but  does  not  give 
testimony  against"  him,  the  party  calling  the  witness  is  not  permitted  to  prove 
that  the  witness  had  made  statements  to  others,  which,  if  testified  to  on  the 
trial,  would  have  tended  to  make  out  his  case.  People  v.  Jacobs,  49  Cal.  384. 
But  see  0.  C.  P.,  sec.  2049,  post. 

33.  Impeachment  of. — The  party  producing  a  witness  is  not  allowed  to 
impeach  his  credit  by  evidence  of  bad  character;  but  he  may  contradict  him 
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by  other  evidence,  and  may  also  show  that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testimony,  as  provided  in  section  2052. 
Sec.  2049,  C.  C.  P.,  post 

A  witness  may  be  impeached  by  the  party  against  whom  he  was  called,  by 
contradictory  evidence,  or  by  evidence  that  his  general  reputation  for  truth, 
honesty,  or  integrity  is  bad,  but  not  by  evidence  of  particular  wrongful  acts,  ex- 
cept that  it  may  be  shown  by  the  examination  of  the  witness,  or  the  record  of 
the  judgment,  that  he  has  been  convicted  of  a  felony.  Sec.  2051,  C.  6.  P.,  post, 

A  witness  may  also  be  impeached  by  evidence  that  he  has  made  at  other 
times  statements  inconsistent  with  his  present  testimony;  but  before  this 
can  be  done,  the  statements  must  be  related  to  him,  with  the  circumstances 
of  time,  places,  and  persons  present,  and  he  must  be  asked  whether  he  made 
such  statements,  and  if  so,  allowed  to  explain  them.  If  the  statements  be 
in  writing,  they  must  be  shown  to  the  witness  before  any  question  is  put  to 
him  concerning  them.     Sec.  2052,  C.  C.  P.,  post, 

34.  Impeaching  Adverse  "Witness.— t>articular  wrongful  acts  cannot 
be  proved  for  the  purpose  of  impeaching  an  adverse  witness,  but  the  evi- 
dence must  be  confined  to  the  general  reputation  of  the  witness  for  truth, 
honesty,  or  integrity.  People  v.  Afethtfin,  53  Cal.  68.  The  question  of  vera- 
city is  one  of  fact  for  the  jury,  and  it  is  not  essential  to  the  successful  im- 
peachment of  a  witness,  that  the  impeaching  witnesses  should  testify  that 
they  would  not  believe  him  under  oath.  People  v.  Tt/ler^  35  Id.  653:  A 
witness  called  to  impeach  another,  may  answer  that  he  would  not  believe 
such  other  under  oath.  Stevens  v.  Irtoin,  12  Id.  306.  The  court  may  in  its 
discretion  limit  the  number  of  impeaching  witnesses.  People  v.  Murrny,  41 
Id.  67.  If  the  defendant  in  a  criminal  case  introduces  evidence  tending  to 
show  that  an  adverse  witness  was  suborned  and  has  been  paid  for  his  testi- 
mony, the  good  character  of  such  witness  for  truth  and  veracity  may  be 
sliown  in  rebuttaL  People  v.  Ah  Fat,  48  Id.  61.  Prior  to  the  adoption  of  the 
codes,  to  discredit  a  witness  by  a  conviction,  it  was  necessary  to  produce  the 
record  to  show  such  conviction.  To  ask  him  whether  or  not  he  was  so  con- 
victed, would  not  have  been  the  best  evidence  in  degree,  and  would  there- 
fore have  been  objectionable.  People  v.  Reinharty  39  Id.  449;  People  v. 
Melvane,  Id.  614;  People  v.  McDonald,  Id  697.  Under  section  2051,  C.  C. 
P.,  a  witness  may  be  asked  if  he  has  been  convicted  of  a  felony,  and  the  rec- 
ord may  also  be  introduced  to  prove  that  fact.  People  v.  Chin  Mooh  Sow, 
51  Id.  600.  So  a  defendant  who  becomes  a  witness  in  his  own  behalf,  may 
be  asked  on  cross-examination  as  to  whether  he  has  not  been  previously  con- 
victed of  a  felony,  notwithstanding  he  has  admitted  by  plea  that  he  has 
been  so  convicted.  People  v.  Johnson,  7  Pac.  C.  L.  J.  168.  See  Impeach- 
ment of  Witness,  sec.  1321,  n.  27. 

35.  Contradictory  Statements.— Where  the  credibility  of  a  witness  is 
to  be  assailed  by  proof  of  something  he  may  have  said  elsewhere,  contradict- 
ory of  his  testimony  as  given,  the  witness  must  first  be  inquired  of  concern- 
ing it,  and  the  time,  place,  and  person  involved  in  the  supposed  contradic- 
tion must  be  called  to  his  attention.  People  v.  Devine,  44  Cal.  452.  W^hen 
this  is  done  his  credit  may  be  impeached  by  proof  of  contrary  statements. 
People  V.  Lawrence,  21  Id.  368;  People  v.  Robles,  29  Id.  421;  People  v.  JVy- 
land,  41  Id.  129;  People  v.  Donovan,  43  Id.  162;  People  v.  DoyeU,  48  Id.  86. 

36.  Husband  or  Wife,  as  Witness.— Sec.  1322,  n.  1;  C.  C.  P.,  sec 
1881,  mibd.  1,  post. 
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37.  Memory  of  Witness.— Sec  1321,  n.  28. 

38.  Opinions  of  Witnesses.— Sec  1321,  n.  29. 

39.  PrivUege  of  W^itness.— Sec.  1321,  n.  30. 

40.  Septu-ation  and  Xbcclnsion  of  Witnesses — In  general  the  court 
will,  on  the  application  of  either  of  the  parties,  direct  that  all  the  witnesses 
but  the  one  under  examination  shall  leave  the  court.  Roscoe  Criin.  £v.  162; 
PeopU  V.  Duffy,  1  Wheel.  C.  C.  123.  And  the  right  of  either  party  to  re- 
quire the  unexamined  witness  to  retire,  may  be  exercised  at  any  period  of 
the  case.  Id.  What  is  sometimes  called  placing  witnesses  under  the  rule, 
is  to  call  them  all  to  the  bar  of  the  court,  swearing  them,  and  then  giving 
them  the  charge  not  to  remain  in  court  while  any  one  is  being  examined^ 
under  penalty  of  contempt.  Witnesses  may  be  excluded  while  one  is  being 
examined,  on  motion,  in  the  sound  discretion  of  the  court.  Sec.  2043,  C.  C. 
P.  People  V.  QarneU,  29  CaL  622;  People  v.  Sprague,  53  Id.  491.  A  witness 
who  remains  in  the  court-room  after  an  order  excluding  him  may  still  be  a 
witness,  but  he  is  liable  to  be  punistied  for  a  contempt  of  court.  People  v. 
BoscavUck,  20  Id.  436.     See  867,  n.  1. 

1103.  Upon  a  trial  for  treason,  the  defendant  can  not  be  con- 
Tict^d  unless  upon  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  upon  confession  in  open  court;  nor  can  evidence 
be  admitted  of  an  overt  act  not  expressly  charged  in  the  in- 
dictment or  information;  nor  can  the  defendant  be  convicted 
unless  one  or  more  overt  acts  be  expressly  alle^^ed  therein. 
[Amendment,  appraved  April  9,  1880;  in  effect  immediately. 

1.  Treasoa— Ck>n8t.  U.  S.,  art.  Ill,  sec.  3,  subd.  1;  State  Constitution, 
art.  I,  sec.  20;  C.  C.  P.,  sec.  1968,  po«t. 

2.  Evidence. — The  two  witnesses  required  to  prove  treason,  refers  to  the 
proof  upon  the  trial  and  not  to  an  examination  before  a  preliminary  magis- 
trate or  grand  jury.  Charge  on  the  Law  of  Treason,  2  Wall.  jun.  138.  A 
co-defendant  in  an  indictment  not  on  trial,  if  not  joined  also  in  the  one  being 
tried,  may  testify  for  the  defendant  in  this  one.  United  States  v.  Hantoay, 
2  WaU.  jun.  139. 

1104.  Upon  a  trial  for  conspiracy,  in  a  case  where  an  overt 
act  is  necessary  to  constitute  the  offense,  the  defendant  can  not 
be  convicted  unless  one  or  more  overt  acts  are  expressly  alleged 
in  the  indictment  or  information,  nor  unless  one  of  the  acts 
alleged  is  proved;  but  other  overt  acts  not  alleged  may  be  given 
in  evidence.  [Amendment,  approved  April  9,  1880;  in  effect 
immediately, 

1.  Conspiracy. — At  the  common  law  if  two  or  more  persons  conspired, 
together  to  do  a  wrong,  this  conspiring  was  an  act  rendering  the  transaction 
a  crime,  without  any  step  taken  in  pursuance  of  the  conspiracy.  1  Bish. 
Grim.  L.,  sec.  432.  The  offense  was  complete  without  an  overt  act.  Com, 
V.  Judd,  2  Mass.  329;  3  Am.  Dec.  54;  Com,  v.  Tibbetts,  2  Mass.  636,  638;  People 
V.  Mather,  4  Wend.  229;  21  Am.  Dec.  122;  State  v.  Buc/ianan,  5  Har.  &  J. 
317;  9  Am.  Dec.  534.  In  this  state  no  agreement  amounts  to  a  conspiracy, 
21 
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except  to  commit  a  felony  npon  the  person  of  another,  or  to  commit  arson, 
or  burglary,  unless  some  act,  beside  such  agreement,  be  done  to  effect  the 
object  thereof,  by  one  or  more  of  the  parties  to  such  agreement  Sec.  184, 
n.  1. 

2.  Indiotment. — A  conspiracy,  as  regarded  at  the  common  law,  is  suffi- 
ciently charged  in  an  indictment  if  it  appeared  therefrom:  1.  A  combining 
of  two  or  more  minds,  which  is  all  that  is  necessary  to  be  said  about  the  act; 
and,  2.  The  purpose  of  the  combination,  that  is,  the  intent,  which  should  be 
so  set  out  in  terms  to  show,  on  the  face  of  the  allegation,  that  the  combining 
to  accomplish  it  is  indictable.  1  Bish.  Grim.  Proc.,  sec.  204.  The  allegation 
is  that  the  defendants,  at  a  time  and  place  unlawfully,  and  wickedly,  or 
falsely,  and  maliciously,  did  conspire,  combine,  confederate,  and  agree  to- 
gether to,  etc.,  stating  the  purpose  of  the  conspiracy.  Id.,  sec.  205;  3  Chit. 
Grim.  L.  1145.  In  addition  to  such  matter  an  indictment  in  this  state  must 
allege  one  or  more  overt  acts,  which  must  be  proved  at  the  trial,  except  where 
the  indictment  charges  a  conspiracy  to  commit  a  felony  upon  the  person  of 
another,  or  to  commit  arson,  or  burglary,  in  which  cases  such  allegation  is 
unnecessary. 

3.  Evidence  of. — A  conspiracy  may  be  proved  either  expressly,  or  by  cir- 
cumstantial evidence  from  which  the  jury  may  infer  it.  General  evidence  of 
the  conspiracy  charged  may  be  received  in  the  first  instance,  but  the  defend- 
ant will  not  be  affected  thereby  unless  it  is  afterwards  brought  home  to  him, 
or  to  an  agent  employed  by  him.  2  Arch.  Pr.  &  PI.  1843;  Queen's  case,  2 
Brod.  k  B.  302;  Rex  v.  Hammond,  2  Esp.  719.  "Acts  performed  by  the  de- 
fendants separately,  yet  tending  to  the  one  end,  together  with  the  relation  of 
the  doers  to  one  another,  and  any  other  explanatory  facts,  may  be  shown,  as 
justifying  the  inferring  a  conspiracy  whence  they  proceeded."  i  Bish.  Grim. 
Proc.,  sec.  227.  A  connection  must  appear,  however,  between  such  acts,  or 
they  will  be  inadequate.  Id.  See  United  Stales  v.  Cole,  5  McLean,  513, 
601;  lifg,  v.  Murphy,  8  Car.  &  P.  297;  Beg.  v.  Frost,  9  Id.  129;  lieg.  v. 
Blake,  6  Q.  B.  126.  After  proof  that  the  defendant  and  others  acted  in  con- 
cert about  the  particular  thing  in  question,  all  with  a  common  object,  the 
declarations  and  acts  of  any  one  of  the  others  during  the  time  of  the  transac- 
tion, whether  present  or  absent,  are  admissible  against  the  defendant  1 
Bish.  Crim.  Proc.,  sec.  1248;  C.  C.  P.,  sec.  1870,  subd.  6,  post;  People  t. 
Cotta,  49  CaL  166;  Ptople  v.  Estrado,  Id.  171;  People  v.  Otigfr,  Id.  643.  But 
declarations  made  after  the  transaction  is  ended  are  not  State  y.  Duucan, 
64  Mo.  262;  State  v.  Butler,  29  La.  Ann.  364.  See  People  v.  Stanley,  41  Gal. 
113;  People  v.  AnlJiony,  5  Pac  C.  L.  J.  265. 

1105.  Upon  a  ii-ial  for  murder,  the  commission  of  tbe  homi- 
cide by  the  defendant  being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  on  the  part  of  the  prosecution  tends 
to  show  that  the  crime  committed  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  justifiable  or  excusable. 

1.  Manfllanghter.— Sec.  192,  n. 

2.  Excusable  Homioide.— Sec.  195,  n. 

?.  Justifiable  Homioide.— Sees.  196,  n.,  197,  n. 
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1106.  Upon  a  trial  for  bigamy,  it  is  not  necessarj  to  prove 
either  of  the  marriages  by  the  register,  certificate,  or  other  rec- 
ord evidence  thereof,  but  the  same  may  be  proved  by  such  evi- 
dence as  is  admissible  to  prove  a  marriage  in  other  cases;  and 
vrhen  the  second  marriage  took  place  out  of  this  state,  proof  of 
that  fact,  accompanied  with  proof  of  cohabitation  thereafter  in 
this  state,  is  sufficient  to  sustain  the  charge. 

1.  Bigamy,  Proof  ot^In  prosecutions  for  bigamy,  an  actual  marriage 
must  be  proved.  It  can  not  be  inferred  from  the  mere  circumstance  of  co- 
habitation. The  effect  of  this  section  is  to  dispense  with  the  necessity  for  in- 
troducing documentary  or  record  evidence  to  prove  the  marriage.  C<ue  v. 
Cane,  17  Cal.  598;  Pec^pU  v.  Anderson,  26  Id.  129. 

1107.  Upon  a  trial  for  forging  any  bill  or  note,  purporting 
to  be  the  bill  or  note  of  an  incorporated  company  or  bank,  or 
for  passing,  or  attempting  to  pass,  or  having  in  possession  with 
intent  to  pass,  any  such  forged  bill  or  note,  it  is  not  necessary 
to  prove  the  incorporation  of  such  bank  or  company  by  the 
charter  or  act  of  incorporation,  but  it  may  be  proved  by  general 
reputation;  and  persons  of  skiU  are  competent  witnesses  to 
prove  that  such  bill  or  note  is  forged  or  counterfeited. 

1.  Inoorporatlon,  Proof  of. — An  averment  in  an  indictment  that  a  com- 
pany is  a  corporation,  may  be  proved  by  showing  that  such  company  is  act- 
ing as  a  dt  facto  corporation,  and  doing  business  as  such.  People  v.  Franks 
28  Cal.  607;  Petyple  v.  f/vg/ies,  29  Id.  257;  People  v.  Schwartz,  32  Id.  160; 
PeopUr.  Ah  Sam,  41  Id.  645;  PeopU  v.  Barrie,  49  Id.  342. 

1108.  Upon  a  trial  for  procuring,  or  attempting  to  procure, 
an  abortion,  or  aiding  or  assisting  therein,  or  for  inveigling, 
enticing,  or  taking  away  an  ud married  female  of  previous  chaste 
character,  under  the  age  of  twenty-five  years,  for  the  purpose  of 
prostitution,  or  aiding  or  assisting  therein,  the  defendant  can 
not  be  convicted  upon  the  testimony  of  the  woman  upon  or 
with  whom  the  offense  was  committed,  unless  she  is  corroborated 
by  other  evidence. 

1.  Abortion,  Evidence  upon  Trial  for.— Where  the  only  evidence  is 
the  testimony  of  the  woman  on  whom  the  attempt  to  produce  an  abortion  is 
made,  it  must  be  corroborated  in  respect  to  some  of  the  material  facts  which 
constitute  a  necessary  element  of  the  crime.  Any  evidence,  in  addition  to 
that  of  such  witness  tending  to  show  a  criminal  intent  on  the  part  of  the  de- 
fendant, would  be  a  sufficient  corroboration  of  her  testimony  to  bring  the 
case  within  the  statute,  although  it  might  difier  from  hers  as  to  the  particular 
method  employed  to  produce  abortion.    People  v.  Josselyn,  39  CaL  393. 

1109.  Upon  a  trial  for  the  violation  of  any  of  the  provisions 
of  Chapter  IX,  Title  IX,  Part  I,  of  this  Code,  it  is  not  necessary 
to  prove  the  existence  of  any  lottery  in  which  any  lottery  ticket 
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purports  to  have  been  issued,  or  to  prove  the  actual  signing  of 
any  such  ticket  or  share,  or  pretended  ticket  or  share,  of  anj 
pretended  lottery,  nor  that  any  lottery  ticket,  share,  or  interest 
was  signed  or  issued  by  the  authority  of  any  manager,  or  of  any 
person  assuming  to  have  authority  as  manager;  but  in  all  cases 
proof  of  the  sale,  furnishing,  bartering,  or  procuring  of  any 
ticket,  share,  or  interest  therein,  or  of  any  instrument  purport- 
ing to  be  a  ticket,  or  part  or  share  of  any  such  ticket,  is  evi- 
dence that  such  share  or  interest  was  signed  and  issued  according 
to  the  purport  thereof. 

mo.  Upon  a  trial  for  having;  with  an  intent  to  cheat  or  de- 
fraud another  designedly,  by  any  false  pretense,  obtained  the 
signature  of  any  person  to  a  written  instrument,  or  having  ob- 
tained from  any  person  any  money,  personal  property,  or  valu- 
able thing,  the  defendant  can  not  be  convicted  if  the  false  pre- 
tense was  expressed  in  language,  dnaccompanied  by  a  false 
token  or  writing,  unless  the  pretense,  or  some  note  or  mem- 
orandum thereof,  be  in  writing,  subscribed  by  or  in  the  hand- 
writing of  the  defendant,  or  unless  the  pretense  be  proven  by 
the  testimony  of  two  witnesses,  or  that  of  one  witness,  and 
corroborating  circumstances;  but  this  section  shall  not  apply 
to  a  prosecution  for  falsely  representing  or  personating  another, 
and,  in  such  assumed  character,  marrying,  or  receiving  any 
money  oi  property. 

1111.  A  conviction  can  not  be  had  on  the  testimony  of  an 
accomplice,  unless  he  is  corroborated  by  other  evidence  which 
in  itself,  and  without  the  aid  of  the  testimony  of  the  accom- 
plice, tends  to  connect  the  defendant  with  the  commission  of 
the  offense;  and  the  corroboration  is  not  sufficient,  if  it  merely 
shows  the  commission  of  the  offense,  or  the  circumstances 
thereof. 

1.  Aooomplioe's  Testimony,  Unoorroborated,  not  SufBcient  to 
Convict. — A  defendant  can  not  be  convicted  of  a  criminal  offense  upon  the 
testimony  of  an  accomplice,  unless  there  is  other  evidence  which  of  itself, 
and  without  the  aid  of  the  testimony  of  the  accomplice,  tends  in  some  degree  to 
connect  the  defendant  with  the  commission  of  the  offense.  People  v.  Oamett, 
29  Cal.  622;  People  v.  Ames,  39  Id.  403;  People  v.  Melvane,  Id.  614;  PeopU 
V.  Warren,  Id.  661;  People  v.  Cleveland,  49  Id.  577;  People  v.  CurUe,  63  Id. 
604.  The  corroborating  evidence  is  not  sufficient  if  it  merely  tends  to  raise 
a  suspicion  of  the  guilt  of  the  accused.  People  v.  Thompson,  50  Id,  480.  But 
it  need  not  tend  to  establish  the  precise  facts  testified  to  by  the  accom- 
plice. It  is  sufficient  if  it  tends  to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  People  v.  Cloonan,  Id.  449.  A  person  who  has  no  knowl- 
edge of  a  crime  until  after  it  has  been  committed,  and  who  simply  purchases 
property  that  has  been  stolen,  is  not  an  accomplice  whose  testimony  requires 
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corroborfttion.  People  v.  Barric,  49  Id.  342.  The  testimony  of  a  feigned 
Accomplice  need  not  be  corroborated.  People  v.  FarreU,  30  Id.  316.  Acts 
of  an  accomplice  to  be  evidence  against  an  accused  must  constitute  a  portion 
of  the  res  gesUe.  People  v.  Stanley ^  47  Id.  114.  Statements  of  an  accomplice 
are  not  evidence  unless  given  as  testimony  in  the  case,  or  made  in  defendant's 
presence,  or  during  the  pendency  of  the  criminal  enterprise,  and  in  further- 
ance of  its  objects.  People  v.  Moore^  45  Id.  19.  The  jury  are  the  exclusive 
judges  of  the  credibility  of  an  accomplice.     I^eople  v.  OiUon^  53  Id.  601. 

[1112.  Repealed  by  act,  approved  March  12,  1880;  in  effect 
from  its  passage.     Amendments  1880,  6.] 

1113.  The  court  may  direct  the  jury  to  be  discharged,  where 
it  appears  that  it  has  not  jurisdiction  of  the  offense,  or  that  the 
facts  charged  do  not  constitute  an  offense  punishable  by  law. 
[Amendment,  approved  April  9,  1880;  in  effect  immediately, 

X  JttriBdiotion  of  Offensafl.  — 8ecs.  777,  794,  and  notes. 

1114.  If  the  jury  be  discharged  because  the  court  has  not 
jurisdiction  of  the  offense  charged,  and  it  appear  that  it  was 
committed  out  of  the  jurisdiction  of  this  state,  the  defendant 
must  be  discharged.  [Amendment,  approved  April  9,  1880;  in 
effect  immediately, 

1.  Crime  Committed  by  PerBon  out  of  State.— Sec.  27,  subd.  3,  n.  3. 

2.  Joriadlction  of  Offenses.— Sees.  777-794,  and  notes. 

1115.  If  the  offense  was  committed  within  the  exclusive  juris- 
diction of  another  county  of  this  state,  the  court  must  direct 
the  defendant  to  be  committed  for  such  time  as  it  deems 
reasonably,  to  await  a  warrant  from  the  proper  county  for  his 
arrest;  or  if  the  offense  is  a  misdemeanor  only,  it  may  admit 
him  to  bail  in  an  undertaking,  with  sufficient  sureties,  that  he 
will,  within  such  time  as  the  court  may  appoint,  render  himself 
amenable  to  a  warrant  for  his  arrest  from  the  proper  county; 
and,  if  not  sooner  arrested  thereon,  will  attend  at  the  office  of 
the  sheriff  of  the  county  where  the  trial  was  had,  at  a  certain 
time  particularly  specified  in  the  undertaking,  to  surrender 
himself  upon  the  warrant,  if  issued,  or  that  his  bail  will  forfeit 
such  sum  as  the  court  may  fix,  to  be  mentioned  in  the  under* 
taking;  and  the  clerk  must  forthwith  transmit  a  certified  copy 
of  the  indictment  or  information,  and  of  all  the  papers  filed  in 
the  action,  to  the  district  attorney  of  the  proper  county,  the 
expense  of  which  transmission  is  chargeable  to  that  county. 
[Amendment,  approved  April  9, 1880;  in  effect  immediately, 

1116.  If  the  defendant  is  not  arrested  on  a  warrant  from  the 
proper  county,  as  provided  in  section  1115,  he  must  be  dis- 
charged from  custody,  or  his  bail  in  the  action  is  exonerated, 
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or  money  deposited  instead  of  bail  must  be  refunded,  as  the 
case  may  be,  and  the  sureties  in  the  undertaking,  as  mentioned 
in  that  section,  must  be  discharged.  If  he  is  arrested,  the 
same  proceedings  must  be  had  thereon  as  upon  the  arrest  of  a 
defendant  in  anothrer  county  on  a  warrant  of  arrest  issued  by  a 
magistrate., 

1117.  If  the  jury  is  discharged  because  the  facts  as  charged 
do  not  constitute  an  offense  punishable  by  law,  the  court  must 
order  that  the  defendant,  if  in  custody,  be  discharged;  or  if 
admitted  to  bail,  that  his  bail  be  exonerated;  or  if  he  has 
deposited  money  instead  of  bail,  that  the  money  be  refunded  to 
him,  unless  in  its  opinion  a  new  indictment  or  information  can 
be  framed  upon  which  the  defendant  can  be  legally  conyicted, 
in  which  case  it  may  direct  the  district  attorney  to  file  a  new 
information,  or  (if  the  defendant  has  not  been  committed  by  a 
magistrate)  direct  that  the  case  be  submitted  to  the  same  or 
another  grand  jury;  and  the  same  proceedings  must  be  had 
thereon  as  are  prescribed  in  section  nine  hundred  and  ninety- 
eight;  provided,  that  after  such  order  or  submission  the  defend- 
ant may  be  examined  before  a  magistrate,  and  discharged  or 
committed  by  him  as  in  other  cases.  [Amendment,  approved 
April  9,  1880;  in  effect  imm^dialely, 

1118.  If,  at  any  time  after  the  evidence  on  either  side  is 
closed,  the  court  d^ems  it  insufficient  to  warrant  a  conviction, 
it  may  advise  the  jury  to  acquit  the  defendant.  But  the  jury 
are  not  bound  by  the  advice. 

1.  Advise  an  Acqnlttal.—P«opfe  v.  Welch,  49  Cal.  181. 

1119.  When,  in  the  opinion  of  the  court,  it  is  proper  that 
the  jury  should  view  the  place  in  which  the  offense  is  charged 
to  have  been  committed,  or  in  which  any  other  material  fact 
occurred,  it  may  order  the  jury  to  be  conducted  in  a  body,  in 
the  custody  of  the  sheriff,  to  the  place,  which  must  be  shown 
to  them  by  a  person  appointed  by  the  court  for  that  purpose; 
and  the  sheriff  must  be  sworn  to  suffer  no  person  to  speak  or 
communicate  with  the  jury,  nor  to  do  so  himself,  on  any  sub- 
ject connected  with  the  trial,  and  to  return  them  into  court 
without  unnecessary  delay,  or  at  a  specified  time. 

1.  Viewing  PremlBes  by  Jury.— When  a  jary  is  pennitted  by  the  court 
to  view  the  place  where  an  offense  is  charged  to  have  been  committed,  or  in 
which  any  other  material  fact  occnrred,  no  person  can  be  allowed,  even  by 
the  conrt,  to  speak  to  them  on  any  subject  connected  with  the  triaL 
People  y.  Oreen,  53  CaL  60.  The  jury  may  be  permitted  to  view  the  place 
in  which  the  offense  is  charged  to  have  been  committed  without  the  presence 
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of  the  defendant  who  U  on  triaL  Such  viewing  is  not  any  part  of  the  trial 
within  the  meaning  of  the  statute  requiring  the  defendant's  presence  during 
the  trial  People  v.  Bonney,  19  Id.  426.  But  in  Benton  v.  State,  30  Ark.  328, 
348,  after  an  examination  of  the  authorities,  it  was  held,  that  the  defendant 
was  entitled  to  accompany  the  jury  in  viewing  the  premises  where  the  crime 
is  alleged  to  have  been  committed.  See  also  State  v.  BertiUt  24  La.  Ann.  46; 
EoBttoood  V.  People,  Z  Park.  Crim.  R.  25. 

1120.  If  a  juror  boa  any  personal  knowledge  respecting  a 
fact  in  controversy  in  a  cause,  he  must  declare  the  same  in 
open  court  during  the  trial.  If,  during  the  retirement  of  the 
jury,  a  juror  declare  a  fact  which  could  be  evidence  in  the 
cause,  as  of  bis  own  knowledge,  the  jury  must  return  into 
court.  lu  either  of  these  cases,  the  juror  making  the  state- 
ment must  be  sworn  as  a  witness  and  examined  in  the  presence 
of  the  parties. 

1121.  The  jurors  sworn  to  try  an  action  may,  at  any  time 
before  the  submission  of  the  cause  to  the  jury,  in  the  discretion 
of  the  court,  be  permitted  to  separate  or  be  kept  in  charge  of 
a  proper  officer.  The  officer  must  be  sworn  to  keep  the  jurors 
together  until  the  next  meeting  of  the  court,  to  suffer  no  per- 
son to  speak  to  them  or  communicate  with  them,  nor  to  do  so 
himself,  on  any  subject  connected  with  the  trial,  and  to  return 
them  into  court  at  the  next  meeting  thereof.  [Amendment,  ap- 
proved April  9,  1880;  in  effect  immediately, 

1.  8ep£uration  of  Jtuy. — An  order  of  the  court  authorizing  the  sheriff  to 
receive  from  the  jury  a  sealed  verdict,  if  they  should  agree  during  the  night, 
and  upon  its  receipt  to  allow  the  jury  to  separate  until  the  session  of  the 
court  upon  the  following  morning,  can  not  afterwards  be  complained  of  by 
the  defendant,  if  he  consented  thereto.     People  v.  KeUy,  46  Cal.  356. 

1122.  The  jury  must  also,  at  each  adjournment  of  the  court, 
whether  permitted  to  separate  or  kept  in  charge  of  officers,  be 
admonished  by  the  court  that  it  is  their  duty  not  to  converse 
among  themselves,  or  with  any  one  else,  on  any  subject  con- 
nected with  the  trial,  or  to  form  or  express  any  opinion  thereon 
until  the  cause  is  finally  submitted  to  them. 

1123.  If,  before  the  conclusion  of  the  trial,  a  juror  becomes 
sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may 
order  him  to  be  discharged.  In  that  case  a  new  juror  may  be 
sworn,  and  the  trial  begin  anew,  or  the  jury  may  be  discharged, 
and  a  new  jury  then  or  afterwards  impaneled. 

1124.  The  court  must  decide  all  questions  of  law  which  arise 
in  the  course  of  a  trial. 

X  QnestiooB  of  Law. — ^A  court  has  no  right  to  submit  to  the  determina- 
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tion  of  a  jury  questions  of  mere  law.     The  pertinency  of  evidence  is  a  ques- 
tion of  law  which  the  court  should  detenmn&     People  v.  Ivey,  49  Cat  56. 
2.  Court  miiBt  Declare  the  loiw.— Sec.  1093,  subd.  6,  n.  7. 

1125.  On  a  trial  for  libel,  the  jury  has  the  right  to  deter- 
mine the  law  and  the  fact.  [Amendment,  approved  April  9, 1880; 
in  effect  immedicUely. 

1.  State  Constitution,  art.  I,  sec.  9. 

1126.  On  a  trial  for  any  other  offense  than  libel,  qaestions 
of  law  are  to  be  decided  by  the  court,  questions  of  fact  by  the 
jury;  and,  although  the  jury  have  the  power  to  find  a  general 
yerdict,  which  includes  questions  of  law  as  well  as  of  fact,  they 
are  bound,  nevertheless,  to  receive  as  law  what  is  laid  down  as 
such  by  the  court.  [Amendment,  approved  April  9,  1880;  in 
effect  immediately. 

1.  Charglne;  Jtiry  with  Respect  to  Questions  of  Fact. — Sec.  1093, 
Bubd.  6,  n.  8. 

2.  Queationsof  Law.— Sec.  1124,  n.  1. 

3.  Jury  Bound  by  lostruotions,  although  Erroneous. —The  jury 
must  receive  the  law  as  laid  down  to  them  by  the  court  in  its  instructions. 
They  are  not  at  liberty  to  disregard  the  instructions  given,  although  erro- 
neous, and  a  verdict  which  is  rendered  in  opposition  thereto  will  be  set  aside 
on  motion,  as  **  against  law."  Emerson  v.  County  qf  Santa  Clara,  40  CaL  645; 
Armstrong,  Adm'r,  v.  Keith,  20  Am.  Dec.  133,  n. 

1127.  In  charging  the  jury,  the  court  must  state  to  them  all 
matters  of  law  necessary  for  their  information.  Either  party 
may  present  to  the  court  any  written  charge,  and  request  that 
it  be  given.  If  the  court  thinks  it  correct  and  pertinent,  it 
must  be  given;  if  not,  it  must  be  refused.  Upon  each  charge 
presented  and  given  or  refused,  the  court  must  indorse  aud  sign 
its  decision.  If  part  be  given  and  part  refused,  the  court  must 
distinguish,  showing  by  the  indorsement  what  part  of  the  charge 
was  given,  and  what  part  refused. 

1.  Instructions. — In  criminal  cases,  instructions  should  not  be  given  to 
the  jury,  unless  founded  upon  some  evidence  that  has  been  adduced  at  the 
trial.  They  should  be  predicated  upon  some  theory,  logically  deducible 
from  at  least  some  portion  of  the  testimony.  People  v.  Hobertu,  6  Cal.  214; 
People  V.  Graham,  21  Id.  261;  People  v.  Sanchez,  24  Id.  17;  Peojyle  v.  Murphy, 
47  Id.  103;  PeopU  v.  Estrado,  49  Id.  171;  PeopU  v.  Vasquez,  Id.  560;  PeopU 
V.  Turley,  50  Id.  469;  People  v.  AtJierton,  61  Id.  495;  People  v.  Cummings,  6 
Pac.  C.  L.  J.  938.  Alleged  errors  upon  merely  abstract  propositions  of  law, 
in  giving  instructions  will  not  be  reviewed.  People  v.  Walnh,  43  CaL  447.  A 
defendant  who  seeks  a  reversal  of  judgment,  on  the  ground  of  error  in  giving 
or  refusing  instructions,  must  have  sufficient  of  the  facts  in  the  case  set 
forth  in  the  record  to  show  that  the  instructions  requested  are  pertinent. 
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People  V.  Dkhf  32  Id.  213.  Bat  if  the  action  of  the  court  in  paving  or  refusing 
such  instructions  is  erroneous  under  any  possible  state  of  facts,  the  appellate 
court  will  review  it,  notwithstanding  there  is  no  evidence  in  the  record. 
People  V.  Dick,  32  Id.  213;  People  v.  Torres,  38  Id.  141;  People  v.  PadiUia,  42 
Id.  535.  If  the  jury  are  erroneously  instructed  as  to  what  the  law  is  in  one 
part  of  the  charge,  a  correct  statement  of  the  law  in  another  part  does  not 
cure  the  error.  If  contradictory  on  a  material  point,  a  new  trial  will  be 
granted.  People  v.  Campbell,  30  Id.  312;  People  v.  Valencia,  43  Id.  552;  People 
V.  Anderson,  44  Id.  65;  People  v.  Wong  Ah  Ngow,  54  Id.  151;  People  v.  Meaner- 
amith,  7  Pac.  C.  L.  J.  106.  If  an  instruction  asked  for  by  the  defendant 
properly  states  the  law,  it  should  be  given  in  the  very  words  asked.  People 
V.  WiUiains,  17  Cal.  142.  But  if  already  given,  it  need  not  be  repeated.  Peo- 
ple V.  KeUy,  28  Id.  424;  People  v.  Strong,  30  Id.  154;  PeopUt  v.  Murray,  41  Id. 
66.  When  refused  because  similar  instructions  are  already  given,  the  court 
should  be  careful  to  place  its  refusal  upon  such  ground,  or  the  jury  may  be 
misled  thereby.  People  v.  Hurley,  8  Id.  390.  See  People  v.  Ramirez,  13  Id. 
172;  People  v.  King,  27  Id.  507.  A  defendant  can  not  complain  of  an  instruc- 
tion, unless  he  has  been  injured  thereby.  People  v.  Nichol,  34  Id.  211;  Peo- 
ple V.  Ah  Kong,  49  Id.  6.  Neither  can  he  complain  of  the  failure  of  the  court 
to  instruct  the  jury  upon  a  particular  point,  if  he  fails  to  ask  for  an  instruc- 
tion upon  that  point.  People  v.  Haun,  44  Id.  96;  People  v.  Ah  Wee,  48  Id. 
236.  In  reWewing  the  instructions  of  the  lower  court,  the  whole  charge  will 
be  taken  together,  and  if,  without  straining  any  portion  of  the  language,  it 
harmonizes  as  a  whole,  and  fairly  and  correctly  presents  the  law  bearing  on 
the  issues  tried,  the  appellate  court  will  not  disturb  the  judgment,  because 
a  separate  instruction  does  not  contain  all  the  conditions  and  limitations, 
which  are  to  be  gathered  from  the  entire  text.  People  v.  Bagn^ell,  31  Id.  409; 
PeopU  V.  DoyeU,  48  Id.  85;  People  v.  Welch,  49  Id.  174.  Courts  may  require 
instructions  that  the  parties  desire  to  have  given  to  be  handed  to  them  before 
the  argument  of  the  case  commences;  but  if  it  becomes  necessary,  from  the 
course  of  the  argument,  to  give  other  instructions  than  those  requested,  to 
prevent  injustice,  they  should  be  given.  People  v.  Scare,  18  Id.  635.  Irrele- 
vant portions  of  an  instruction  may  be  stricken  out.  People  v.  CoUa,  49  Id. 
166.  It  is  unnecessary  to  charge  the  jury  that  they  are  the  exclusive  judges 
of  the  fact.  People  v.  Bogjs,  20  Id.  432.  Uncertain  and  confused  instruc- 
tions should  not  be  given.  People  v.  Hurley,  6  Pac.  C.  L.  J.  166.  Alleged 
errors  in  giving  or  refusing  instructions  will  not  be  reviewed  unless  embodied 
in  a  bill  of  exceptions,  or  indorsed  by  the  judge,  showing  the  action  of  the 
court  thereon.  People  v.  Thompson,  28  Id.  214;  People  v.  Tetherow,  40  Id. 
286. 

2.  Charging  Jurors  upon  Questions  of  Fact— Sec  10^,  subd.  6,  n.  8. 

3.  Oral  Instructions.— Sec.  1094,  subd.  6,  n.  9. 

4.  Instructions  upon  Insanity.— Sec.  26,  subd.  3,  n.  7. 

5.  Presumption  of  Innocence. — Sec.  1096,  n.  1. 

1128.  After  hearing  the  charge,  the  jury  may  either  decide 
in  court  or  may  retire  for  deliberation.  If  they  do  not  agree 
without  retiring,  an  officer  must  be  sworn  to  keep  them  to- 
gether in  some  private  and  convenient  place,  and  not  to  permit 
any  person  to  speak  to  or  communicate  with  them,  nor  to  do  so 
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himself,  unless  by  order  of  the  court,  or  to  ask  them  whether 
they  have  agreed  upon  a  verdict,  aud  to  return  them  into  court 
when  they  have  so  agreed,  or  when  ordered  by  the  court. 
1.  Oath  of  Officer  in  Charge  of  Jury.— Sec.  1440. 

1129.  When  a  defendant  who  has  given  bail  appears  for  trial, 
the  court  may,  in  its  discretion,  at  any  time  after  his  appear- 
ance for  trial,  order  him  to  be  committed  to  the  custody  of  the 
proper  officer  of  the  county,  to  abide  the  judgment  or  furtber 
order  of  the  court,  and  he  must  be  committed  and  held  in  cus- 
tody accordingly. 

1130.  If  the  district  attorney  fails  to  attend  at  the  trial,  the 
court  must  appoint  some  attorney  at  law  to  perform  the  duties 
of  the  district  attorney  on  such  trial. 

1.  Distriot  Attorney,  Duties  ot— Political  Code,  sees.  4256-4258. 

2.  Assistant  Counsel  for  District  Attorney.— Whether  the  district 
attorney  should  be  allowed  associate  counsel  to  aid  in  the  management  of  a 
criminal  case  is  a  matter  resting  in  the  discretion  of  the  trial  court,  and  un- 
less that  discretion  is  abused,  the  appellate  court  will  not  interfere.  People 
V.  BlackweU,  27  Cal.  65. 

3.  Argument— Sec.  1093,  subd.  5,  n.  4. 

4.  Numberof  Counsel.— Sec.  1095. 

5.  Order  of  Argument.— Sec.  1095,  n.  1. 

1131.  Upon  a  trial  for  larceny  or  embezzlement  of  money, 
bank  notes,  certificates  of  stock,  or  valuable  securities,  the 
allegation  of  the  indictment  or  information,  so  far  as  regards 
the  description  of  the  property,  is  sustained,  if  the  offender  be 
proved  to  have  embezzled  or  stolen  any  money,  bank  notes, 
certificates  of  stock,  or  valuable  security,  although  the  particu- 
lar species  of  coin  or  other  money,  or  the  number,  denomina- 
tion, or  kind  of  bank  notes,  certificates  of  stock,  or  valuable 
security,  be  not  proved;  and  upon  a  trial  for  embezzlement,  if 
the  offender  be  proved  to  have  embezzled  any  piece  of  coin  or 
other  money,  any  bank  note,  certificate  of  stock,  or  valuable 
security,  although  such  piece  of  coin  or  other  money,  or  such 
bank  note,  certificate  of  stock,  or  valuable  security,  may  have 
been  delivered  to  him  in  ord^r  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same, 
and  such  part  shall  have  been  returned  accordingly.  [Amende 
menl,  approved  April  9,  1880;  in  effect  immediately, 

X  Proof  of  Money  Stolen. — It  is  not  necessary  to  justify  a  verdict  of 
guilty  of  larceny,  that  the  prosecution  should  prove  that  money  stolen  an- 
swered the  description  contained  in  the  information.  Under  this  section 
strict  proof  of  the  character  of  the  money  stolen  is  unnecessary.  People  v. 
mison,  6  Pac.  C.  L.  J.  45a 


Digitized  by 


Google 


331  CONDUCT  OP  THE  JURY.    "   g  §1135-1137 


CHAPTER  in. 

CONDUCT  OF  THE  JURY  AFTER  THE  CAUSE  IS  SUBMITTED  TO 

THEM. 

Section  1135.  Room  and  accommodationa  for  the  jury  after  retirement, 
how  provided. 

1136.  Accommodations  for  jury  when  kept  together. 

1 137.  What  papers  the  jury  may  take  with  them. 

1138.  After  retirement  may  return  for  information. 

1139.  If  juror  after  retirement  become  sick,  eta,  jury  to  be  dis- 

charged. 

1 140.  Not  to  be  discharged  for  any  other  cause,  unless  there  is  no 

reasonable  probability  that  they  can  agree. 

1141.  When  jury  discharged  or  prevented  from  giving  a  verdict, 

cause  to  be  again  tried. 

1142.  Court  may  adjourn  during  absence  of  jury,  but  deemed  open 

for  all  purposes  connected  with  cause. 

1143.  Repealed. 

1135.  A  room  must  be  provided  by  the  supervisors  of  each 
county  for  the  use  of  the  jury,  upon  their  retirement  for  delib- 
eration, with  suitable  furnibure,  fuel,  lights,  and  stationery. 
K  the  supervisors  neglect,  the  court  may  order  the  sheriflF  to  do 
so,  and  the  expenses  incurred  by  him  in  carrying  the  order  into 
effect,  when  certified  by  the  court,  are  a  county  charge. 

1.  Jury  Ezpensea.  —Sec.  4344,  Political  Code,  subd.  3. 

1138.  While  the  jury  are  kept  together,  either  during  the 
progress  of  the  trial  or  after  their  retirement  for  deliberation, 
they  must  be  provided  by  the  sheriff,  at  the  expense  of  the 
county,  with  suitable  and  sufficient  food  and  lodging. 

1137.  Upon  retiring  for  deliberation,  the  jury  may  take  with 
them  all  papers  (except  depositions)  which  have  been  received 
as  evidence  in  the  cause,  or  copies  of  such  public  records  or 
private  documents  given  in  evidence  as  ought  not,  in  the  opin- 
ion of  the  court,  to  be  taken  from  the  person  having  them  in 
possession.  They  may  also  take  with  them  the  written  instruc- 
tions given,  and  notes  of  the  testimony  or  other  proceedings 
on  the  trial,  taken  by  themselves  or  any  of  them,  but  none 
taken  by  any  other  person. 

1.  Jury  may  Take,  What. — As  a  general  rule  the  jury  can  not,  with- 
out the  permission  of  the  court,  take  with  them  upon  retiring  to  deliberate, 
any  papers  or  books  which  have  been  introduced  in  evidence  upon  the  trial. 
Pound  V.  State,  43  Ga.  88,  140;  Newkirk  v.  State,  27  Ind.  1;  State  v.  Smith,  6 
R.  L  33.  Whether  a  violation  of  this  rule  will  be  such  error  as  will  vitiate 
the  verdict,  depends  upon  the  circumstances  of  each  particular  case.     Where 
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papers  which  had  been  introduced  in  evidence  upon  the  trial  were  taken  by 
the  jury  to  their  room  inadvertently,  without  permission,  but  it  did  not 
appear  that  any  use  had  been  made  of  them,  a  new  trial  was  refused.  Bersch 
V.  State,  13  Ind.  434.  See  People  v.  Page,  1  Idaho  Ter.  114.  But  where  the 
jury  were  furnished  by  the  sheriff  with  a  volume  of  Bishop's  Criminal  Law, 
without  the  consent  of  the  defendant  or  permission  of  the  court,  a  new  trial 
was  granted.  Newhirk  v.  State,  27  Ind.  1.  So  where  they  were  furnished 
with  a  copy  of  the  laws  of  the  state  where  the  trial  was  had,  a  new  trial  was 
granted.  Staie  v.  Smith,  6  R.  I.  33.  By  this  section  permission  is  given  to 
the  jury  to  take  with  them  all  papers,  except  depositions,  which  have  been 
received  in  evidence.  Also  the  written  instructions  given,  and  such  notes  of 
the  testimony  as  they  may  have  taken  themselves.  It  is  error,  however,  to 
permit  the  jury  to  take  with  them  written  instructions  which  the  court  has 
refused  to  give,  but  if  such  refused  instructions  are  asked  by  and  are  favor- 
able to  the  defendant,  the  fact  that  the  jury  takes  them,  can  not  prejudice 
him.     People  v.  Cumminga,  6  Pac.  C.  L.  J.  938. 

1138.  After  the  jury  have  retired  for  deliberation,  if  there  be 
8uy  disagreement  between  them  as  to  the  testimony,  or  if  they 
desire  to  be  informed  on  any  point  of  law  arising  in  the  cause, 
they  must  require  the  officer  to  conduct  them  into  court.  Upon 
being  brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  district  attorney 
and  the  defendant  or  his  counsel,  or  after  they  have  been  called. 
[Amendment,  approved  March  30,  1874;  in  effect  July  1,  1874. 

1.  Jury  most  Return  for  Infoniiation. — It  is  the  duty  of  the  jury,  if 
there  is  any  disagreement  between  them  as  to  the  testimony,  or  if  they  desire 
information  tipon  any  point  of  law  arising  in  the  cause,  to  return  into  court 
for  the  required  information.  People  v.  Heraey,  63  CaL  674.  If  they  desire 
to  be  further  instructed  as  to  the  law  of  the  case,  the  court  must  instruct 
them  in  writing,  or,  if  orally,  in  the  presence  of  the  phouographic  reporter. 
To  orally  instruct  them,  in  the  latter*s  absence,  is  error  per  se.  People  v. 
Jlersey,  63  Id.  674.  Neither  should  such  instructions  be  given  in  the  absence 
of  the  defendant's  attorney,  although  the  defendant  himself  is  present,  with- 
out proof  of  notice  to  him  of  the  return  of  the  jury.  People  v.  Trim,  37  Id. 
274.  The  latter  decision  was  made  under  section  408  of  the  criminal  prac- 
tice act,  which  provided  that  notice  should  be  given  to  "defendant  aiul  his 
counsel"    Hittel's  Gen.  Laws,  p.  1995. 

1139.  If,  after  the  retirement  of  the  jury,  one  of  them  be 
taken  so  sick  as  to  prevent  the  continuance  of  his  duty,  or  any 
other  accident  or  cause  occur  to  prevent  their  being  kept  for 
deliberation,  the  jury  may  be  discharged. 

1.  Discharge  of  Jury  not  an  Acquitted.— The  discharge  of  the  jury  for 
such  causes  as  are  specified  in  this  section,  does  not  amount  to  an  acquittal 
of  defendant  Ex  parte  McLaughlin,  41  Cal.  212;  PeopUv,  Cage,  48  Id.  323. 
See  687,  n.  The  power  conferred  upon  the  court,  however,  te  discharge  a 
jury  without  the  defendants  consent,  is  not  an  absolute,  uncontrolled,  dis- 
cretionary power.    It  must  be  exercised  in  accordance  with  established  legal 
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rules  and  a  sonnd  legal  discretion  in  the  application  of  snch  xulefl  to  the  facts 
amd  circumstances  of  each  particular  case,  and  in  this  state  is  subject  to  re- 
view by  an  appellate  court.     Ex  parte  MeLaugldin^  41  Id.  219. 

1140.  Except  as  provided  in  the  last  section,  the  jury  can  not 
be  discharged  after  the  cause  is  submitted  to  them  until  they 
have  agreed  upon  their  verdict  and  rendered  it  in  open  court, 
unless  by  consent  of  both  parties,  entered  upon  the  minutes,  or 
unless,  at  the  expiration  of  such  time  as  the  court  may  deem 
proper,  it  satisfactorily  appears  that  there  is  no  reasonable 
probability  that  the  jury  can  agree. 

1.  Acquittal.— Sec.  687,  n.  1. 

2.  Jeopardy.— Sec.  687,  n.  1. 

3.  Consent  of  both  Parties. — The  jury  in  a  criminal  case  may  be  dis- 
charged by  the  consent  of  both  parties  entered  in  the  minutes,  although  they 
have  not  agreed  upon  a  verdict  People  v.  Wehhy  38  Cal.  467.  Such  discharge 
does  not  amount  to  an  acquittal  of  the  defendant.  Ex  parte  McLaughlin,  41 
Id.  212;  People  v.  Cage,  48  Id.  323. 

1141.  In  all  cases  where  a  jury  is  discharged  or  prevented 
from  giving  a  verdict  by  reason  of  an  accident  or  other  cause, 
except  where  the  defendant  is  discharged  during  the  progress 
of  the  trial,  or  after  the  cause  is  submitted  to  them,  the  cause 
may  be  again  tried.  [Amendment,  approved  April  9,  1880;  in 
effect  immediately, 

1.  Jeopardy.— Sec.  687,  n.  1. 

1142.  While  the  jury  are  absent  the  court  may  adjourn  from 
time  to  time,  as  to  other  business,  but  it  must  nevertheless  be 
open  for  every  purpose  connected  with  the  cause  submitted  to 
the  jui-y  until  a  verdict  is  rendered  or  the  jury  discharged. 

[1143.  Repealed  by  act  approved  March  12,  1880;  in  effect 
from  its  passage.     Amendments  1880,  6.] 


CHAPTER   IV. 
THE  VERDICT. 

Section  1147.  Return  of  jury. 

1 148.  Appearance  of  defendant. 

1 149.  Manner  of  taking  verdict. 

1150.  Verdict  may  be  general  or  special. 

1151.  General  verdict. 

1152.  Special  verdict. 

1153.  Special  verdict,  how  rendered. 

1 154.  Fomi  of  special  verdict. 

1155.  Judgment  on  special  verdict. 

1156.  When  special  verdict  defective,  new  trial  to  be  ordered. 
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Section  11 57.  Jury  to  find  degree  of  crime. 

1158.  Jury  may  find  upon  charge  of  previons  conviction. 

1159.  Jury  may  convict  of  lesser  ofiense,  or  of  attempt. 

1160.  Verdict  as  to  some  defendants,  and  another  trial  as  to  others. 

1161.  In  what  cases  court  may  direct  a  reconsideration  of  the 

verdict. 

1162.  When  judgment  may  be  given  on  informal  verdict. 

1163.  Polling  the  jury. 

1164.  Recording  the  verdict. 

1165.  Defendant,  when  to  be  discharged  or  detained  after  ac- 

quittal. 

1166.  Proceedings  upon  general  verdict  of  conviction  or  a  special 

verdict. 

1167.  Proceedings  on  verdict  of  acquittal  on  ground  of  insanity. 

1147.  Wben  the  jury  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court  by  the  officer  having  them  in 
charge.  Their  names  must  then  be  callecl,  and  if  all  do  not 
appear,  the  rest  must  be  discharged  without  giving  a  verdict. 
In  that  case  the  action  may  be  again  tried  at  the  same  or  another 
term. 

1.  OfBce  of  Trial  Jury.— In  FUzpairick  v.  Himmelman,  48  CaL  588,  it 
was  said  that  it  is  the  ofiSce  of  a  trial  jury,  by  their  verdict,  whether  gen- 
eral or  special,  to  find  the  facts  in  issue;  that  with  the  legal  effect  of  those 
facts,  as  resulting  in  a  judgment  in  favor  of  the  one  party  or  the  other,  they 
have  no  concern  M'batever.  A  juror  may  at  the  last  moment  dissent  from 
the  verdict  as  presented,  but  his  dissent  should  proceed  upon  the  question 
of  fad;  determined  by  the  verdict.  He  is  not  at  liberty  to  dissent  merely 
because  he  mistook  the  legal  effect  of  his  verdict,  or  ascertains  from  a  re- 
mark by  the  court  that  the  judgment  rendered  on  the  verdict  will  be  other 
than  he  had  anticipated. 

2.  Failure  to  Call  Names  of  Jury.— Where  the  verdict  is  received 
without  calling  the  names  of  the  jury,  the  omission  to  call  the  names  is  an 
irregularity  which  does  not  prejudice  the  defendant,  if  in  fact  the  jury  were 
all  present,  and  declared  the  verdict.     People  v.  Jiodundo,  44  Cal.  541. 

1148.  If  charged  with  a  felony,  the  defendant  must,  before 
the  verdict  is  received,  appear  in  person.  If  for  a  misdemeanor, 
the  verdict  may  be  rendered  in  his  absence.  [Amendmenly  ap- 
proved April  9,  1880;  in  effect  immediately, 

1.  Verdict  Rendered  in  Defendant's  Absence.— Where  defendant, 
who  was  indicted  for  a  felony,  was  absent  when  the  jury  rendered  a  verdict 
of  guilty,  but  returned  immediately  thereafter,  and  before  the  jury  was  dis- 
charged, knew  what  the  verdict  was,  and  had  an  opportunity  to  demand 
a  polling  of  the  jury,  the  verdict  was  held  not  invalidated  thereby.  Peuplr 
V.  Milier,  33  Cal.  99.  But  where  the  verdict  is  received  and  recorded,  and  the 
jury  discharged  while  defendant  is  not  personally  present,  a  new  trial  will  be 
granted.  People  v.  Beauchamp^  49  Id.  41.  The  defendant  is  entitled  to  be 
present  at  the  rendition  of  the  verdict,  and  is  also  entitled  to  be  present. 
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when,  if  the  jtuy  can  not  agree,  the  court  discharpies  them.  In  the  latter 
ease,  if  the  defendant  ia  not  present,  it  is,  in  law,  an  aoqnittal.  State  v. 
WUitoTij  50  Ind.  487.  See  generally  upon  the  right  of  the  defendant  to  be 
present  when  the  verdict  is  rendered.  Beaumont  v.  SteUe^  1  Tex.  App.  533; 
iitate  V.  Bray,  67  N.  C.  283;  SlaU  v.  Epps.  76  Id.  56;  StaU  v.  Spores,  4  Or. 
198;  Finch  v.  State,  53  Miss.  363. 

1149.  When  the  jury  app.ear  they  must  be  asked  by  the  court, 
or  clerk,  whether  they  have  agreed  upon  their  verdict,  and  if 
the  foreman  answers  in  the  afBrmative,  they  must,  on  being  re- 
quired, declare  the  same. 

1150.  The  jury  may  render  a  general  verdict,  or,  when  they 
are  in  doubt  as  to  the  legal  effect  of  the  facts  proved,  they  may, 
except  upon  a  trial  for  libel,  find  a  special  verdict.  [Amend- 
merit,  approved  April  9,  1880;  in  effect  immediately » 

1.  General  Verdict— Sec.  1151,  n.  1. 

2.  Special  Verdict. — It  is  improper  for  the  court  to  direct  the  jury  to 
render  a  special  verdict,  but  the  court  should,  upon  request  of  either  party, 
direct  the  jury  that  they  have  the  discretion  to  render  either  a  general  or 
special  verdict.     People  v.  Antonio,  27  Cal  404. 

1151.  A  general  verdict  upon  a  plea  of  not  guilty  is  either 
**  guilty"  or  *'  not  guilty,"  which  imports  a  conviction  or  acquit- 
tal of  the  offense  charged  in  the  indictment.  Upon  a  plea  of  a 
former  conviction  or  acquittal  of  the  same  offense,  it  is  either 
"for  the  people"  or  **  for  the  defendant."  When  the  defendant 
is  acquitted  on  the  ground  that  he  was  insane  at  the  time  of 
the  commission  of  the  act  charged,  the  verdict  must  be  **  not 
guilty  by  reason  of  insanity."  When  the  defendant  is  acquitted 
on  the  ground  of  variance  between  the  indictment  and  the 
proof,  the  verdict  must  be  **  not  guilty  by  reason  of  variance  be- 
tween indictment  and  proof."  [Amendment,  approved  March  30, 
1874;  in  effect  July  1,  1874. 

1.  General  Verdict. — Where  a  general  verdict  of  guilty  is  rendered,  it 
is  a  conviction  on  every  material  allegation  in  the  indictment;  but  if  the  jury 
intend  a  conviction  of  a  lesser  offense  than  that  charged,  but  necessarily  in- 
cluded in  it,  they  must  so  specify  in  the  verdict.  PeopU  v.  March,  6  Cal. 
643.  Where,  however,  the  indictment  chargoil  the  defendant  with  an  assault 
with  intent  to  commit  murder,  and  the  verdict  found  him  guilty  of  the  "in- 
dictment as  charged  to  him,"  it  was  held  that  these  words  conveyed  no  mean- 
ing. People  v.Ah  Qow,  53  Id.  627.  So,  if  the  crime  is  divided  into  degrees, 
the  jury  should  find  the  degree.  People  v.  Coch,  Id.  627.  A  verdict  which 
reads  ''guilty  as  charged  in  the  indictment"  is  conclusive  as  to  the  venue 
having  been  proven,  when  the  indictment  charges  the  venue,  and  tlie  evidence 
tends  to  show  the  offense  to  have  been  committed  within  the  jurisdiction  of 
the  trial  court.  People  v.  MagcUlonen,  15  Id.  426.  Where  the  verdict  found 
one  guilty  who  was  not  named  in  the  indictment,  and  was  silent  as  to  the 
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one  named,  it  was  held  to  be  a  finding  that  the  one  named  in  the  indictment 
was  not  guilty.  Peopk  v.Ah  Ye,  31  Id.  451.  But  see  People  v.  Ah  Kim,  34 
Id.  189.  A  verdicit  "we,  the  jury,  find  that  the  defendant  is  guilty  of  mur- 
der in  the  second  degree"  is  good,  both  in  form  and  substance.  People  v. 
Buckle]/ f  49  Id.  241.  A  verdict  **we,  the  jury,  in  the  case  of  *  *  *  do 
find  a  verdict  of  manslaughter,"  is  sufficient  in  substance.  People  v.  Perdue^ 
49  Id.  425.  •*  We,  the  jury,  find  the  defendant  guilty  as  indicted,  to  the 
sum  of  ninety  dollars,"  is  sufficient  in  substance  where  the  indictment  is  for 
embezzlement.  People  v.  Oilbei-l,  6  Pac.  C.  L.  J.  968.  If  there  be  a  plea  of 
not  guilty,  and  also  one  of  former  conviction  or  acquittal,  defendant  is  enti- 
tled to  a  verdict  on  each  plea,  and  until  there  is  such  a  verdict  there  can  be 
no  judgment  of  conviction.  People  v.  Kinsey,  61  Cal.  278.  See  also,  PeopU 
V.  Vanard,  6  Id.  562;  People  v.  EnglUh,  30  Id.  214;  PeopU  v.  Frank,  28  Id. 
507.  Defects  in  an  indictment  are  not  cured  by  a  general  verdict  of  guilty. 
People  V.  Wallace,  9  Id.  30. 

2.  Verdict  of  Guilty. — A  general  verdict  of  guilty  means  guilty  of  all 
that  the  indictment  sufficiently  alleges.  People  v.  Magellones,  15  Cal.  26; 
State  V.  Jones,  69  N.  C.  364;  State  v.  Noivlan,  64  Me.  531;  Lovell  v.  State, 
45  Ind.  550.  If  informal,  the  court  will,  nevertheless,  give  effect  to  it, 
whether  for  or  against  the  defendant.  People  v.  McCarty,  48  Cal.  557;  Ar- 
nold V.  State,  51  Ga.  144;  Bloomht(g  v.  State,  8  Blackf.  205.  A  verdict  of 
guilty  upon  one  count,  and  silent  upon  others,  is  an  acquittal  upon  such 
others.  State  v.  Watson,  63  Me.  128;  Gt(enther  y.  People,  24  N.  Y.  100.  If  a 
crime  is  divided  into  degrees,  the  jury  should  find  the  degree  of  the  crime  of 
which  the  defendant  is  guilty.  A  general  verdict  in  such  a  case  is  insufficient. 
People  V.  Cock,  53  Cal.  627;  People  v.  Ah  Qow,  Id.  628.  Surplusage  in  a  ver- 
dict does  not  vitiate  it,  but  it  may  be  rejected.  People  v.  Ah  Kim,  34  Id. 
189.  Bit  tick  v.  State,  40  Tex.  117;  McEntee  v.  State,  24  Wis.  43.  But  if  a 
verdict  is  uncertain,  no  valid  judgment  can  be  rendered  upon  it.  State  v. 
Coon,  18  Minn.  518.  As  where  it  fails  to  show  which  of  two  defendants  is 
meant  to  be  convicted.  Favor  v.  State,  54  Ga.  249.  Or  on  which  of  two  counts 
a  conviction  is.  Campbell  v.  Beg,,  1  Cox  C.  C.  269;  Day  v.  People,  76  111. 
380.  But  a  verdict  which  finds  "  the  de/endances  guilty  as  charged  in  the 
inditsement,"  is  not  uncertain.  People  v.  Sepulveda,  7  Pac.  C.  L.  J.  688.  A 
verdict  may  be  ^mended  so  as  to  make  it  meet  the  requirements  of  the  law,  at 
any  time  while  the  jury  is  before  it  and  under  its  control.  People  v.  Jenkbis, 
6  Id.  323. 

3.  Acquittal.  —A  verdict  finding  a  person  guilty  who  is  not  named  in  the 
indictment,  is  an  acquittal  of  the  defendant.  People  y.  Ah  Ye,  31  Cal.  451. 
But  where  the  defendant  was  indicted  by  one  name,  and,  upou  arraignment, 
disclosed  another  as  his  true  name,  under  which  the  prosecution  was  con 
ducted,  a  verdict  of  guilty,  in  which  the  original  title  of  the  cause  was  pre- 
fixed, is  sufficient.  People  v.  Ah  Kim,  34  Id.  189.  See  as  to  verdict  of  ac- 
quittal being  an  estoppel.     People  v.  Frank,  28  Id.  507. 

4.  Sealed  Verdict. — An  order  of  the  court,  authorizing  the  sheriflFto  re- 
ceive from  the  jury  a  sealed  verdict,  if  they  should  agree  during  the  night, 
and,  upon  its  receipt,  to  allow  the  jury  to  separate  until  the  session  of  the 
court  upon  the  following  morning,  is  not  erroneous,  if  consented  to  by  the 
defendant.  People  v.  Kelly,  46  Cal.  355:  See  Com.  v.  Dvr/ec,  100  Mass.  146; 
Stewart  v.  People,  23  Mich.  63. 
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5.  Inatructioii  as  to  Form  of  Verdict. — The  court  may  in  any  case  in- 
struct the  jury  as  to  form  of  their  verdict;  and  if  it  appears  from  their  ver- 
dict as  first  returned,  that  they  do  not  know  the  proper  form,  it  is  the  duty 
of  the  court  to  instruct  them  in  that  regard,  and  direct  them  to  return  the 
verdict  in  such  fprm  that  the  judgment  of  the  law  may  thereupon  be  pro- 
nounced.    People  v.  Ah  Oow,  63  Cal.  628. 

1152.  A  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court.  It  must  present 
the  conclusions  of  fact  as  established  by  the  evidence,  and  not 
the  evidence  to  prove  them,  and  these  conclusions  of  fact  must 
be  so  presented  as  that  nothing  remains  to  the  court  but  to 
draw  conclusions  of  law  upon  them. 

1.  Special  Verdict— Sec.  1150,  n.  2. 

2.  Gteneral  Verdict— Sec.  1151,  n.  1. 

1153.  The  special  verdict  must  be  reduced  to  writing  by  the 
jury,  or  in  their  presence  entered  upon  the  minutes  of  the  court, 
read  to  the  jury,  and  agreed  to  by  them,'  before  they  are  dis- 
charged. 

1154.  The  special  verdict  need  not  be  in  any  particular  form, 
but  is  sufficient  if  it  present  intelligibly  the  facts  found  by  the 

jury- 
1.  Ponn  of  Verdict— Sec.  1151,  n.  1. 

1155.  The  court  must  give  judgment  upon  the  special  ver- 
dict as  follows: 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the  defendant 
guilty  of  the  offense  charged  in  the  indictment,  or  of  any  other 
offense  of  which  he  could  be  convicted  under  that  indictment, 
judgment  must  be  given  accordingly.  But  if  otherwise,  judg- 
ment of  acquittal  must  be  given. 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the  same 
offense,  the  court  must  give  judgment  of  acquittal  or  convic- 
tion, as  the  facts  prove,  or  fail  to  prove,  the  former  conviction  or 
acquittal. 

1.  Judgment.— -Sees.  1151,  n.,  1202,  n. 

1156.  If  the  jury  do  not,  in  a  special  verdict,  pronounce  af- 
firmatively or  negatively  on  the  facts  necessary  to  enable  the 
court  to  give  judgment,  or  if  they  find  the  evidence  of  facts 
merely,  and  not  the  conclusions  of  fact,  from  the  evidence,  ais 
established  to  their  satisfaction,  the  court  must  order  a  new  trial. 

1.  Verdict  Contrary  to  Evidence. — Sec.  1181,  n.  6. 

1157.  Whenever  a  crime  is  distinguished  into  degrees,  the 
jury,  if  they  convict  the  defendant,  must  find  the  degree  of  the 
crime  of  which  he  is  guilty. 

22 
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1.  Speclfloation  of  Degree.— When  the  oflFense  charged  is  distinguiahed 
into  degrees,  and  the  jury,  under  instructions  from  the  court,  simply  find 
the  defendant  *' guilty  as  charged  in  the  indictment,"  a  new  trial  will  be 
granted.  People  v.  Coch,  53  Cal.  627;  People  v.  Campbell,  40  Id.  137.  See 
People  V.  Fine,  53  Id.  263.  But  if  the  indictment  charges  only  the  lowest 
degree  of  the  offense,  as  defined  by  the  code,  a  general  verdict  will  be  suffi- 
cient, though  it  fail  to  specify  the  degree.  People  v.  Fisher,  61  Id.  319.  See 
also  People  v.  Jefferson,  52  Id.  452.  If  when  the  jury  return  their  verdict, 
it  does  not  specify  the  degree,  the  court  should  order  them  to  retire,  and  re- 
turn a  specific  finding  of  the  degree.  People  v.  Marquis,  15  Id.  38;  People 
V.  Bonney,  19  Id.  426.  On  an  indictment  charging  the  defendant  with  mur- 
der in  the  second  degree,  the  jury  may  nevertheless  find  him  guilty  of  mur- 
der in  the  first.  People  v.  Niehol,  34  Id.  211.  So,  if  the  jury  find  the  de- 
fendant guilty  of  murder  in  the  first  degree,  and  do  not  declare  in  their 
verdict  that  the  punishment  shall  be  imprisonment  for  life,  it  is  the  duty  of 
the  court  to  pronounce  punishment  of  death.     People  v.  Welch,  49  Id.  174. 

1158.  Whenever  the  fact  of  a  previous  conviction  of  another 
oflfense  is  charged  in  an  indictment  or  information,  the  jury,  if 
they  find  a  verdict  of  guilty  of  the  offense  with  which  he  is 
charged,  must  also,  unless  the  answer  of  the  defendant  admits 
the  charge,  find  whether  or  not  he  has  suffered  such  previous 
conviction.  The  verdict  of  the  jury  upon  a  charge  of  previous 
conviction  may  be :  "We  find  the  charge  of  previous  convic- 
tion true,"  or,  **  We  find  the  charge  of  previous  conviction  not 
true,"  as  they  find  that  the  defendant  has  or  has  not  suffered 
such  conviction.  [Amendment,  approved  April  9, 1880;  in  effect 
immediately, 

1.  See  People  v.  Delany,  49  Cal.  394;  PeopU  v.  Carlton,  7  Pac.  C.  L.  J. 
108. 

2.  Previous  Convictioa— Where  there  is  a  plea  of  not  guilty  and  one 
of  former  conviction  or  acquittal,  defendant  is  entitled  to  a  verdict  on  each 
plea,  and  until  there  is  such  a  verdict  there  can  be  no  judgment  of  conviction. 
People  V.  Kinsey,  51  Cal.  278.     See  People  v.  Delany,  49  Id.  394. 

1159.  The  jury  may  find  the  defendant  guilty  of  any  offense, 
the  commission  of  which  is  necessarily  included  in  that  with 
which  he  is  charged,  or  of  an  attempt  to  commit  the  offense. 
[Amendment f  approved  April  9, 1880;  in  effect  immediately, 

1.  Qreater  Contains  the  Less.— The  jury  may  find  a  defendant  guilty 
of  any  offense  which  is  necessarily  included  in  the  charge  in  the  indictment. 
People  V.  Davidson,  6  CaL  133;  ExparU  Ah  Cha,  40  Id.  426;  People  v.  Con- 
gleion,  44  Id.  94.  As  to  what  offenses  a  defendant  may  be  convicted  of,  upon 
an  indictment  for  an  assault  with  intent  to  murdet,  see  note  to  section  217. 
Where  the  defendant  is  convicted  of  an  offense  of  a  lesser  grade  than  that  for 
which  he  was  indicted,. and  the  lessor  offense  is  included  in  the  greater,  the 
verdict  is  followed  by  the  same  judgment  as  though  the  defendant  had  been 
indicted  for  the  offense  of  which  he  was  convicted.  People  v.  Emjlish,  30 
Id.  215. 
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1160.  On  an  indictment  or  information  against  several,  if  the 
jurj  can  not  agree  upon  a  verdict  as  to  all,  they  may  render  a 
verdict  as  to  those  in  regard  to  whom  they  do  agree,  on  which 
a  judgment  must  be  entered  accordingly,  and  the  case  as  to  the 
others  may  be  tried  by  another  jury.  [Amendmenl,  approved 
April  9,  1880;  in  effect  immediately, 

1161.  When  there  is  a  verdict  of  conviction,  in  which  it  ap- 
pears to  the  court  that  the  jury  have  mistaken  the  law,  the  court 
may  explain  the  reason  for  that  opinion  and  direct  the  jury  to 
reconsider  their  verdict,  and  if,  after  the  reconsideration,  they 
return  the  same  verdict,  it  must  be  entered;  but  when  there  is 
a  verdict  of  acquittal,  the  court  can  not  require  the  jury  to  re- 
consider it.  If  the  jury  render  a  verdict  which  is  neither  gen- 
eral nor  special,  the  court  may  direct  them  to  reconsider  it,  and 
it  can  not  be  recorded  until  it  is  rendered  in  some  form  from 
which  it  can  be  clearly  understood  that  the  intent  of  the  jury 
is  either  to  render  a  general  verdict  or  to  find  the  facts  specially 
and  to  leave  the  judgment  to  the  court. 

1.  Informal  Verdict.  —When  the  verdict  returned  by  the  jury  is  informal, 
it  is  the  duty  of  the  court  to  explain  to  them  its  defects,  and  direct  them  to 
put  it  in  proper  form.  People  v.  Diek,  34  Cal.  663;  People  v.  Jenkms^  6  Pac. 
C.  L.  J.  323. 

2.  Until  the  jury  are  discharged  a  verdict  may  be  amended,  but  not  after. 
People  V.  Ah  Ye,  31  Cal.  451;  PeopU  v.  Jenkins,  6  Pac.  C.  L.  J.  323.  The 
direction  to  the  jury  by  the  court  that  there  is  an  informality  in  their  ver- 
dict, and  that  they  shall  retire  and  correct  it,  need  not  be  in  writing.  People 
V.  Bonney,  19  Cal.  426. 

1162.  If  the  jury  persist  in  finding  an  informal  verdict,  from 
which,  however,  it  can  be  clearly  understood  that  their  inten- 
tion is  to  find  in  favor  of  the  defendant  upon  the  issue,  it  must 
be  entered  in  the  terms  in  which  it  is  found,  and  the  court  must 
give  judgment  of  acquittal.  But  no  judgment  of  conviction 
can  be  given  unless  the  jury  expressly  find  against  the  defend- 
ant upon  the  issue,  or  judgment  is  given  against  him  on  a  spe- 
cial verdict. 

1.  Informal  Verdict,  when  Sufficient. —An  informal  verdict  in  a 
criminal  case  is  sufficient  if  it  can  be  clearly  understood  a?  being  a  general 
verdict  of  guilty  or  not  guilty.  Thus,  a  verdict  reading  **  we,  the  under- 
signed, jurors,  find  a  verdict  of  murder  in  the  second  degree,"  is  a  good  ver- 
dict against  the  defendant  of  guilty  of  the  crime  of  murder  in  the  second 
degree.     People  v.  McCarty,  48  Cal.  557. 

1163.  When  a  verdict  is  rendered,  and  before  it  is  recorded, 
the  jury  may  be  polled,  at  the  request  of  either  party,  in  which 
case  they  must  be  severally  asked  whether  it  is  their  verdict, 
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aad  if  aoy  one  answer  in  the  negative,  the  jury  must  be  sent 
out  for  further  deliberation. 

1.  Verdict  Recorded  before  Read.— Although  it  is  irregular  for  the 
court  to  order  the  verdict  to  be  recorded  before  it  is  read  or  declared,  yet  it 
is  not  such  an  irregularity  as  prejudices  any  substantial  right  of  defendant. 
PeopU  V.  Nkhoh,  7  Pac.  C.  L.  J.  436. 

2.  Polling. — The  right  of  polling  the  jury  may  be  demanded  by  either 
party,  or  the  court  may  direct  it  on  its  own  motion.  Harris  v.  State,  31  Ark. 
196;  SfcUe  v.  Young,  77  N.  C.  498.  The  proper  time  to  demand  this  right  is 
after  the  publication  of  the  verdict  and  before  the  recording  of  the  verdict 
and  discharge  of  the  jury.  People  v.  Nichols,  7  Pac.  C.  L.  J.  436;  Malone 
v.  State,  49  Ga.  211;  TilKrn  v.  State,  62  Ga.  478.  Each  of  the  jurors  should 
be  asked,  "  Is  this  your  verdict  ? "  State  v.  Bogain,  12  La.  Ann.  264;  State 
V.  John,  8  Ired.  330.  If  any  juror  dissent,  which  he  may  of  right  do,  the 
verdict  is  without  validity,  and  the  jury  must  again  be  sent  out.  United 
States  v.  Potter,  6  McLean,  189.  But  if  the  dissenting  juror  agree  to  the  ver- 
dict before  the  jury  again  retire,  such  verdict  may  be  recorded  without  their 
again  retiring.     Oose  v.  State,  6  Tex.  App.  121. 

1164.  When  the  verdict  given  is  such  as  the  court  may  re- 
ceive, the  clerk  must  immediately  record  it  in  full  upon  the 
minutes,  read  it  to  the  jury,  and  inquire  of  them  whether  it  is 
their  verdict  If  any  juror  disagree,  the  fact  must  be  entered 
upon  the  minutes,  and  the  jury  again  sent  out;  but  if  no  disa- 
greement is  expressed,  the  yerdict  is  complete,  and  the  jury 
must  be  discharged  from  the  case. 

1.  Failure  to  Record  Verdict  in  Presence  of  Jury.— Where  the 
verdict  is  read  to  the  jury,  and  they  are  asked  if  that  is  their  verdict,  to 
which  they  all  assent,  the  failure  to  record  the  written  verdict  before  it  is 
read  and  assented  to,  and  the  jury  discharged,  is  an  irregularity;  yet,  unless 
it  appear  that  defendant  was  thereby  prejudiced  in  respect  to  a  substantial 
right,  such  failure  is  not  fatal  to  the  judgment.  People  v.  Gilbert,  6  Pac  C. 
L.  J.  968. 

2.  Verdict,  How  Recorded. — Where  the  verdict,  after  finding  defend- 
ant guilty,  contained  a  recommendation  of  mercy,  and  the  court  directed  it 
to  be  recorded  without  the  recommendation,  it  was  held  not  to  be  error. 
People  v.  Lee,  17  CaL  76. 

3.  Verdict  should  be  Read,  then  Recorded. — Upon  the  return  of 
the  jury  into  court  with  their  verdict,  the  court  should  first  read  it,  or  state 
its  contents,  and  then  direct  the  clerk  to  record  it.  Recording  it  first,  how- 
ever, is  an  irregularity  which  does  not  afiect  any  substantial  right  of  the  de- 
fendant, and  a  judgment  rendered  upon  a  verdict  recorded  first  and  then 
read,  will  not  be  disturbed.     People  v.  Nichols,  7  Pac.  C.  L.  J.  436. 

1165.  If  judgment  of  acquittal  is  given  on  a  general  verdict, 
and  the  defendant  is  not  detained  for  any  other  legal  cause,  he 
must  be  discharged  as  soon  as  the  judgment  is  given,  except 
where  the  acquittal  is  because  of  a  variance  between  the  plead- 
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iDg  and  proof,  which  may  be  obviated  by  a  new  indictment  or 
information,  the  court  may  order  his  detention,  to  the  end  that 
a  new  indictment  or  information  may  be  preferred,  in  the  same 
manner,  and  with  like  effect,  as  provided  in  section  one  thou- 
sand one  hundred  and  seventeen.  [Amendment,  approved  April 
9,  1880;  in  effect  immediately. 
1.  Jeopardy.— Sec.  687,  n.  1. 

1166.  If  a  general  verdict  is  rendered  against  the  defendant, 
or  a  special  verdict  is  given,  he  must  be  remanded,  if  in  custody, 
or  if  on  bail  he  may  be  committed  to  the  proper  officer  of  the 
county  to  await  the  judgment  of  the  court  upon  the  verdict. 
When  committed,  his  bail  is  exonerated,  or  if  money  is  depos- 
ited instead  of  bail,  it  must  be  refunded  to  the  defendant. 

1167.  If  the  jury  render  a  verdict  of  acquittal  on  the  ground 
of  insanity,  the  court  may  order  a  jury  to  be  summonjed  from 
the  jury  list  of  the  county,  to  inquire  whether  the  defendant 
continues  to  be  insane.  The  court  may  cause  the  same  wit- 
nesses to  be  summoned  who  testified  on  the  trial,  and  other 
witnesses,  and  direct  the  district  attorney  to  conduct  the  pro- 
ceedings, and  counsel  may  appear  for  the  defendant.  The 
court  may  direct  the  sheriff  to  take  the  defendant  and  retain 
him  in  custody  until  the  question  of  continuing  insanity  is  de- 
termined. If  the  jury  find  the  defendant  insane,  he  shall  be 
committed  by  the  sheriff  to  the  state  insane  asylum.  If  the 
jury  find  the  defendant  sane,  he  shall  be  discharged.  [New 
section,  approved  March  30,  1874;  in  effect  July  1,  1874. 

CHAPTER  V. 
BILLS  OF  EXCEPTION. 

Section  1170.  In  what  cases. 

1171.  When  to  be  settled  and  signed. 

1172.  Exceptions  not  taken  on  the  trial,  but  which  may  be  taken 

by  both  parties. 

1173.  Exceptions  not  taken  on  the  trial,  but  which  may  be  taken 

by  the  defendant. 

1174.  Exceptions  mentioned  in  two  preceding  sections,  how  and 

when  settled. 

1175.  What  bill  of  exceptions  is  to  contain. 

1 176.  Written  charges  need  not  be  excepted  to. 

1170.  On  the  trial  of  an  indictment  or  information,  excep- 
tions may  be  taken  by  the  defendant  to  a  decision  of  the  court : 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury,  or  to 
an  individual  juror  for  implied  bias. 
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2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a  chal- 
lenge to  a  juror  for  actual  bias. 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding  any 
question  of  law  not  a  matter  of  discretion,  or  in  charging  or  in- 
structing the  jury  upon  the  law  on  the  trial  of  the  issue. 
[Amendment,  approved  April  9,  1880;  in  eff^ect  immediately, 

1.  EzceptionB. — An  exception  is  an  objection  upon  a  matter  of  law  to  a 
decision  made,  either  before  or  after  judgment,  by  a  court,  tribunal,  judge, 
or  other  judicial  officer,  in  an  action  or  proceeding.  C.  0.  P.,  sec.  646.  It 
lies  to  acts  and  conduct  of  the  court,  not  of  its  officers.  People  v.  Torres,  38 
Cal.  142.  If  the  same  evidence  has  been  several  times  objected  to  and  ruled 
out  by  the  court,  there  is  no  need  to  repeat  the  objection  on  every  repetition 
of  the  question.  The  court  may  properly  treat  the  objection  as  continuing 
on  every  repetition  of  the  question,  imless  something  transpires  to  show  that 
it  is  waived.  People  v.  Melvane,  39  Id.  617.  If  a  question,  to  which  an  ob- 
jection is  interposed,  overruled,  and  an  exception  taken,  is  not  answered,  no 
injury  can  result  therefrom.     People  v.  Williams^  45  Id.  25. 

2.  Specific  Exception  must  be  Pointed  oat. — A  general  objection  to 
the  admissibility  of  evidence  is  insufficient.  The  particular  ground  upon 
which  it  is  objected  to  should  be  stated.  People  v.  Apple,  7  Cal.  289;  People 
V.  Olenrif  10  Id.  37;  People  v.  Manning ,  48  Id.  338.  The  proper  time  to  make 
an  objection  to  evidence  is  when  it  is  offered.  Moving  to  strike  out  evidence 
on  grounds  which  might  readily  have  been  availed  of  to  exclude  it  when 
offered,  ought  not  to  be  tolerated.     People  v.  fjong,  43  Id.  446. 

3.  Subdivision  1— AUowcuice  of  Challenge  for  Implied  Bias,  not 
Reviewable. — Only  the  disallowance  of  a  challenge  to  a  juror  for  implied 
bias  is  the  subject  of  an  exception.  The  action  of  the  court  in  allowing  such 
a  challenge  is  not  open  to  review.  People  v.  Murphy,  45  CaL  137;  People  v. 
Colson,  49  Id.  679;  People  v.  Atherton,  51  Id.  496. 

4.  Challenge,  What  Constitates.— Sec.  1055,  n.  1. 

5.  Challenge  for  ImpUed  Bias.— Sec.  1074,  n.  2. 

6.  Subdivision  2>-Judgment  of  Conrt  on  Trial  of  Challenge  for 
Actual  Bias  Final. — When  a  challenge  to  a  juror  for  actual  bias  is  tried  by  the 
court,  its  judgment  upon  that  issue  is  final,  and  M'ill  not  be  reviewed  on  ap- 
peal. Exceptions  taken  to  the  admission  or  rejection  of  evidence  on  the  trial 
of  such  challenge  will  be  reviewed.     People  v.  Cotta,  49  Cal.  166;   People  v. 

Vasquez,  Id.  560;  People  v.  Taing,  53  Id.  602. 

7.  Challenge  for  Actual  Bias.— Sec  1076. 

8.  Oral  Instructions.— Sec.  1093,  subd.  6,  n.  9. 

9.  Evidence.— Sec.  1102,  n.  1-26. 

10.  'Witnesses.— Sec.  1102,  n.  27-40. 

11.  Instructions.— Sec.  1127,  n.  1. 

1171.  When  a  party  desires  to  have  the  exceptions  taken  at 
the  trial  settled  in  a  bill  of  exceptions,  the  draft  of  a  bill  must 
be  prepared  by  him  and  presented,  upon  notice ,  of  at  least  two 
days  to  the  district  attorney,  to  the  judge  for  settlement  within 
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ten  days  after  judgment  has  been  rendered  against  him,  unless 
further  time  is  granted  by  the  judge  or  by  a  justice  of  the 
supreme  court,  or  within  that  period  the  draft  must  be  deliv- 
ered to  the  clerk  of  the  court  for  the  judge.  When  received  by 
the  clerk,  he  must  deliver  it  to  the  judge,  or  transmit  it  to  him 
at  the  earliest  period  practicable.  When  settled,  the  bill  must 
be  signed  by  the  judge  and  filed  vnth  the  clerk  of  the  court. 
[Amendment,  approved  February  18,  1881;  in  effect  sixtieth  day 
after  its  passage, 

1.  Bill  of  Exceptions  Defined.— It  is  a  statement  in  writing,  settled 
and  signed  by  the  judge,  of  the  roling  of  the  court  upon  a  question  of  law, 
the  facts  in  view  of  which  it  was  made,  and  the  protest  of  counseL  People 
V.  Torres,  38  Cal.  141. 

2.  Contents  ot — A  bill  of  exceptions  should  contain  only  such  evidence 
as  is  deemed  necessary  to  illustrate  the  points  of  exceptions.  The  evidence 
should  be  set  forth  in  a  narrative  form  or  by  a  statement  of  its  substance,  or 
what  it  tended  to  prove,  and  the  questions  should  be  stated  only  when  it  is 
necessary  to  present  the  point  of  an  objection  thereto.  People  v.  Trim,  211 
CaL  274;  People  v.  Qttty,  49  Id.  684.  When  settled  it  is  presumed  to  con- 
tain all  the  evidence  given  upon  the  trial  bearing  on  the  objections  presented. 
People  V.  English,  52  Id.  21 1.  And  it  must  show  that  evidence  was  introduced 
tending  to  prove  every  material  issue;  and  if  it  fails  to  show  this,  it  will  be 
presumed  that  no  evidence  was  introduced  to  prove  such  issue.  People  v. 
FUluer,  61  Id.  319.  But  if  bill  recites  that  "each  party  introduced  evidence 
to  sustain  the  issue  on  their  parts,"  it  will  be  sufficient.  People  v.  Dye,  7 
Pac.  C.  L.  J.  411.  In  criminal  oases  the  particulars  in  which  the  evidence 
is  sufficient  to  sustain  the  verdict  need  not  be  stated,  but  it  is  sufficient  to 
state,  generally,  that  the  verdict  is  not  sustained  by  the  evidence.  Id.  All 
omissions  or  uncertainties  in  a  bill  are  construed  against  the  party  present- 
ing it.  People  V.  WllUams,  46  Cal.  25.  It  must  affirmatively  show  error, 
every  intendment  being  in  favor  of  the  judgment.  Id.;  People  v.  Winters, 
29  Id.  658.  Affidavits  used  to  show  the  incompetency  of  a  juror,  and  affi- 
davits and  other  papers  used  upon  a  motion  for  a  new  trial,  will  not  be  con- 
sidered on  appeal  unless  incorporated  in  a  bill  properly  authenticated.  Peo- 
pU  V.  8tonee\fer,  6  Id.  406;  People  v.  Price,  17  Id.  310;  People  v.  Padillia,  42 
Id.  635. 

3.  Settlement  d — The  law  requiring  bills  of  exceptions  in  criminal 
cases  to  be  settled  within  ten  days  after  judgment  is  directory.  They  may 
be  presented  and  settled  after  such  time  has  expired  if  sufficient  reason  is 
shown  for  not  pi-esenting  them  before.  People  v.  Martin,  6  CaL  477;  People 
V.  Wojtpner,  14  Id.  437;  People  v.  Lee,  Id.  610;  People  v.  WhUe,  34  Id.  183; 
People  V.  Sprague,  63  Id.  432.  Two  days*  notice  must  be  given  to  the  district 
attorney  of  the  time  that  a  bill  will  be  presented  for  settlement,  and  unless 
such  notice  is  given,  the  judge  must  refuse  to  settle  it.  People  v.  Sprague, 
63  Id.  422.  The  time  to  prepare  a  bill  may  be  extended  by  the  judge  who 
tried  the  case  or  by  a  justice  of  the  supreme  court,  and  if  presented  within 
such  time,  and  the  judge  should  refuse  to  settle  it,  he  may  be  compelled  to  do 
so  by  a  writ  of  mandate.     People  v.  Keyser,   Id.  183.    See  People  v.  Romero, 
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18  Id.  89;  People  v.  KM,  Id.  432.  After  being  settled  it  moat  be  signed  by 
the  judge  and  filed.  Signing  by  the  district  attorney,  or  by  the  attorneys 
who  tried  the  case,  or  signing  a  stipulation  annexed  thereto  that  it  is  correct, 
is  insufficient,  and  if  not  otherwise  signed  it  will  be  disregarded  on  appeal. 
People  V.  Ferguson,  34  Id.  309;  People  v.  Trim,  37  Id.  274;  People  v.  Arm- 
strong, 44  Id.  326.  In  moving  for  new  trials  in  criminal  cases  it  is  not  neces- 
sary that  a  bill  of  exceptions  should  be  prepared  before  the  motion  is  made, 
but  it  may  be  prepared  after  the  motion  has  been  determined  at  any  time 
within  ten  days  after  the  entry  of  the  judgment.  People  ▼.  FisJier,  51  Id. 
319;  People  v.  Keyser,  53  Id.  184;  People  v.  Hetcell,  6  Pac.  C.  L.  J.  448.  If 
settled  before  the  motion  is  made  it  will  be  disregarded.  People  v.  Ah  Fat, 
47  Id.  631.  Where  a  case  was  tried  by  one  judge,  and  a  motion  for  a  new 
trial  heard  by  his  successor  in  office,  a  bill  settled  by  the  latter  is  properly 
authenticated.     People  v.  Hodgdon,  55  Id,  72. 

4.  Reporters*  Notes. — ^The  notes  of  the  phonograpic  reporter  form  no 
part  of  a  bill  of  exceptions,  unless  embodied  therein  or  referred  to  in  the  bill 
so  as  to  identify  them.  People  v.  Taing,  53  Cal.  602.  Before  incorporating 
such  notes  in  a  bill,  all  matters  should  be  eliminated  therefrom  which  are 
not  necessary  to  illustrate  the  points  to  be  presented  on  appeal.  Unless 
such  matters  are  eliminated  it  is  the  duty  of  the  court,  not  only  to  refuse  to 
settle  the  bill,  but  to  strike  it  from  the  files.  People  v.  Tetherow,  40  Id.  286; 
People  V.  PadilUa,  42  Id.  535;  People  v.  GeUy,  49 Id.  584;  People  v.  Sprague, 
53  Id.  423;  People  v.  Taing,  Id.  602. 

1172.  ExceptioDS  may  be  taken  by  either  party  to  a  decision 
of  the  court  or  judge  upon  a  matter  of  law: 

1.  In  granting  or  refusing  a  motion  in  arrest  of  judgment; 

2.  In  granting  or  refusing  a  motion  for  a  new  trial ; 

3.  In  making,  or  refusing  to  make,  an  order  after  judgment, 
affecting  the  substantial  rights  of  the  parties. 

1.  Exoeptions.— Sec.  1170,  n. 

2.  Bill  of  Exceptions.— Sec.  1171,  n.  1. 

3.  Bill  of  BzceptionB,  Contents  of.— Sec.  1171,  n.  2. 

4.  BiU  of  Ezceptioiis,  Settlement  ot— Sec  1171,  n.  3. 

1173.  Exceptions  may  be  taken  by  the  defendant  to  a  decision 
of  the  court  upon  a  matter  of  law: 

1.  In  refusing  to  grant  a  motion  for  a  change  of  the  place  of 
trial; 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the  defend- 
ant. 

1.  Refusing  to  Postpone  Trial.— An  exception  to  an  order  of  the  coorfc 
denying  the  defendant's  motion  for  a  continuance  can  only  be  presented  on 
appeal  by  a  bill  of  exceptions.  If  affidavits  are  used  on  the  motion,  they 
should  be  incorporated  in  the  bill,  or  in  some  mode  clearly  identified  as  hav- 
ing been  read  on  the  hearing.     People  v.  Weaver,  47  Cal.  106. 

1174.  Where  a  party  desires  to  have  the  exceptions  mentioned 
in  the  last  two  sections  settled  in  a  bill  of  exceptions,  the  draft 
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of  8  bill  must  be  prepared  by  him  and  presented  upon  notice  of 
at  least  two  days  to  the  adverse  party,  to  the  judge,  for  settle- 
ment, within  ten  days  after  the  order  or  ruling  complained  of  is 
made,  unless  further  time  is  granted  by  the  judge,  or  by  a  jus- 
tice of  the  supreme  court,  or  within  that  period  the  draft  must 
be  delivered  to  the  clerk  of  the  court  for  the  judge.  When  re- 
ceived by  the  clerk,  he  must  deliver  it  to  the  judge,  or  transmit 
it  to  him  at  the  earliest  period  practicable.  When  settled,  the 
bill  must  be  signed  by  the  judge,  and  filed  with  the  clerk  qi  the 
court.  If  the  judge  in  any  case  refuse  to  allow  an  exception  in 
accordance  with  the  facts,  the  party  desiring  the  bill  settled 
may  apply  by  petition  to  the  supreme  court  to  prove  the  same. 
The  application  may  be  made  in  the  mode  and  manner,  and 
under  such  regulations  as  that  court  may  prescribe;  and  the 
bill,  when  proven,  must  be  certified  by  the  chief  justice  as  cor- 
rect, and  filed  with  the  clerk  of  the  court  in  which  the  action 
was  tried,  and  when  so  filed  it  has  the  same  force  and  effect  as 
if  settled  by  the  judge  who  tried  the  cause.  If  the  judge  who 
presided  at  the  trial  ceases  to  hold  office  before  the  bill  is  ten- 
dered or  settled,  he  may,  nevertheless,  settle  such  bill,  or  the 
party  may,  as  provided  in  this  section,  apply  to  the  supreme 
court  to  prove  the  same.  [Amendmeni,  approved  March  30, 
1874;  in  effect  July  1,  1874. 
1.  Bill  of  Exceptions,  Settlement  ot— Sec.  1171,  n.  3. 

1175.  A  bill  of  exceptions  must  contain  so  much  of  the  evi- 
dence only  as  is  necessary  to  present  the  questions  of  law  upon 
which  the  exceptions  were  taken;  and  the  judge  must,  upon 
the  settlement  of  the  bill,  whether  agreed  to  by  the  parties  or 
not,  strike  out  all  other  matters  contained  therein. 

1.  BiU  of  Exceptions,  Contents  ot— Sec.  1171,  n.  2. 

2.  Reporters'  Notes.— Sec.  1171,  n.  4. 

1176.  When  written  charges  have  been  presented,  given,  or 
refused,  or  when  the  charges  have  been  taken  down  by  the  re- 
porter, the  questions  presented  in  such  charges  need  not  be 
excepted  to  or  embodied  in  a  bill  of  exceptions,  but  the  writ- 
ten charges  or  the  report,  with  the  indorsements  showing  the 
action  of  the  court,  form  part  of  the  record,  and  any  error  in 
the  decision  of  the  court  thereon,  may  be  taken  advantage  of 
on  appeal,  in  like  manner  as  if  presented  in  a  bill  of  excep- 
tions. 

1.  Action  of  Court  upon  Instmotions,  How  EttiovviL — The  action  of 
the  court  in  giving  or  refusing  instmctionii  mast  be  shown  on  appeal  either 
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by  the  indorsement  of  the  judge  thereon,  or  by  incorporating  them  in  a  bill 
of  exceptions,  together  with  the  ruling  of  the  court  made  at  the  time  they 
are  given  or  refused.  People  v.  Thompson^  28  Cal.  218;  People  v.  Martin, 
32  Id.  91;  People  v.  Telherow,  40  Id.  286;  People  v.  IlaH,  44  Id,  598.  In 
the  latter  case,  it  was  held,  under  section  438  of  the  criminal  practice  act 
(Hittell*8  Gen.  Laws,  par.  2025),  of  which  section  1176  of  this  code  is  a  re- 
enactment,  that  the  written  charges  referred  to  therein  meant  only  such  as 
either  party  might  present  and  ask  to  be  given,  and  not  to  such  charges  as 
the  court  gave  of  its  own  motion,  and  that  such  charges  were  not  a  part  of 
the  judgment  roll  and  would  not  be  considered  upon  an  appeal  from  the 
judjjment ;  but  by  section  1207,  subdivision  3,  post,  all  charges  given  or  refused, 
and  the  indorsments  thereon,  constitute  a  part  of  the  judgment  roll  or  record 
of  the  action. 

2.  Reporters'  Notes,  How  Embodied  in  Bill  of  Exceptions. — Sec 
1171,  n.  4; 


CHAPTER  VI. 

NEW  TRIALS. 

Section  1179.  New  trial  defined. 

1180.  Its  effect. 

1181.  In  what  cases  it  may  be  granted. 

1182.  Application  for,  when  made. 

1179.  A  new  trial  is  a  re-examiDation  of  the  issue  in  the  same 
court,  before  another  jury,  after  a  verdict  has  been  given. 

1.  Motion,  How  Made. — ^A  motion  for  new  trial  must  be  made  viva 
voce.  If  desired,  the  grounds  of  the  motion  and  the  rulings  of  the  court 
thereon  may  be  embodied  in  a  bill  of  exceptions,  and  can  be  reviewed  by  the 
supreme  court  in  no  other  way.     People  v.  Ah  Sam,  41  CaL  645. 

2.  Motion,  by  Wliom  Heard. — It  seems  that  the  motion  for  new  trial 
need  not  necessarily  be  heard  by  the  judge  who  presided  at  the  trial.  People 
v.  Hobaon,  17  Cal.  424;  People  v.  Hodgdon,  55  Id.  72. 

3.  Bill  of  Exceptions. — In  making  a  motion  for  new  trial,  it  is  not 
necessary  to  have  a  bill  of  exceptions  or  statement  prepared  beforehand,  or 
for  the  hearing  of  the  motion.  The  bill  of  exceptions  may  be  settled  after 
the  motion  is  heard  and  settled.  People  v.  Filter,  51  Cal.  319;  People  v. 
Keyser,  53  Id.  183;  PeopU  v.  Hetoell^  6  Pac.  C.  L.  J.  448. 

1180.  The  granting  of  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had.  All  the  testimony 
must  be  produced  anew,  and  the  former  verdict  can  not  be  used 
or  referred  to  either  in  evidence  or  in  argument,  or  be  pleaded 
in  bar  of  any  conviction  which  might  have  been  had  under  the 
indictment.  [Amendinent,  approved  March  30,  1874;  in  effect 
July  1, 1874. 

1.  Jeopardy.— Sec.  687,  n.  1.  People  v.  Apgar,  35  CaL  389;  People  v. 
Oilmore,  4  Id.  376;  People  v.  Bank,  49  Id.  342;  PeopU  v.  Olwell,  28  Id.  456. 
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1181.  When  a  verdict  has  beep  rendered  against  the  defend- 
ant, the  court  may,  upon  his  application,  grant  a  new  trial  in 
the  following  cases  only: 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indict- 
ment is  for  a  felony; 

2.  When  the  jury  has  received  any  evidence  out  of  court 
other  than  that  resulting  from  a  view  of  the  premises; 

3.  When  the  jury  has  separated  without  leave  of  the  court, 
after  retiring  to  deliberate  upon  their  verdict,  or  been  guilty  of 
any  misconduct  by  which  a  fair  and  due  consideration  of  the 
case  has  been  prevented; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part  of  all 
the  jurors; 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of 
law,  or  has  erred  in  the  decision  of  any  question  of  law  arising 
during  the  course  of  the  trial; 

6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered  material  to  the  defend- 
ant, and  which  he  could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial.  When  a  motion  for  a 
new  trial  is  made  upon  the  ground  of  newly  discovered  evidence, 
the  defendant  must  produce  at  the  hearing,  in  support  thereof, 
the  afiSdavits  of  the  witnesses  by  whom  such  evidence  is  ex- 
pected to  be  given,  and  if  time  is  required  by  the  defendant  to 
procure  such  affidavits,  the  court  may  postpone  the  hearing  of 
the  motion  for  such  length  of  time  as,  under  all  the  circum- 
stances of  the  case,  may  seem  reasonable. 

1.  Trial  in  Absence  of  Defendemt— Where  the  jury  daring  the 
trial  were  permitted  to  view  the  scene  of  the  alleged  crime,  in  custody  of  the 
sherifl^  without  the  presence  of  defendant,  it  was  held  not  to  be  error;  that 
this  view  is  not  a  part  of  the  trial  within  the  meaning  of  the  statute  requir- 
ing the  presence  of  defendant  during  the  trial  PtopU  v.  Bonney,  19  Cal. 
426.  But  see  contra,  Benton  v.  State,  30  Ark.  328,  348;  State  v.  Bertin,  24  La. 
Ann.  46;  Eastwood  v.  People,  3  Park.  Crim.  R.  25.  See  also  note  to  sec. 
1119,  ante.  On  appeal,  if  the  record  does  not  affirmatively  show  that  defend- 
ant was  absent  during  a  portion  of  the  trial,  it  will  be  presumed  that  he  was 
present     People  v.  StttaH,  4  Cal.  218.     See  People  v.  Trim,  37  Id.  274. 

2.  Baparaticm  of  Jury.— Where  the  jury,  after  retiring  to  deliberate 
upon  their  verdict,  separate  without  permission  of  the  court,  the  irregularity 
is  sufficient,  ordinarily,  to  set  aside  the  verdict  of  guilty  rendered  by  them. 
PeopU  V.  Brannigan,  21  Cal.  337;  PeopU  v.  Backus,  6  Id.  275.  But  the 
mere  fact  that  the  jury  separate  without  permission  of  the  court  does  not 
necessarily  require  that  a  new  trial  should  be  granted.  A  presumption  is 
thereby  afforded  that  the  jury  have  been  subjected  to  improper  influences; 
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but  this  presumption  may  be  removed  by  an  affirmative  showing  that  no  in- 
jury resulted  to  defendant  from  the  separation.  People  v.  Symonds,  22  CaL 
348.  The  retirement  of  several  jurors,  for  a  few  moments,  with  permisaioQ 
of  the  sheriff^  and  for  a  necessary  purpose,  is  not  a  sufficient  ground  for  grant- 
ing a  new  trial,  no  misconduct  being  shown.  People  v.  Moore,  41  Id.  238; 
People  V.  Bonney,  19  Id.  426. 

3.  Misoonduot  of  Jury.— Where  a  juror  during  the  progress  of  the  trial 
manifested  a  tendency  to  talk  ^bout  the  case,  such  action  is  not  sufficient 
grouud  for  granting  a  new  trial,  where  it  appears  conclusively  that  defendant 
was  not  prejudiced  thereby.  People  v.  Dennis,  39  Cal.  625.  But  see  People  v. 
Turner,  39  Id.  370.  A  new  trial  will  not  be  granted  because  some  of  the  jury 
may  have  conversed  with  third  persons  while  deliberating  on  their  verdict,  if 
it  be  shown  that  such  conversations  were  innocent.  People  v.  Symonds,  22 
Id.  348.  See  also.  People  v.  Boggs,  20  Id.  432.  The  presumption  is  that 
jurors  perform  their  duty  in  accordance  with  the  oath  they  have  taken. 
People  V.  Williams,  24  Id.  31.  Affidavits  on  the  question  of  tnisconduct  of 
the  jury  being  conflicting,  the  ruling  of  the  court  below  will  not  be  disturbed 
on  appeal     People  v.  Dye,  7  Pac.  C.  L.  J.  411. 

4.  Verdict  by  Improper  Means.— Ordinarily  the  affidavits  of  jurors 
will  not  be  received  to  impeach  their  verdict,  but  it  seems  the  rule  is  other- 
wise when  the  verdict  is  arrived  at  by  a  resort  to  the  determination  of  chance. 
People  V.  Hughes,  29  Cal.  257;  PeopU  v.  Sprague,  53  Id.  491.  See  also.  People 
V.  Wyman,  15  Id.  70;  People  v.  Lee,  17  Id.  76.  In  the  note  to  Cratr/ord  v. 
State,  24  Am.  Dec.  475,  the  question  whether  the  verdict  of  a  jury  in  a 
criminal  case  may  be  impeached  by  the  affidavits  of  the  jurors  is  considered^ 
at  length. 

5.  Erroneous  Rulings.— Sec.  1127,  n.  Any  substantial  error  of  the 
court  on  a  question  or  matter  arising  during  the  course  of  the  trial,  is  a 

\y^  proper  ground  for  granting  motion  for  new  triaL     People  v.  Turner,  39  CaL 

370. 

6.  Verdict  Contrary  to  Evidence.— If  the  judge  before  whom  the  case 
was  tried,  is  satisfied  that  the  conviction  was  obtained  on  the  testimony  of 
witnesses  unworthy  of  belief,  it  is  his  duty,  on  application  of  defendant,  to 
grant  a  new  trial.  People  v.  Baker,  39  Cal.  686.  If  the  verdict  is  clearly 
not  sustained  by  the  evidence,  a  new  trial  will  be  granted.  People  v.  Lewis, 
36  Id.  531.  But  the  appellate  court  will  not  grant  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence,  if  the  testimony  is  conflicting, 
and  there  is  any  evidence  to  support  the  verdict.  People  v.  Brown,  27  Id. 
500.  It  is  said,  that  in  order  to  authorize  the  appellate  court  to  set  aside  a 
verdict  on  the  ground  that  it  is  against  the  evidence,  there  must  be  such 
overwhelming  evidence  against  the  verdict  as  to  justify  the  presumption  that 
it  was  rendered  under  the  influence  of  passion  or  prejudice,  or  bias  of  some 
kind.  People  v.  Vance,  21  Cal.  400.  See  also.  People  v.  Martin,  2  Id.  484; 
People  V.  Ah  Loy,  10  Id.  301. 

7.  Newly  Discovered  Evidence — A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  should  not  be  granted  without  a  satis- 
factory showing  of  diligence,  nor  unless  sufficient  reason  is  shown  why  the 
evidence  was  not  produced  at  the  trial.  People  v.  Ah  Ton,  53  Cal.  741. 
Where  there  is  reason  to  doubt  that  defendant  at  the  time  of  the  trial  was 
ignorant  of  the  existence  of  the  evidence,  and  no  attempt  is  made  to  pro- 
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care  it  until  after  the  trial,  and  no  good  reason  for  the  delay  is  shown,  a 
new  trial  ought  not  to  be  granted  on  the  ground  of  newly  discovered  evi- 
dence. People  V.  Cumminga,  6  Pac.  C.  L.  J.  938.  The  affidavit  of  the  wit- 
ness, showing  what  his  testimony  will  be,  should  be  procured,  or  it  should 
be  showu  that  it  could  not  be  had.  People  v.  Bealoba,  17  Cal.  389;  People 
v.  VoU,  43  Id.  166.  See  also.  People  v.  Miller,  33  Id.  99.  Applications  for 
new  trials  on  account  of  newly  discovered  evidence  are  not  favored  by  the 
courts.  In  the  well-considered  case  of  Berry  v.  State,  10  Ga.  511,  it  was 
said  that  it  is  incumbent  on  the  party,  who  asks  for  anew  trial  on  the  ground 
of  newly  discovered  evidence,  to  satisfy  the  court:  1.  That  the  evidence 
has  come  to  his  knowledge  since  the  trial.  2.  That  it  was  not  owing  to  the 
want  of  due  diligence  that  it  did  not  come  sooner.  3.  That  it  is  so  material 
that  it  would  probably  produce  a  different  verdict  if  the  new  trial  were 
granted.  4.  That  it  is  not  cumulative  only,  viz.,  speaking  to  facts,  in  re- 
lation to  which  there  was  evidence  on  the  trial.  5.  The  affidavit  of  the 
witness  himself  should  be  produced,  or  its  absence  accounted  for.  6.  A 
new  trial  will  not  be  granted,  if  the  only  object  of  the  testimony  is  to  im- 
peach the  character  or  credit  of  a  witness. 

8.  New  Trial.— In  a  criminal  case  a  new  trial  can  only  be  granted  on  ap- 
plication of  defendant.  People  v.  Bangeneaur,  40  CaL  613.  The  only 
grounds  upon  which  a  new  trial  will  be  granted  are  those  specified  in  the 
section.  People  v.  Bernstein,  18  Id.  699;  PeopU  v.  Fair,  43  Id.  137.  See 
also.  People  v.  Keyser,  53  Id.  183;  People  v.  Sliainwold,  51  Id.  468;  People  v. 
Jocelyn,  29  Id.  662;  People  v.  Chung  Lit,  17  Id.  320;  People  v.  Woods,  43  Id. 
176;  People  v.  McAuslan,  43  Id.  55. 

1182.  The  application  for  a  new  trial  must  be  made  before 
judgment. 

1.  Motion  for  New  Trial. — In  a  criminal  case,  when  a  motion  for  a 
new  trial  is  made,  it  is  heard  as  it  would  be  were  it  brought  on  for  hearing 
immediately  after  the  rendition  of  the  verdict,  and  neither  a  statement,  nor 
the  reporter's  notes  need  be  filed  in  support  of  the  motion.  People  v.  Fisher, 
51  CaL  319;  People  v.  Keyser,  53  Id.  183;  People  v.  Ilewell,  6  Pac.  C.  L.  J. 
448. 


CHAPTER  YH. 

ARREST  OF  JUDGMENT. 

Section  1 185.  Motion  in  arrest  of  judgment  defined.     Upon  what  defects 
founded,  and  when  made. 

1186.  Court  may  arrest  judgment  without  motion. 

1187.  Effect  of  arresting  judgment. 

1188.  Defendant,  when  to  be  held  or  discharged. 

1185.  A  motion  in  arrest  of  judgment  is  an  application  on 
the  part  of  the  defendant  that  no  judgment  be  rendered  on  a 
plea  or  verdict  of  guilty,  or  on  a  verdict  against  the  defendant, 
on  a  plea  of  a  former  conviction  or  acquittal.  It  may  be 
founded  on  any  of  the  defects  iu  the  indictment  or  information 
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mentioaed  in  section  one  thousand  and  four,  unless  the  objec- 
tion has  been  waived  by  a  failure  to  demur,  and  must  be  made 
before  or  at  the  time  the  defendant  is  called  for  judgment. 
[Amendment,  appraved  April  9,  1880;  in  effect  immediately. 

1.  Arrest  of  Judgment  on  Defendemt's  Motion. — A  motion  in  arrest 
of  judgment  may  be  made  before  or  at  the  time  the  defendant  is  called  for 
judgment.  If  a  defendant  has  demurred  and  his  demurrer  has  been  over- 
ruled, he  may  move  in  arrest  of  judgment  upon  all  the  grounds  of  demurrer 
enumerated  in  section  1004,  and  upon  those  alone.  People  v.  Dick^  37  Cal. 
277;  People  v.  Turner,  39  Id.  372;  People  v.  Fair,  43  Id.  147;  People  v.  In- 
dian Peter,  48  Id.  250;  People  v.  AfcCarty,  Id.  557.  But  if  he  has  failed  to 
demur,  such  motion  can  only  be  founded  upon  the  grounds  mentioned  in  sec- 
tion 1012.  People  v.  Shotwell,  27  Id.  394;  Peoph  v.  Svjenson,  49  Id.  388. 
The  defects  in  the  indictment  authorizing  this  motion  must  be  speciBcally 
stated  and  pointed  out  as  the  basis  of  such  motion  in  the  lower  court  to  en- 
title the  ruling  thereon  to  be  reviewed  on  appeal.  People  v.  Dick,  37  Id.  277. 
Prior  to  the  adoption  of  the  codes,  an  order  arresting  a  judgment  was  not  ap- 
pealable, and  could  only  be  reviewed  upon  an  appeal  from  the  final  judgment. 
People  V.  Turner,  39  Id.  370;  People  v^Ah  Kim,  44  Id.  384.  But  such  an 
order  may  now  be  appealed  from.  Sec.  1238,  subd.  3,  post.  A  variance  in 
the  name  of  the  insurance  company  given  in  an  indictment  for  arson  to  de- 
fraud, and  that  proved,  is  no  ground  for  arresting  a  judgment.  People  v. 
Jlughes,  29  Cal.  257;  People  v.  Schwartz,  32  Id.  165. 

1186.  The  court  may  also,  on  its  own  view  of  any  of  these 
defects,  arrest  the  judgment  without  motion. 

1.  Arrest  of  Judgment  by  Court.— If  the  evidence  shows  that  the 
offense  of  a  defendant  indicted  as  an  accessory  was  not  committed  in  the 
county  where  the  indictment  was  found,  the  court  should  arrest  the  judgment 
without  the  defendant  making  a  motion  to  that  effect.  People  v.  Hodges,  27 
Cal.  340.     See  Ex  parte  Hartman,  44  Id.  34. 

1187.  The  effect  of  allowing  a  motion  in  arrest  of  judgment 
is  to  place  the  defendant  in  the  same  situation  in  which  he  was 
before  the  indictment  was  found  or  information  filed.  [Amend- 
ment, approved  April  9, 1880;  in  effect  immediately. 

1.  liffect  of  Arresting  Judgment.— The  effect  of  an  order  arresting  a 
judgment  in  a  criminal  case  is  to  place  the  defendant,  as  nearly  as  other  and 
controlling  rules  of  law  will  permit,  in  the  same  situation  in  which  he  waa 
before  the  indictment  was  found.  Upon .  its  entry  he  is  entitled  to  his  dis- 
charge, unless  detained  by  virtue  of  some  legal  process  or  order.  Ex  parte 
HaHman,  44  Cal.  32. 

1188.  If,  from  the  evidence  on  the  trial,  there  is  reason  to 
believe  the  defendant  guilty,  and  a  new  indictment  or  iu forma- 
tion can  be  framed  upon  which  he  may  be  convicted,  the  court 
may  order  him  to  be  recommitted  to  the  officer  of  the  proper 
county,  or  admitted  to  bail  anew,  to  answer  the  new  indictment 
or  information.    If  the  evidence  shows  him  guilty  of  another 
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offense,  he  must  be  committed  or  held  thereon,  and  in  neither 
case  shall  the  verdict  be  a  bar  to  another  prosecution.  But  if 
no  evidence  appears  sufficient  to  charge  him  with  any  offense, 
he  must,  if  in  custody,  be  discharged;  or  if  admitted  to  bail, 
his  bail  is  exonerated;  or  if  money  has  been  deposited  instead 
of  bail,  it  must  be  refunded  to  the  defendant;  and  the  arrest  of 
judgment  shall  operate  as  an  acquittal  of  the  charge  upon  which 
the  indictment  or  information  was  founded.  [Amendment,  ap- 
proved April  9,  1880;  in  effect  immediately. 

1.  Jeopardy.— Sec.  687,  n.  1. 

2.  Defendant,  Discharge  of.— The  cases  enumerated  in  the  statute  are 
the  only  ones  in  which  a  defendant  can  be  discharged  from  an  indictment  or 
information  without  an  actual  trial.     People  v.  Indian  Peter,  48  CaL  253. 


TITLE  VIII. 
OF  JUDGMENT  AND  EXECUTION. 

Chapter  I.  The  Judgment,  §§1191-1207. 
II.  The  Execution,  §§1213-1230. 

CHAPTER  I. 
THE    JUDGMENT. 

Sbction  1191.  Appointing  time  for  judgment. 

1192.  Upon  plea  of  guilty,  court  must  determine  degree. 

1193.  Presence  of  defendant. 

1194.  When  defendant  in  custody,  how  brought  before  the  court 

for  judgment. 

1195.  How  brought  before  the  court  when  on  baiL 

1196.  Bench  warrant  to  issue. 

1197.  Form  of  bench  warrant. 

1198.  Warrant,  how  served. 

1199.  Arrest  of  defendant.  ; 
*  1200.  Arraignment  of  defendant  for  judgment. 

1201.  What  cause  may  be  shown  against  the  judgment. 

1202.  If  no  cause  shown,  judgment  to  be  pronounced. 

1203.  Court  may  summarily  inquire  into  circumstances  in  aggra- 

vation or  mitigation  of  punishment. 

1204.  Proof  of  former  conviction,  or  of  facts,  etc.,  in  mitigation, 

etc.,  how  made. 

1205.  Duration  of  imprisonment  on  judgment  to  pay  a  fine. 

1206.  Judgment  to  pay  a  fine  constitutes  a  lien. 

1207.  Entry  of  judgment  and  judgment  rolL 
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1191.  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict 
against  the  defeodant  on  the  plea  of  a  former  conviction  or 
acquittal,  if  the  judgment  be  not  arrested  or  a  new  trial 
granted,  the  court  must  appoint  a  time  for  pronouncing  judg- 
ment, which,  in  cases  of  felony,  must  be  at  least  two  days  after 
the  verdict,  if  the  court  intend  to  remain  in  session  so  long; 
but  if  not,  then  at  as  remote  a  time  as  can  reasonably  be 
allowed.  [Amendment^  approved  March  30, 1874;  in  effect  July  1, 
1874. 

1.  Appointing  Time  for  Judgment. — ^The  court  may,  in  the  absence 
of  the  defendaot,  fix  a  day  for  pronouncing  sentence.  People  v.  Oalvin,  9 
Cal.  115.  The  time  allowed  after  conviction  before  sentence  is  pronounced, 
may  be  waived  by  the  defendant,  and  he  may  consent  that  judgment  be  pro- 
nounced immediately.  People  v.  Robinson,  46  Id.  94.  The  judgment  in  a 
criminal  case  need  not  be  pronounced  at  the  same  term  at  which  the  verdict 
is  rendered.  People  v.  Felix,  45  Id.  163.  A  writ  of  mandate  will  not  be 
issued  to  compel  a  court  to  render  a  judgment  of  acquittal.  Ex  parte  Cage, 
45  Id.  248. 

1192.  Upon  a  plea  of  guilty  of  a  crime  distinguished  or 
divided  into  degrees,  the  court  must,  before  passing  sentence, 
determine  the  degree. 

1.  Court  must  Determine  Degree  of  Crime  upon  Plea  of  Guilty.— 

The  proceeding  under  this  section  is  not  a  trial,  nor  has  the  defendant  any 
right  to  have  the  question  involved  determined  by  a  jury.  The  examination 
of  witnesses  to  ascertain  the  degree  of  the  crime  need  not  be  had  at  the  time 
of,  or  immediately  after,  the  plea  of  guilty;  nor  need  any  time  elapse  between 
the  determination  and  the  judgment.  Any  judgment  or  decision  which 
shows  the  conclusion  of  the  court  as  to  the  degree,  from  the  examination,  is 
sufficient.  People  v.  Noll,  20  Cal.  164.  The  court  should  determine  the 
degree,  however,  before  pronouncing  judgment.  People  v.  Jt-jferson,  52  Id. 
453.  In  re  Brovm,  32  Cal.  48,  the  defendant  had  pleaded  guilty  to  an  indict- 
ment for  murder,  which  did  not  specify  the  degree.  The  court  imposed  a 
sentence  of  conflnement  in  the  state  prison:  Held,  that  the  judgment  was 
not  a  nullity,  for  the  presumption  was  that  the  court,  by  testimony,  ascer- 
tained the  degree.  If  the  defendant  refuses  to  plead  after  his  demurrer  has 
been  overruled,  the  court  may  pronounce  judgment  as  upon  a  plea  of  guilty. 
People  V.  King,  28  Id.  266.  So  the  court  may  direct  a  plea  of  not  guilty  to 
be  entered.     People  v.  Jocelyn,  29  Id.  562, 

2.  Jury  upon  Conviction  muBtDetennine  Degree. —Sec.  1157,  n.  1. 

1193.  For  the  purpose  of  judgment,  if  the  conviction  is  for 
felony,  the  defendant  must  be  personally  present;  if  for  a  mis- 
demeanor, judgment  may  be  pronounced  in  his  absence. 

1.  Presence  of  Defendant. — Upon  a  conviction  for  a  felony,  the  defend- 
ant must  be  present  when  the  judgment  is  pronounced;  but  the  day  for  pro- 
nouncing judgment  may  be  fixed  in  his  absence.  People  v.  Gnlv'm,  9  CaL 
115.     A  judge  who  did  not  try  the  case,  if  legally  presiding,  has  jurisdiction 
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to  pronoance  sentence.  People  v.  Henderton^  28  Id.  466.  Where  there 
is  a  misdemeanor,  6r  where  the  punishment  is  only  a  fine,  the  defendant  need 
not  be  present  either  in  person  or  by  attorney,  but  judgment  may  be  rendered 
in  his  absence.  People  v.  Efmer,  23  Id.  159;  People  v.  Budd^  7  Pac.  C.  L.  J. 
486;  Steele  v.  Com.,  3  Dana,  84. 

1194.  When  the  defendant  is  in  custody,  the  court  may  di- 
rect the  officer  in  whose  custody  he  is,  to  bring  him  before  it 
for  judgment,  and  the  officer  must  do  so. 

1195.  If  the  defendant  has  been  di,scharged  on  bail,  or  has 
deposited  money  instead  thereof,  and  does  not  appear  for  judg- 
ment when  his  personal  appearance  is  necessary,  the  court,  in 
addition  to  the  forfeiture  of  the  undertaking  of  bail,  or  of  the 
money  deposited,  may  direct  the  clerk  to  issue  a  bench  warrant 
for  his  arrest. 

1196.  The  clerk,  on  the  application  of  the  district  attorney, 
may,  at  any  time  after  the  order,  whether  the  court  be  sitting 
or  not,  issue  a  bench  warrant  ioto  one  or  more  counties. 

1197.  The  bench  warrant  must  be  substantially  in  the  follow- 
ing form:  County  of .  The  people  of  the  state  of  Califor- 
nia, to  any  sheriff,  constable,  marshal,  or  policeman  in  this 
state.  A.  B.,  having  been  on  the day  of ,  a.  d.  eight- 
een hundred  and ,  duly  convicted  in  the  superior  court  of 

the  county  of ,  of  the  crime  of (desigqating  it  gen- 
erally), you  are  therefore  commanded  forthwith  to  arrest  the 
above-named  A.  B.,  and  bring  him  before  that  court  for  judg- 
ment. Given  under  my  hand,  with  the  seal  of  said  court  af- 
fixed, this day  of  ,  a.  d.  eighteen  hundred  and . 

By  order  of  the  court.  [Seal.]  E.  F.,  Clerk.  [Amendment,  ap- 
praised  April  12,  1880;  in  effect  immediately, 

1198.  The  bench  warrant  may  be  served  in  any  county  in  the 
same  manner  as  a  warrant  of  arrest,  except  that  when  served 
in  another  county,  it  need  not  be  indorsed  by  a  magistrate  of 
that  county. 

1199.  Whether  the  bench  warrant  is  served  in  the  county  in 
which  it  was  issued,  or  in  another  county,  the  officer  must  arrest 
the  defendant  and  bring  him  before  the  court,  or  commit  him 
to  the  officer  mentioned  in  the  warrant,  according  to  the  com- 
mand thereof. 

1200.  When  the  defendant  appears  for  judgment,  he  must 
be  informed  by  the  court,  or  by  the  clerk,  under  its  direction,, 
of  the  nature  of  the  charge  against  him  and  of  his  plea,  and 
the  verdict,  if  any  thereon,  and  must  be  asked  whether  he  has 
any   legal  cause  to  show  why  judgment  should  not  be  pro- 
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nounced  against  him.     [Amendmenl,  approved  April  9,  1880;  in 
effect  immediately, 

1201.  He  may  show,  for  cause  against  the  judgment: 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  court, 
there  is  reasonable  ground  for  believing  him  to  be  insane,  the 
question  of  insanity  must  be  tried  as  provided  in  chapter  VI, 
title  X,  part  II,  of  this  code.  If,  upon  the  trial  of  that  question, 
the  jury  find  that  he  is  sane,  judgment  must  be  pronounced, 
but  if  they  find  him  insane,  he  must  be  committed  to  the  state 
lunatic  asylum  until  he  becomes  sane;  and  when  notice  is  given 
of  that  fact,  as  provided  in  section  1372,  he  must  be  brought 
before  the  court  for  judgment; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judg- 
ment or  for  a  new  trial;  in  which  case  the  court  may,  in  its  dis- 
cretion, order  the  judgment  to  be  deferred,  and  proceed  to  de- 
cide upon  the  motion  in  arrest  of  judgement  or  for  a  new  trial. 

1.  Arrest  of  Judgment  on  Defendant's  Motion. — Seo.  USo,  d. 

2.  Arrest  of  Judgment  by  Court.— Sec.  1186,  n. 

3.  Motion  for  New  Trial.— Sec  1170,  notes  1  and  2. 

4.  Ptmishment  of  Person  while  Insane.— Seo.  1367. 

1202.  If  no  sufficient  cause  is  alleged  or  appears  to  the  court 
'why  judgment  should  not  be  pronounced,  it  must  thereupon  be 
rendered. 

1.  Judgment,  Rendition  of.— After  a  plea  or  verdict  of  guilty,  the  court 
roust  appoint  a  time  for  pronouncing  judgment,  as  provided  in  section  1191. 
It  may  be  pronounced  immediately  after  a  verdict  or  plea  of  guilty,  if  the 
defendant  oonsents  thereto.  People  v.  Robinson,  46  Cal.  94.  But  it  need  not 
be  at  the  same  time  the  verdict  is  rendered.  People  v.  FeUx,  45  Id.  163.  It 
must  be  given  in  open  court,  not  in  the  judge's  chambers.  Anon,,  T.  Raym. 
68.  And  should  be  on  a  judicial  day,  and  not  on  Sunday.  Young  r.  Stale,  39 
Ala.  357.  It  is  generally  customary,  before  pronouncing  judgment,  to  ask 
the  defendant  i^he  has  any  legal  cause  to  show  why  judgment  should  not  be 
pronounced  against  him.  In  some  states  this  is  unnecessary.  State  v.  Ball, 
27  Mo.  324;  Jeffries  v.  Com.,  12  Allen,  145,  153.  But  in  this  stote  it  is  re- 
quired. Sec.  1200.  Judgments  of  inferior  criminal  courts  are  not  required 
to  be  different  from  those  of  like  courts  of  general  jurisdiction.  People  v. 
Forbes,  22  CaL  135;  Ex  parte  Kearney,  55  Id.  212,  228. 

2.  Judgment,  Fi»rm  of.— The  judgment  entered  in  the  minutes  is  suffi- 
cient, if  it  states  of  what  offense  the  defendant  was  finally  convicted  and  the 
penalty  imposed.  It  need  not  recite  the  facts  contained  in  the  other  papers 
constituting  the  record  in  the  action.  Re  Edward  Ring,  28  Cal.  247;  Ex 
parte  Murray,  43  Id.  455,  Nor  the  time  of  the  commencement  of  the  im- 
prisonment. It  is  sufficient  if  it  states  the  duration  of  the  imprisonment  and 
the  place  of  confinement.  Stale  v.  Smithy  10  Nev.  107.  Judgments  of  in- 
ferior criminal  courts  are  not  required  to  be  in  different  form  from  those  of 
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like  ooarts  of  general  jarisdiction.    People  v.  ForbeM,  22  CaL  135.     But  see 
Ex  parte  Kearney,  65  Id.  212,  228. 

3.  Judgment— CHioiild  be  Certain  and  Definite.— As  a  general  mle  in 
criminal  cases  a  judgment  should  be  certain  and  definite  and  complete  in  it- 
selfy  80  that  what  it  requires  to  be  done  may  be  known  without  resort  to  any- 
thing outside  of  the  record.  People  v.  Forbes,  22  Cal.  135.  This  however  is 
not  universally  so,  and  it  is  a  common  practice  in  criminal  courts  to  enter 
judgments  of  imprisonment  at  the  expiration  of  sentences  in  other  cases. 
Brwm  V.  Com,,  4  Raw.  259;  RuaseU  v.  Com,,  7  Serg.  k  R.  489;  State  v. 
Smith,  5  Day,  175;  King  v.  WVhes,  4  Burr.  2575.  Thus,  a  judgment  that  the 
defendant  be  imprisoned  for  a  specified  term,  **  to  commence  at  the  expira- 
tion of  previous  sentences,"  is  valid.  PeojAe  v.  Forbes,  22  Cal.  135.  So,  too, 
is  a  judgment  *'that  the  defendant  be  imprisoned  in  the  state  prison  for  the 
term  of  three  years  from  the  date  of  his  incarceration."  People  v.  King,  28 
Id.  265.  Or  that  the  defendant  "  be  imprisoned  four  years  from  the  time 
of  his  delivery  to  the  warden,"  etc.  People  v.  Hughes,  29  Id.  257.  A  fail- 
ure to  specify  any  time  for  the  imprisonment  to  commence,  does  not  invali- 
date the  judgment  State  v.  Smith,  10  Nev.  107.  But  a  judgment  for  a  term 
longer  than  that  provided  by  the  statute  will  be  reversed,  and  the  lower  court 
directed  to  proceed  to  judgment  upon  the  verdict.  People  v.  Riley,  48  Cal. 
549.  See  Ex  parte  Ah  Cha,  40  Id.  426.  So  a  judgment,  which  attempts  to 
punish  a  man  for  an  act  which  is  not  a  crime,  is  absolutely  void.  People  v. 
Kearney,  55  Id.  212.  See  People  v.  LiMcomb,  60  N.  Y.  569;  Ex  parte  Sieboid, 
100  U.  S.  371.  After  sentence,  but  before  the  judgment  is  signed,  it  may  be 
amended  by  shortening  the  time.  People  v.  Thompson,  4  Cal.  238.  If  the 
indictment  charges  more  than  one  offense  in  separate  counts,  and  the  verdict 
is  general,  the  presumption  will  be^  that  the  judge  who  tried  the  case  pro- 
nounced judgment  for  the  offense  to  which  the  evidence  was  directed.  Peor 
pU  V.  Shotwell,  27  Id.  394. 

4.  Judgment— Void  and  Voidable  Defined.— An  error  which  will 
render  a  judgment  voidable  only  is  the  want  of  adherence  to  some  prescribed 
mode  of  proceeding  in  conducting  the  action  or  defense.  An  error  which 
renders  a  judgment  void  is  such  an  illegality  as  is  contrary  to  the  principles 
of  law  as  distinguished  from  rules  of  procedure.  Ex  parte  Oibson,  31  Cal. 
619.  Thus,  a  judgment  sentencing  a  person  to  imprisonment  in  the  state 
prison,  upon  conviction  for  a  misdemeanor  is,  void.  Ex  parte  Ah  Cha,  40 
Id.  426.  But  in  Bix  parte  Max,  44  Id.  579,  such  a  judgment  was  held  simply 
erroneous,  subject  to  be  corrected  on  appeal.  The  judgment  is  not  void  be- 
cause  it  does  not  state  the  offense  of  which  the  prisoner  was  convicted,  if  it 
shows  that  he  was  indicted  for  some  offense  and  tried  and  convicted,  and  that 
the  sentence  passed  on  him  was  one  which  the  court  had  jurisdiction  to  pro« 
nounce  for  some  offense  of  which  he  might  have  been  convicted  under  the  in- 
dictment. Ex  parte  Oibson,  31  Id.  619.  But  a  judgment  which  punishes  a 
man  for  an  act  which  is  not  a  crime  is  absolutely  void.  Ex  parte  Kearney,  55 
Id.  212;  Matter  of  CorryeU,  22  Id.  178.  So  a  sentence  of  a  party  convicted 
under  an  unconstitutional  law  is  void.     Ex  parte  Sieboid,  100  U.  S.  371. 

5.  Arreet  of  Judgment  on  Defendant's  Motion.— Sec.  1185,  n. 

6.  Arreetof  Judgment  by  Court.— Sec.  1186,  n. 

1203.  After  a  plea  or  verdict  of  guilty,  where  a  discretion  is 
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conferred  upon  the  court  as  to  the  extent  of  the  punishment, 
the  court,  upon  the  oral  suggestion  of  either  party  that  there 
are  circumstances  which  may  be  properly  taken  into  view,  either 
in  aggravation  or  mitigation  of  the  punishment,  may,  in  its 
discretion,  hear  the  same  summarily,  at  a  specified  time,  and 
upon  such  notice  to  the  adverse  .party  as  it  may  direct. 

1.  Mitlgatdon  and  Aggravation  of  Punishment  —  Where  by  law, 
upon  a  plea  or  verdict  of  guilty,  a  discretion  is  vested  in  the  court  to  deter- 
mine the  extent  of  the  punishment,  it  should,  before  passing  sentence,  look 
at  any  evidence  proper  to  *'  influence  a  judicious  magistrate  to  make  the 
punishment  heavier  or  lighter."  1  Bish.  Crim.  L.,  sec.  948;  Reg.  v.  Diynam, 
7  Ad.  &  El.  593;  Bex  v.  Cox,  4  Car.  &  P.  638;  Hex  v.  WUkers,  3  T.  R.  428; 
Bex  V.  Gregory,  1  Car.  &  Kir.  228;  People  v.  Cochran,  2  Johns.  Cas.  73.  Only 
circumstances  of  aggravation  on  the  one  side,  and  of  mitigation  on  the  other, 
will  be  received.  Evidence  that  no  crime  has  been  committed  will  not  be 
received,  the  verdict  being  conclusive  of  that  fact.  Slate  v.  Brinyea,  5  Ala. 
241.  Under  the  English  practice,  it  is  customary  for  the  crown  to  produce 
afiidavits  in  aggravation,  which  are  first  read,  then  for  the  defendant  to  pro- 
duce and  read  affidavits  in  mitigation,  after  which  the  counsel  for  the  crown 
is  heard,  and  then  the  counsel  for  the  defendant.  Beg,  v.  Dignam,  7  Ad.  k 
El.  593.  This  rule  may  vary,  however,  depending  upon  the  circumstances 
of  each  particular  case.  King  v.  Sutton,  Id.  594,  note.  In  this  country  the 
proper  practice  seems  to  be  for  the  prisouer  to  present  any  extenuating  cir- 
cumstances upon  which  he  may  rely  to  make  his  sentence  light,  by  producing 
in  open  court  any  witnesses  he  may  have  at  a  reasonable  time  before  sentence 
is  pronounced.  Sec.  1204.  He  is  entitled,  as  a  matter  of  right,  to  a  sabpcena 
to  compel  the  attendance  of  such  witnesses.  State  v.  Smith,  2  Bay,  62.  So 
where  by  law  the  fixing  of  the  punishment  is  to  be  determined  by  the  jury 
when  they  find  the  defendant  guilty,  evidence  in  mitigation  of  the  punish- 
ment is  admissible.  Bobbins  v.  State,  20  Ala.  36;  Morton  v.  Trustees  etc.,  18 
111.  383;  Sarah  v.  State,  18  Ark.  114;  Kistler  v.  Stale,  54  Ind.  400;  East- 
man  v.  State,  Id.  441.  Evidence  in  such  cases  of  what  amounts  to  a  crime 
separate  from  the  one  charged  in  the  indictment,  is  not  admissible  in  aggra- 
vation of  the  offense.  Ingram  v.  St^Ue,  39  Ala.  247;  Skains  v.  StaXe,  21  Id. 
218,  222;  Baker  v.  State,  4  Pike,  56,  61. 

1204.  The  circumstances  must  be  presented  by  the  testimony 
of  witnesses  examined  in  open  court,  except  that  when  a  wit- 
ness is  so  sick  or  infirm  as  to  be  unable  to  attend,  his  deposi- 
tion may  be  taken  by  a  magistrate  of  the  county,  out  of  court, 
upon  such  notice  to  the  adverse  party  as  the  court  may  direct. 
No  afiQ davit  or  testimony,  or  representation  of  any  kind,  verbal 
or  written,  can  be  oflFered  to  or  received  by  the  court,  or  a  judge 
thereof,  in  aggravation  or  mitigation  of  the  punishment,  except 
as  provided  in  this  and  the  preceding  section. 

1205.  A  judgment  that  the  defendant  pay  a  fine,  may  also 
direct  that  he  be  imprisoned  until  the  fine  be  satisfied,  specify- 
ing the  extent  of  imprisonment,  which  must  not  exceed  one 
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day  for  every  dollar  of  the  fine.    [Amendment,  approved  March 
7, 1874;  in  effect  sixtieth  day  after  passage. 

1.  Payment  of  Fine. — A  judgment  which  directs  the  defendant  to  pay  a 
fine,  or  be  imprisoned  until  it  is  paid,  should  specify  the  extent  of  imprison- 
ment, but  a  failure  to  do  so  will  not  render  it  inoperative.  People  v.  Mark- 
ham,  7  Cal.  208.  The  prisoner  is  entitled  to  a  credit  of  two  dollars  (one 
dollar  under  the  present  law)  for  each  day  he  remains  in  prison,  and  may  at 
any  time  pay  the  sum  remainin)^  due  and  claim  his  discharge.  Ex  parte  Kelly, 
2S  Id.  414.  A  judgment  of  a  justice  of  the  peace,  in  a  case  of  misdemeanor, 
that  the  defendant  be  fined  three  hundred  dollars,  and  that  in  default  of 
pa3rment  he  be  imprisoned  in  the  county  jail  not  exceeding  three  hundred 
days,  is  a  substantial  compliance  with  this  section.  Ez  parte  ElUs,  54  Id. 
204. 

1206.  A  judgment  that  the  defendant  pay  a  fine  constitutes 
a  lien,  in  like  manner  as  a  judgment  for  money  rendered  in  a 
civil  action. 

1207.  When  judgment  upon  a  conyiction  is  rendered,  the 
clerk  must  enter  the  same  in  the  minutes,  stating  briefly  the 
offense  for  which  the  conviction  was  had,  and  the  fact  of  a  prior 
conviction  (if  one),  and  must,  within  five  days,  annex  together 
and  file  the  following  papers,  which  will  constitute  a  record  of 
the  action: 

1.  The  indictment  or  information,  and  a  copy  of  the  minutes 
of  the  plea  or  demurrer; 

2.  A  copy  of  the  minutes  of  the  trial; 

3.  The  charges  given  or  refused,  and  the  indorsements 
thereon;  and, 

4.  A  copy  of  the  judgment.  [Amendment,  approved  April  9, 
1880;  in  effect  immediately. 

1.  Record  of  the  Action.— A  bill  of  exceptions  which  has  been  duly 
settled  and  signed  by  the  judge  and  filed,  constitutes  a  portion  of  the 
record  of  the  action.  People  v.  Trim,  37  CaL  274.  The  record  should  show 
that  the  defendant  was  arraigned  and  pleaded,  and  if  it  does  not  show  these 
facts,  it  will  be  presumed  that  there  was  no  arraignment  or  plea.  People  v. 
Oaines,  52  Id.  479.  The  proceedings  before  the  committing  magistrate  do 
not  form  a  portion  of  the  judgment  roll  in  criminal  cases.  People  v.  Shubrick, 
7  Pac.  C.  L.  J.  41.  A  copy  of  the  minutes  of  the  trial  constitutes  a  part  of 
the  judgment  roll.    People  v.  Oaines,  52  CaL  479. 

2.  Action  of  Court  upon  Instructions,  How  Shown.— Sec.  1176, 
n.  1. 
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CHAPTER  n. 

THE  EXECUTION. 

Sectiok  1213.  Authority  for  the  execution  of  a  judgment,  other  than  of 
death. 

1214.  If  for  fine  alone,  execution  to  issue  as  in  civil  cases. 

1215.  Judgment  of  fine  and  imprisonment,  by  whom  and  how  exe- 

cuted. 

1216.  Duty  of  sheriff  on  receiving  copy  of  judgment  of  imprison- 

ment. 

1217.  Warrant  of  execution  upon  judgment  of  death.    Time  of 

execution. 

1218.  Judge  to  transmit  statement  of  conviction  and  testimony  to 

governor. 

1219.  Governor  may  require  opinion  of  justices  of  supreme  court, 

etc.,  thereon. 

1220.  Judgment  of  death,  when  suspended. 

1221.  If  reason  to  suppose  defendant  insane,  jury  to  inquire  into 

it;  how  and  by  whom  ordered. 

1222.  Duty  of  district  attorney  upon  inquisition. 

1223.  Inquisition,  how  certified  and  filed. 

1224.  Proceedings  upon  finding  of  jury. 

1225.  Proceedings  when  female  is  supposed  to  be  pregnant. 

1226.  Proceedings  upon  the  finding  of  the  jury. 

1227.  Proceedings  when  judgment  of  death  remaining  in  force  hat 

not  been  executed. 

1228.  Punishment  of  death,  how  inflicted. 

1229.  Execution,  where  to  take  place  and  who  to  be  present. 

1230.  Return  upon  death  warrant. 

1213.  When  a  judgment,  other  than  of  death,  has  been  pro- 
nounced, a  certified  copy  of  the  entry  thereof  upon  the  minutes 
must  be  forthwith  furnished  to  the  officer  whose  duty  it  is  to 
execute  the  judgment,  and  no  other  warrant  or  authority  is 
necessary  to  justify  or  require  its  execution. 

1.  Ezecution. — No  other  authority  than  a  certified  copy  of  the  judgment 
rendered  against  him  is  required  for  the  detention  of  the  prisoner.  In  re 
Brown^  32  Cal.  48;  tn  re  Ring^  28  Id.  247.  A  commitment  to  the  state 
prison  which  does  not  contain  a  certified  copy  of  the  judgment  as  entered  in 
the  minutes  of  the  court,  but  consists  only  of  a  history  of  the  proceedings 
against  the  prisoner,  is  not  merely  defective,  but  is  wholly  unknown  to  the 
laws  of  California.  Ex  parte  Gibson,  31  Id.  619;  Ex  parU  Dobson,  31  Id.  497. 
The  judgment  in  a  criminal  case  need  contain  no  recital  of  the  particular  of- 
fense, but  only  of  the  general  offense,  within  which  the  particular  one  is  in* 
eluded.  Ex  parte  Murray ^  43  Id.  455.  The  mode  of  executing  judgments  in 
criminal  cases  is  prescribed  by  statute!    People  v.  ZHck,  39  Id,  102. 

1214.  If  the  judgment  is  for  a  fine  alone,  execution  may  be 
issued  thereon  as  on  a  judgment  in  a  civil  action. 
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'     1215.  If  the  judgment  is  for  imprisonmeDt,  or  a  fine,  and  im- 
prisonment until  it  be  paid,  the  defendant  must  forthwith  be 
committed  to  the  custody  of  the  proper  officer,  and  by  him  de- 
tained until  the  judgment  is  complied  with. 
!•  Payment  of  Fine.— Sec.  1205,  n.  1. 

1216.  If  the  judgment  is  for  imprisonment  in  the  state  prison, 
the  sheriff  of  the  county  must,  upon  receipt  of  a  certified  copy 
thereof,  take  and  deliver  the  defendant  to  the  warden  of  the 
state  prison.  He  must  also  deliver  to  the  warden  the  certified 
copy  of  the  judgment,  and  take  from  the  warden  a  receipt  for 
the  defendant. 

1.  Execution. — Sec.  1213,  n.  1. 

1217.  When  judgment  of  death  is  rendered,  a  warrant,  signed 
by  the  judge,  and  attested  by  the  clerk  under  the  seal  of  the 
court,  must  be  drawn  and  delivered  to  the  sheriff.  It  must 
state  the  conviction  and  judgment,  and  appoint  a  day  on  which 
the  judgment  is  to  be  executed,  which  must  not  be  less  than 
thirty  nor  more  than  sixty  days  from  the  time  of  judgment. 

1.  Execution  of  Death  Sentence.— The  day  for  carrying  into  effect  a 
sentence  of  death,  should  not  be  designated  in  the  judgment,  but  in  the 
warrant  for  the  execution.  People  v.  BonUla,  38  Cal.  699;  People  v.  Murphy, 
45  Id.  137.  If  the  judgment  of  death  is  not  executed  on  the  day  appointed, 
the  court  rendering  it  may  appoint  another  day  for  carrying  it  into  effect. 
People  V.  Bomlla,  38  Id.  701.  Upon  the  affirmance  of  an  order  or  judgment 
in  a  criminal  case,  no  order  of  the  appellate  court  directing  the  lower  court 
to  proceed  to  carry  the  judgment  into  effect  is  necessary.  People  v.  Dick,  39 
Id.  182.  The  defendant  is  entitled  to  be  in  court  when  an  order  for  his 
execution  is  made.    People  v.  Spragve,  54  Id.  92. 

1218.  The  judge  of  the  court  at  which  a  conviction  requiring 
judgment  of  death  is  had,  must,  immediately  after  the  convic- 
tion, transmit  to  the  governor,  by  mail  or  otherwise,  a  state- 
ment of  the  conviction  and  judgment,  and  of  the  testimony 
given  at  the  trial. 

1.  Pcu'doning  Power. — Sec.  1417>  n. 

15219.  The  governor  may  thereupon  require  the  opinion  of 
the  justices  of  the  supreme  court  and  of  the  attorney-general, 
or  any  of  them,  upon  the  statement  so  furnished. 

15220.  No  judge,  court,  or  officer,  other  than  the  governor, 
can  suspend  the  execution  of  a  judgment  of  death,  except  the 
sheriff,  as  provided  in  the  six  succeeding  sections,  unless  an 
appeal  is  taken. 

1221.  If,  after  judgment  of  death,  there  is  good  reason  to 
suppose  that  the  defendant  has  become  insane,  the  sheriff  of 
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the  county,  with  the  concurrence  of  the  judge  of  the  court  by  ' 
which  the  judgment  was  rendered,  may  summon  from  the  list 
of  jurors  selected  by  the  supervisors  for  the  year  a  jury  of  tweWe 
persons  to  inquire  into  the  supposed  insanity,  and  must  give 
immediate  notice  thereof  to  the  district  attorney  of  the  county. 
1222.  The  district  attorney  must  attend  the  inquisition,  and 
may  produce  witnesses  before  the  jury,  for  which  purpose  he 
may  issue  process  in  the  same  manner  as  for  witnesses  to  attend 
before  the  grand  jury,  and  disobedience  thereto  may  be  pun- 
ished in  like  manner  as  disobedience  to  process  issued  by 
the  court. 

15223.  A  certificate  of  the  inquisition  must  be  signed  by  the 
jurors  and  the  sheriflf,  and  filed  with  the  clerk  of  the  court  in 
which  the  conviction  was  had. 

15224.  If  it  is  found  by  the  inquisition  that  the  defendant  is 
sane,  the  sheriff  must  execute  the  judgment;  but  if  it  is  found 
that  he  is  insane,  the  sheriff  must  suspend  the  execution  of 
the  judgment  until  he  receives  a  warrant  from  the  governor  or 
from  the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered directing  the  execution  of  the  judgment.  If  the  inquisi- 
tion finds  that  the  defendant  is  insane,  the  sheriff  must  imme- 
diately transmit  it  to  the  governor,  who  may,  when  the  defendant 
becomes  sane,  issue  a  warrant  appointing  a  day  for  the  execu- 
tion of  the  judgment. 

12525.  If  there  is  good  reason  to  suppose  that  a  female  against 
whom  a  judgment  of  death  is  rendered  is  pregnant,  the  sheriff 
of  the  county,  with  the  concurrence  of  the  judge  of  the  court 
by  which  the  judgment  was  rendered,  may  summon  a  jury  of 
three  physicians  to  inquire  into  the  supposed  pregnancy.  Im- 
mediate notice  thereof  must  be  given  to  the  district  attorney  of 
the  county,  and  the  provisions  of  sections  1222  and  1223  apply 
to  the  proceedings  upon  the  inquisition. 

15226.  If  it  is  found  by  the  inquisition  that  the  female  is  not 
pregnant,  the  sheriff  must  execute  the  judgment;  if  it  is  found 
that  she  is  pregnant,  the  sheriff  must  suspend  the  execution  of 
the  judgment,  and  transmit  the  inquisition  to  the  governor. 
When  the  governor  is  satisfied  that  the  female  is  no  longer 
pregnant,  he  may  issue  his  warrant  appointing  a  day  for  the  ex- 
ecution of  the  judgment. 

15227.  If  for  any  reason  a  judgment  of  death  has  not  been 
executed  and  it  remains  in  force,  the  court  in  which  the  convic- 
tion was  had,  on  the  application  of  the  district  attorney,  must 
order  the  defendant  to  be  brought  before  it,  or,  if  he  is  at  large. 
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a  warrant  for  his  apprehension  may  be  issued.  Upon  the  de- 
fendant being  brought  before  the  court  it  must  inquire  into  the 
facts,  and  if  no  legal  reasons  exist  against  the  execution  of  the 
judgment,  must  make  an  order  that  the  sheriff  execute  the 
judgment  at  a  specified  time.  The  sheriff  must  execute  the 
judgment  accordingly. 

1.  Judgment  of  Death,  In  Force  and  Unexeouted.— If  the  judgment 
of  death  be  not  executed,  from  any  cause,  on  the  day  appointed,  it  is  compe- 
tent for  the  court  which  rendered  the  judgment  to  appoint  another  day  for 
carrying  it  into  execution.  PeopU  y.  BotUUa,  38  CaL  699.  See  also,  People 
y.  Dick,  39  Id.  102.  Defendant  has  the  right  to  be  present  when  such  order 
fixing  the  time  for  his  execution  is  made,  and  to  make  it  in  his  absence  is 
error.    People  v.  Sprctgue^  54  Id.  92. 

12528.  The  punishment  of  death  must  be  inflicted  by  hanging 
the  defendant  by  the  neck  until  he  is  dead. 

1229.  A  judgment  of  death  must  be  executed  within  the 
walls  or  yard  of  a  jail,  or  some  convenient  private  place  in  the 
county.  The  sheriff  of  the  county  must  be  present  at  the  ex- 
ecution, and  must  invite  the  presence  of  a  physician,  the  dis- 
trict attorney  of  the  county,  and  at  least  twelve  reputable  citi- 
zens, to  be  selected  by  him;  and  he  shall,  at  the  request  of  the 
defendant,  permit  such  ministers  of  the  gospel,  not  exceeding 
two,  as  the  defendant  may  name,  and  any  persons,  relatives  or 
friends,  not  to  exceed  five,  to  be  present  at  the  execution,  to- 
gether with  such  peace  officers  as  he  may  think  expedient,  to 
witness  the  execution.  But  no  other  persons  than  those  men- 
tioned in  this  section  can  be  present  at  the  execution,  nor  can 
any  person  under  age  be  allowed  to  witness  the  same. 

1280.  After  the  execution,  the  sheriff  must  make  a  return 
upon  the  death  warrant,  showing  the  time,  mode,  and  manner 
in  which  it  was  executed. 
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TITLE  IX. 

OF  APPEALS  TO  THE  SUPREME  COURT. 

Chapter    I.  Appeals,  when  Allowed  and  how  Taken,   and 
THE  Eppect  thebeop,  §§1235-1246. 
II.  DiSMissiNa  AN  Appeal  por  Irreoularity,  §§1248- 
1249. 
m.  Argument  of  the  Appeal,  §§1252-1255. 
IV.  Judgment  upon  Appeal,  §§1258-1265. 

CHAPTER  I. 

APPEALS,  WHEN  ALLOWED  AND  HOW  TAKEN,  AND  THE 
EFFECT  THEREOF. 

SxcnoN  1235.  Who  may  appeal.    Appeal  to  be  taken  on  questions  of  law 
alone. 

1236.  Parties,  how  designated  on  appeal^ 

1237.  In  what  cases  an  appeal  may  be  taken  by  the  defendant. 

1238.  In  what  cases  by  the  people. 

1239.  Appeals,  within  what  time  to  be  taken. 

1240.  Appeal,  how  taken. 

1241.  When  notice  may  be  served  by  publication. 

1242.  Effect  of  an  appeal  by  the  people. 

1243.  Effect  of  an  appeal  by  the  defendant. 

1244.  Same. 

1245.  Same. 

1246.  Duty  of  clerks  upon  appeal. 

1235.  Either  party  in  a  criminal  action  amounting  to  a  felony 
may  appeal  to  the  supreme  court  on  questions  of  law  alone,  as 
prescribed  in  this  chapter. 

1.  Appeal,  Right  to. — Prior  to  ihe  adoption  of  the  present  constitution, 
the  right  to  appeal  in  criminal  actions  was  limited  to  actions  amounting  to  a 
felony  upon  questions  of  law  alone.  Cal.  Ck>nst.,  1863,  art.  VI,  sec.  4;  People 
V.  SmaUmcM,  65  CaL  185;  People  v.  Aubrey,  53  Id.  427.  Under  the  present 
constitution,  the  appellate  jurisdiction  of  the  supreme  court  in  criminal  cases 
extends  to  *'  all  criminal  oases  prosecuted  by  indictment  or  information  in  a 

.  court  of  record."  Cal.  Ck>nst.,  1879,  art  VI,  sec.  4.  Where  there  is  no  evi- 
dence to  sustain  the  charge  set  forth  in  the  indictment  or  information,  a 
question  of  law  is  presented,  on  which  the  supreme  court,  in  the  exercise  of 
its  appellate  criminal  jurisdiction,  is  competent  to  act.  People  t.  Smalbntm^ 
55  CaL  191;  PeopU  v.  Jones,  31  Id.  565. 

2.  Appellate  Jurisdiction,  How  Bxeroised. — If  no  means  are  pro- 
vided by  litatute  for  taking  an  appeal  in  those  cases  in  which  the  right  of 
appeal  is  given  by  the  constitution,  a  case  may  be  removed  to  the  supreme 
court  by  writ  of  error.    PeopU  v.  Thistleton,  52  CaL  220;  Adams  v.  Toum,  3 
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Id.  247;  Middleton  t.  Gould,  5  Id.  190.    But  where  an  appeal  is  given,  a 
writ  of  error  does  not  lie.     S.  P,  R,  R.  Co,  v.  Harlan,  24  Id.  334. 

1236.  The  party  appealing  is  known  as  the  appellant,  and 
the  adverse  party  as  the  respondent,  but  the  title  of  the  action 
is  not  changed  in  consequence  of  the  appeal. 

1237.  An  appeal  may  be  taken  by  the  defendant: 

1.  From  a  final  judgment  of  conviction; 

2.  From  an  order  denying  a  motion  for  a  new  trial; 

3.  From  any  order  made  after  judgment,  affecting  the  sub- 
stantial rights  of  the  party. 

1.  Appeal  by  Defendant.— The  cases  in  whioh  an  appeal  may  be  taken 
by  defendant  are  only  those  specified  in  the  foregoing  section.  A  pre-  * 
liminary  order  made  in  the  action  is  not  appealable.  Thus,  no  appeal  lies 
from  an  order  directing  a  charge,  once  ignored,  to  be  re-submitted  to  another 
grand  jury.  People  v.  Clarke,  42  CaL  622.  Neither  does  an  appeal  lie  by 
the  people  from  a  verdict  of  acquittal.  People  v.  Webb,  38  Id.  467.  Under 
the  provisions  of  the  criminal  practice  act,  an  order  setting  aside  an  indict- 
ment Was  held  appealable.  People  v.  Jones,  31  Id.  565.  But  an  appeal  does 
not  lie  from  an  order  admitting  a  party  to  bail  People  v.  Schuster,  40  Id. 
627.  An  appeal  by  defendant  from  an  order  made  subsequent  to  the  sus- 
taining of  a  demurrer  to  an  indictment,  that  the  district  attorney  file  an 
information  against  the  defendant,  is  not  appealable.  People  v.  SpecfU,  7 
Pac.  C.  L.  J.  489.  Neither  does  an  appeal  lie  by  the  defendant  from  an 
order  granting  him  a  new  trial.     People  v.  Ah  Choy,  6  Id.  1013. 

2.  Appeal  from  Final  Judgment.— Upon  an  appeal  from  the  judgment, 
without  having  made  a  motion  for  new  trial,  defendant  may  rely  upon  any 
of  the  grounds  of  exception  mentioned  in  section  1170,  but  in  such  case  he 
must  have  had  a  bill  of  exceptions  settled,  as  provided  in  section  1171. 
People  ex  rel.  v.  Keyser,  53  Cal.  183. 

3.  Appeal  from  Order  Denying  New^  Trial. — An  appeal  from  an  order 
denying  a  new  trial  will  be  dismissed  if  taken  more  than  sixty  days  after 
the  order  ib  made.  People  v.  Varnum,  53  CaL  630.  If  the  appeal  is  from 
an  order  denying  a  new  trial,  and  the  transcript  contains  no  bill  of  excep- 
tions, statement,  or  affidavits,  the  order  denying  a  new  trial  will  be  affirmed. 
People  V.  Welch,  6  Pac.  0.  L.  J.  483.  Defendant  can  not  appeal  from  an 
order  granting  him  a  new  trial.  People  y.  Ah  Choy,  6  Id.  1013.  See  also 
People  fx  reL  v.  Keyser,  53  CaL  183. 

4.  Appeal  from  Order  Made  after  Judgment— When  defendant  is 
convicted  of  murder,  and  sentenced  to  be  hanged,  an  order  made  by  the 
court  appointing  a  day  for  execution  is  an  order  from  which  an  appeal  may  be 
taken.     People  v.  Sprague,  64  CaL  92. 

5.  Intermediate  Orders  not  Appealable.— See  People  v.  Clarke,  42 
CaL  622;  People  v.  Ah  Kim,  4A  Id.  384. 

1288.  An  appeal  may  be  taken  by  the  people : 

1.  From  a  judgment  for  the  defendant  on  a  demurrer  to  the 
indictment  or  iuformation. 

2.  From  an  order  granting  a  new  trial. 
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3.  From  an  order  arresting  judgment. 

4.  From  any  order  made  after  judgment,  affecting  the  sub- 
stantial rights  of  the  people. 

5.  From  an  order  of  the  court  directing  th^  jury  to  find  for 
the  defendant.  [Amendment,  approved  April  9,  1880;  in  effect 
immediately. 

1.  Appeal  by  the  People. — An  order  sustaining  a  demurrer  is  a  final 
judgment,  from  which  an  appeal  will  lie.  People  v.  Ah  Own,  39  Cai  604. 
But  see  P<!op2e  V.  Martin,  47  Id.  112.  hi  People  v.  Young,  31  Id.  563,  an 
order  setting  aside  an  indictment  on  defendant's  motion,  on  the  ground  that 
it  was  found  on  illegal  testimony,  was  held  appealable.  In  People  v.  Schuster, 
40  Id.  627,  it  was  held  that  no  appeal  could  be  taken  from  an  order  of  a  judge 
admitting  the  defendant  to  bail  under  the  provisions  of  the  title  relating  to 
habeas  corpus.  Sec.  1490  et  seq.  An  appeal  does  not  lie  by  the  state  from  a 
verdict  of  acquittal.  People  v.  Webb,  38  Id.  467.  See  also  People  v.  Ah  Kim, 
44  Id.  384.  No  appeal  lies  from  an  order  admitting  a  party  to  bail.  People 
V.  Schuster,  40  Id.  627. 

1289.  An  appeal  from  a  judgment  must  be  taken  within  one 
year  after  its  rendition,  and  from  an  order,  mthin  sixty  days 
after  it  is  made. 

1.  Appeal  from,  Order. — If  taken  more  than  sixty  days  after  the  order  is 
made  it  will  be  dismissed.    People  v.  Vamum,  53  Oal.  630. 

1240.  An  appeal  is  taken  by  filing  with  the  clerk  of  the  court 
in  which  the  judgment  or  order  appealed  from  is  entered  or 
filed,  a  notice  stating  the  appeal  from  the  same,  and  serving  a 
copy  thereof  upon  the  attorney  of  the  adverse  party. 

1.  Appeal,  How  Taken. — It  is  not  necessary  that  the  notice  of  appeal 
should  be  signed  by  the  attorney  who  tried  the  action.  Any  attorney  author- 
ized by  defendant  may  sign  the  notice  of  appeal,  and  that,  too,  without  a 
formal  substitution  of  attorneys.  Ex  parte  Clarke,  6  Pac.  C.  L.  J.  1014. 
The  transcript  on  appeal  should  show  that  the  notice  of  appeal  has  been  both 
served  and  filed.  People  v.  Phillips,  45  Cal.  44;  People  v.  Clark,  49  Id.  455. 
A  recital  in  a  bill  of  exceptions  that  a  notice  of  appeal  has  been  served  and 
filed  is  no  evidence  that  an  appeal  has  been  taken.  People  v.  Phillips,  45  Id. 
44.  The  notice  of  appeal  must  be  served  and  filed  on  the  same  day.  People 
V.  Ah  Yule,  6  Pac.  C.  L.  J.  465. 

2.  Appellate  Jnrladiotion,  How  Bxeroised.— Sec.  1235,  n.  2. 

3.  Appeal  Bond. — ^Where  in  a  criminal  case  a  justice  of  the  peace  .ex- 
acts, and  the  defendants  give,  a  security  in  the  form  of  a  bond  on  appeal 
which  the  statute  does  not  require,  no  liability  results  from  its  execution. 
People  y.  Cabannes,  20  Cal.  525. 

1241.  If  personal  service  of  the  notice  can  not  be  made,  the 
judge  of  the  court  in  which  the  action  was  tried,  upon  proof 
thereof,  may  make  an  order  for  the  publication  of  the  notice  in 
some  newspaper  for  a  period  not  exceeding  thirty  days;  such 
publication  is  equivalent  to  personal  service. 
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1242.  An  appeal  taken  by  the  people  in  no  case  stays  or 
affects  the  operation  of  a  judgment  in  favor  of  the  defendant, 
until  judgment  is  reversed. 

1243.  An  appeal  to  the  supreme  court  from  a  judgment  of 
convection  stays  the  execution  of  the  judgment  in  all  capital 
cases,  and  in  all  other  cases,  upon  filing  with  the  clerk  of  the 
court  in  which  the  conviction  was  had,  a  certificate  of  the  judge 
of  such  court,  or  of  a  justice  of  the  supreme  court,  that,  in  his 
opinion,  there  is  probable  cause  for  the  appeal,  but  not  other- 
wise. [Amendment,  approved  March  30,  1874;  in  effect  July  1, 
1874. 

1.  Stay  of  Ezeoution. — Prior  to  the  adoption  of  the  code,  the  only 
method  by  which  a  stay  of  execution  could  be  effected  was  by  admitting  the 
prisoner  to  bail  pending  appeal.  Ex  parte  Marks,  49  CaL  680;  Ex  parte 
Hotje,  48  Id.  3. 

2.  Bail  after  Conviction  of  Felony.— Sec.  1272,  n.  1. 

1244.  If  the  certificate  provided  for  in  the  preceding  section 
is  filed,  the  sheriff  must,  if  the  defendant  be  in  his  custody, 
upon  being  served  with  a  copy  thereof,  keep  the  defendant  in 
his  custody  without  executing  the  judgment,  and  detain  him  to 
abide  the  judgment  on  appeal. 

1245.  If,  before  the  granting  of  the  certificate,  the  judgment 
has  commenced,  the  further  execution  thereof  is  suspended, 
and  upon  service  of  a  copy  of  such  certificate  the  defendant 
must  be  restored,  by  the  officer  in  whose  custody  he  is,  to  his 
original  custody. 

1246.  Upon  the  appeal  being  taken,  the  clerk  with  whom 
the  notice  of  appeal  is  filed  must,  within  ten  days  thereafter, 
in  case  the  bill  of  exceptions  has  been  settled  by  the  judge  be- 
fore the  giving  of  said  notice,  but  if  not,  then  within  ten  days 
from  the  settlement  of  the  bill  of  exceptions,  without  charge, 
transmit  to  the  clerk  of  the  appellate  court  a  copy  of  the  notice 
of  appeal,  and  of  the  record,  and  of  all  bills  of  exceptions, 
instructions,  and  indorsements  thereon;  and,  upon  the  receipt 
thereof,  the  clerk  of  the  appellate  court  must  file  the  same  and 
perform  the  same  services  as  in  civil  cases  without  charge. 
[Amendment,  approved  April  9,  1880;  in  effect  from  passage, 

1.  Duty  of  Clerk.— It  is  the  duty  of  the  clerk  to  certify  to  the  correct- 
ness of  the  documents  in  a  transcript,  if  they  are  correct  copies  of  the  origi- 
nals in  his  custody,  and  transmit  the  same  to  the  supreme  court.  For  all  the 
purposes  connected  with  its  appeUate  jurisdiction,  the  supreme  court  has  the 
same  power  over  the  clerk  of  the  court  below  that  it  has  over  its  own  clerk. 
After  an  appeal  is  perfected  the  court  below  has  no  longer  any  jurisdic- 
tion of  the  action,  and  an  order  of  such  court  forbidding  its  clerk  to  certify 
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to  the  correctness  of  a  transcript  on  appeal  is  void.  People  v.  Center^  54 
Cal  236.  See  also  People  v.  Odger,  49  Id.  643;  People  v.  Myers,  20  Id.  76. 
2.  Transcript  on  Appeal.— In  a  criminal  case  a  copy  of  the  notice  of  ap- 
peal and  of  the  record,  and  of  all  bills  of  exceptions,  instructions,  and  indorse- 
ments thereon,  constitutes  the  only  evidence  in  the  supreme  court  of  the  pro- 
ceedings of  the  court  from  which  the  appeal  is  taken.  The  '*  record  of  the 
action  '*  consists  of  :  1.  The  indictment  and  a  copy  of  the  minutes  of  the  plea 
or  demurrer;  2.  A  copy  of  the  minutes  of  the  trial;  3.  The  charges  given  or 
refused,  and  the  indorsements  thereon;  4.  A  copy  of  the  judgment.  People 
V.  Colby,  4  Pac.  C.  L.  J.  333.  See  also  People  v.  Martin,  32  Cal.  91;  Peopl^ 
V.  Romero,  18  Id.  89.  The  clerk  of  the  supreme  court  must  file  the  tran- 
script in  criminal  actions  without  his  fees,  in  advance.  People  v.  Myers,  20 
Id.  76. 


CHAPTER  11. 

DISMISSING  AN  APPEAL  FOR  IRREGULARITY. 

Section  1248.     For  what  irregularity,  and  how  dismissed. 
1249.    Dismissal  for  want  of  return. 

1248.  If  the  appeal  is  irregular  in  any  substantial  particular, 
but  not  otherwise,  the  appellate  court  may,  on  any  day,  on  mo- 
tion of  the  respondent,  upon  five  days'  notice,  accompanied 
with  copies  of  the  papers  upon  which  the  motion  is  founded, 
order  it  to  be  dismissed.  [Amendment,  approved  April  9,  1880; 
in  effect  from  and  after  its  passage. 

1.  Escape  of  Defendant  Pending  Appeal.— A  defendant  who  escapes 
during  the  pendency  of  his  appeal,  will  not  be  heard  in  the  appellate  court 
unless  he  returns  to  custody,  but  his  appeal  will  be  dismissed.  People  v. 
Eedinger,  55  Cal.  290. 

1249.  The  court  may  also,  upon  like  motion,  dismiss  the  ap- 
peal, «f  the  return  is  not  made  as  provided  in  section  1246, 
unless  for  good  cause  they  enlarge  the  time  for  that  purpose. 


CHAPTER  III. 
ARGUMENT  OF  THE  APPEAL. 

Section  1252.  Appeals,  when  to  be  heard  and  determined. 

1253.  Judgment  may  be  aflBrmed,  but  can  not  be  reversed  without 

argument. 

1254.  Number  of  counsel  to  be  heard. 

1255.  Defendant  need  not  be  present. 

1252.  All  appeals  in  criminal  cases  must  be  heard  and  deter- 
mined by  the  appellate  court  within  sixty  days  after  theTecord 
is  filed  in  said  appellate  court,  unless  continued  on  motion  or 
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with  the  consent  of  the  defendant.     [Amendment,  approved 
April  9,  1880;  in  effect  from  and  after  Us  passage. 

1253.  The  judgment  may  be  affirmed  if  the  appellant  fail  to 
appear,  but  can  be  reversed  only  after  argument,  though  the  re- 
spondent fail  to  appear. 

1.  Appear  by  Counsel,  Right  to — See  People  v.  Bedinger,  55  Cal.  298. 

1254.  Upon  the  argument  of  the  appeal,  if  the  offense  is  pun- 
ishable with  death,  two  counsel  must  be  heard  on  each  side,  if 
{hey  require  it.  In  any  other  case  the  court  may,  in  its  discre- 
tion, restrict  the  argument  to  one  counsel  on  each  side. 

15255.  The  defendant  need  not  personally  appear  in  the  ap- 
pellate court. 

1.  Right  to  Appear  by  Counsel. —A  defendant  who  has  escaped  from 
custody  has  no  right  to  appear  in  the  appellate  court  by  counsel  until  he  has 
returned  into  custody.  By  breaking  jail  and  escaping  he  waives  his  right  to 
have  counsel  appear  for  him.  People  v.  Redinger^  55  Cal.  298;  Com,  v.  An- 
drewSf  97  Mass.  544;  Sherman  v.  Com.,  14  Gratt.  677;  L^wicKs  case,  20  Id. 
716;  People  v.  Genet,  59  N.  Y.  80;  SmUh  v.  UnUed  States,  94  U.  S.  97.  It 
is  p^enerally  the  practice  on  motions  to  dismiss  an  appeal,  because  the  defend- 
ant refuses  to  submit  to  the  jurisdiction  of  the  court,  to  enter  an  order  direct- 
ing the  appeal  to  be  dismissed  unless  the  defendant  returns  into  custody  by 
a  fixed  date.     Id. ;  People  v.  Hedinger,  55  Cal.  299. 


CHAPTER  IV. 

JUDGMENT  UPON  APPEAL. 

Section  1258.  Court  to  give  judgment  without  restard  to  technical  errors. 

1259.  What  may  be  reviewed  on  an  appeal  by  defendant  from 

a  judgment. 

1260.  May  reverse,  affirm,  or  modify  the  judgment,  and 'order 

new  trial 

1261.  New  trial,  where  to  be  had. 

1262.  Defendant,  when  to  be  discharged  on  reversal  of  judgment. 

1263.  Judgment  to  be  executed  on  affirmance. 

1264.  Judgment  of  appellate  court,  how  entered  and  remitted. 

1265.  Jurisdiction  of  appellate  court  ceases  after  judgment  re- 

mitted. 

15258.  After  hearing  the  appeal,  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  defects,  or  to  excep- 
tions, which  do  not  afifect  the  substantial  rights  of  the  parties. 

1.  Judgment  on  Appeal— On  hearing  on  appeal  the  supreme  court  will 
give  judgment  without  regard  to  technical  errors  or  defects,  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  defendant.  People  v. 
Sprttgue,  53  Cal.  491;  People  v.  TurUy,  50  Id.  469;  People  v.  Nelson,  6  Pac. 
C.  L.  J.  453;  People  v.  SL  Clair,  Id.  322;  People  v.  Cronin,  34  Cal.  191;  Peo- 
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pie  V.  Dickt  32  Id.  213.  A  technical  error  is  not  sufficient  of  itself  to  reverBe 
a  judgment,  but  it  must  appear  that  by  such  error  a  substantial  right  of  the 
defendant  has  been  thereby  affected,  and  the  'defendant  must  affirmatively 
prove  that  fact.  People  v.  Brotkerton,  47  Id.  404.  Thus  a  failure  to  record 
the  written  verdict  before  the  jury  is  discharged,  though  an  irregularity,  is 
not  fatal  to  the  judgment,  unlesd  it  appears  that  the  defendant  may  have 
been  prejudiced  thereby  in  some  substantial  right.  People  v.  OUberty  6  Pac. 
C.  L.  J.  968.  So  the  recording  of  a  verdict  before  it  is  read  to  the  jury  is 
an  irregularity,  but  the  defendant  can  not  complain,  because  he  is  not  af- 
fected in  a  substantial  right.  Piople  v.  Nichols,  7  Id.  436.  Neither  can  the 
defendant  complain  because  an  order  denying  his  motion  for  a  change  o! 
venue  was  entered  in  vacation  instead  of  term  time.  People  v.  Congleton^ 
44  Cal.  93.  A  judgment  will  not  be  reversed  by  the  appellate  court  by  rea- 
son of  alleged  error  in  a  proceeding  had  in  the  course  of  the  trial,  by  express 
agreement  of  the  defendant  and  his  counsel,  unless  bound  to  do  so  by  some 
controlling  rule  of  law.  People  v.  Henderson^  28  Id.  466.  The  appellant 
must  affirmatively  show  error;  the  appellate  court  will  not  presume  it.  Peo- 
ple V.  Ferris,  6  Pac.  C.  L.  J.  610;  People  v.  Johnson,  47  CaL  122;  People  v. 
Brothtrton,  47  Id.  388;  People  v.  Best,  39  Id.  690;  People  v.  Jocelyn,  29  Id. 
662;  People  v.  King,  27  Id.  507;  People  v.  Levison,  16  Id.  98;  People  v. 
Bonney,  19  Id.  426;  Peoph  v.  Connor,  17  Id.  .354;  People  v.  Robinson,  17  Id. 
363;  People  v.  Bealoba,  17  Id.  389;  People  v.  LafutnU,  6  Id.  202.  But 
where  error  has  been  committed  in  a  criminal  trial,  it  will  be  presumed  to  have 
injured  the  defendant  unless  the  contrary  clearly  appears.  People  v.  Murphy, 
47  Id.  103.  If  there  is  a  substantial  conffict  in  the  evidence,  the  verdict 
will  not  be  disturbed,  on  appeal,  on  the  ground  that  it  was  not  justified  by 
the  evidence.  People  v.  Montgomery,  53  Id.  676;  People  v.  SmaUman,  5  Pac. 
C.  L.  J.  475;  56  Cal.  185.  Although  some  of  the  instructions  given  may 
not  state  the  law  applicable  to  i^e  case  with  precise  accuracy,  yet,  if  taken 
as  a  whole,  they  are  substantially  correct,  and  could  not  have  misled  the  jury, 
the  judgment  will  not  be  disturbed.  People  v.  Cleveland,  49  Id.  577. 
2.  Immaterial  Errors.— Sec.  1404,  n.  1. 

1259.  Upon  an  appeal  takeu  by  the  defendant  from  a  judg- 
ment, the  court  may  review  any  intermediate  order  or  ruling 
involving  the  merits,  or  which  may  have  affected  the  judgment. 

1.  Review  on  Appeal. — An  order  denying  a  motion  for  a  continuance, 
may  be  reviewed  on  appeal  People  v.  Diaz,  6  CaL  248.  See  sees.  1052,  n., 
and  1173,  n.  1.  Any  intermediate  order  of  the  court,  and  any  action  of  the 
court  during  the  progress  of  the  trial,  by  which  defendant  is  deprived  of  a 
substantial  legal  right,  or  by  which  to  any  extent  a  substantial  legal  or 
constitutional  privilege  claimed  by  him,  is  withheld,  is  a  proper  subject-mat- 
ter of  review  on  appeaL  People  v.  Han'ington,  42  Cal.  165.  An  order  direct- 
ing tliat  a  criminal  charge  ignored  by  a  grand  jury  be  submitted  to  another 
is  not  appealable.  People  v.  Clarke,  42  Id.  622.  Nor  an  order  arresting  a 
judgment.     People  v.  Ah  Kim,  44  Id.  384.     See  sec.  1238,  n.  1. 

2.  Intermediate  Orders,  not  Appeeilable. — Sec.  1237,  n.  5. 

1260.  The  court  may  reverse,  affirm,  or  modify  the  judgment 
or  order  appealed  from,  and  may  set  aside,  affirm,  or  modify  any 
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or  All  of  the  proceedings  subsequent  to,  or  dependent  upon, 
such  judgment  or  order,  and  may,  if  proper,  order  a  new  trial. 

1.  Jade;ment  on  Appeal— Sec.  1258,  n.  1. 

2.  Xhror  in  Instmotionfl.— Sec.  1127,  n.  1. 

a  Error  in  AdmiBsion  or  RejeotioD  of  XMdenoe.— Sec.  1102,  n. 

4.  New  TrlaL — Sec.  1181  and  notes.  The  question  whether  a  defendant 
in  a  criminal  case  is  entitled  to  a  new  trial,  on  the  ground  that  the  verdict  is 
contrary  to  evidence,  is  one  of  law,  and  not  of  fact,  within  the  meaning  of 
the  constitution,  and  the  supreme  court  on  appeal  has  therefore  jurisdiction 
of  the  question.  People  v.  Janes^  31  CaL  666;  People  v.  Smallman,  55  Id. 
191.  If  the  verdict  finding  the  accused  guilty  is  clearly  not  sustained  by 
the  evidence,  the  judgment  will  be  reversed.  People  v.  Turner,  39  Id.  370. 
But  if  there  is  a  substantial  conflict  in  the  evidence,  the  verdict  will  not  be 
disturbed.  People  v.  Montgomery,  53  Id.  676.  If  a  motion  for  new  trial  is 
made  and  denied,  and  a  bill  of  exceptions  is  prepared,  settled,  and  signed,  the 
bill  should  show  that  evidence  was  introduced  tending  to  prove  every  mate- 
rial issue,  and  if  it  fails  to  show  this,  it  will  be  presumed  that  as  to  such 
issue  the  verdict  is  contrary  to  the  evidence.     People  v.  Fis7iei\  51  Cal.  319. 

1261.  When  a  new  trial  is  ordered,  it  must  be  directed  to  be 
had  in  the  court  of  the  county  from  which  the  appeal  was  taken. 

1^62.  If  a  judgment  against  the  defendant  is  reversed,  with- 
out ordering  a  new  trial,  the  appellate  court  must,  if  be  is  in 
custody,  direct  him  to  be  discharged  therefrom;  or  if  on  bail, 
that  his  bail  be  exonerated;  or  if  money  was  deposited  instead 
of  bail,  that  it  be  refunded  to  the  defendant. 

1268.  If  a  judgment  against  the  defendant  is  affirmed,  the 
original  judgment  must  be  enforced. 

1.  Xhiforcement  of  Judgment — Where  the  judgment  is  affirmed  and 
remittitur  sent  to  the  court  below,  no  order  of  the  appellate  court  is  neces- 
sary, directing  the  court  below  to  enforce  the  judgment.  People  v.  Dick,  39 
Cal.  102. 

15264.  When  the  judgment  of  the  appellate  court  is  given,  it 
must  be  entered  in  the  minutes,  and  a  certified  copy  of  the  entry 
forthwith  remitted  to  the  clerk  of  the  court  from  which  the 
appeal  was  taken. 

1.  Remittitur. — When  a  certified  copy  of  the  judgment  of  the  supreme 
court  is  remitted  to  the  court  from  which  the  appeal  was  taken,  the  supreme 
court  loses  all  jurisdiction  of  the  case;  and  all  orders  necessary  to  carry  the 
judgment  into  effect  must  be  made  by  the  lower  court  Ex  parte  Jonex,  41 
CaL  209.  Where  a  remittitur  is  regularly  issued,  without  inadvertence,  the 
supreme  court  has  no  power  to  recall  it.  People  v.  Spraijue,  5  Pac.  C.  L.  J. 
739.  And  no  order  of  the  appellate  court  is  necessary  directing  the  trial 
court  to  enforce  the  judgment.     People  v.  Dick,  39  Cal.  102. 

1265.  After  the  certificate  of  the  judgment  has  been  remitted 
to  the  court  below,  the  appellate  court  has  no  further  jurisdic- 
24 
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tion  of  the  appeal  or  of  the  proceedings  thereoD,  and  all  orders 
necessary  to  carry  the  judgment  into  eflfect  must  be  made  by 
the  court  to  which  the  certificate  is  remitted. 

1.  Jurisdiotion,  when  Ceases.— Sec.  1264,  n.    People  v.  BomUa,  38 
Cal.  699;  PeopU  v.  Dick,  39  Id.  102;  Ex  parte  Jones,  41  Id.  210. 

2.  Power  of  Appellate  Court  alter  Remittitar The  jurisdiction  of 

the  appellate  court  is  divested  when  the  remittitur  or  mandate  is  sent  to  and 
filed  in  the  court  below,  and  such  appellate  court  has  no  further  control  over 
its  judgment,  unless  there  has  been  fraud,  mistake,  or  inadvertence  in  the 
proceedings.  *'The  supreme  court  has  no  appellate  jurisdiction  over  its  own 
judgments;  it  can  not  review  or  modify  them  after  the  case  has  once  passed, 
by  the  issuance  of  a  remittitur,  from  its  controL  ♦  ♦  ♦  The  court 
can  not  recall  the  case  and  reverse  its  decision  after  the  remittitur  is  issued. 
It  has  determined  the  principles  of  law  which  shall  govern,  and  having  thus 
determined,  its  jurisdiction  in  that  respect  is  gone.  And  if  the  new  trial  is 
had  in  accordance  with  its  decision,  no  error  can  be  alleged  in  the  action  of 
the  court  below."  Leeae  v.  Clark,  20  CaL  417,  per  Field,  J.  Such  is  the 
well-established  rule.  Phelan  v.  San  Francisco,  20  Id.  39;  Blanc  v.  Bowman, 
22  Id.  23;  People  v.  Spragne,  5  Pac.  C.  L.  J.  739;  Noman  v.  Bradley,  12 
Wall.  129;  Legg  v.  Overtagh,  4  Wend.  188;  21  Am.  Dec  116,  118,  n.  The 
jurisdiction  of  the  appellate  court  does  not  cease,  however,  until  the  remit- 
titur or  mandate  is  filed  in  the  court  below.  Judson  v.  Gray,  17  How.  Pr. 
289;  Grogan  v.  Buckle,  1  Cal.  193;  Mateer  v.  Broton,  1  Id.  231.  Thus,  where 
the  remittitur  was  filed  in  the  lower  court  after  an  order  had  been  made 
granting  a  rehearing,  the  jurisdiction  to  reconsider  the  cause  was  held  not 
to  be  taken  away.  Grogan  v.  Buckle,  1  Id.  193.  So  where  any  irregalarity, 
error,  or  inadvertence  in  granting  the  order  upon  which  the  remittitur  is 
founded,  intervenes,  the  appellate  court  does  not  lose  jurisdiction,  and  may 
recall  the  remittitur  after  it  has  been  sent  down  and  filed.  Vance  v.  PeAa, 
36  Id.  328;  Hanson  v.  McCue,  43  Id.  178;  Bernal  v.  Wade,  46  Id.  640. 


TITLE  X. 

MISCELLANEOUS  PROCEEDINGS. 

Chapter  I.  Bail,  §§1268-1317. 

n.  Who  may  be  Witnesses  in  Criminal  Actions,  §§ 
1321-1323. 
m.  Compelling  theAttendanoeof  Witnesses,  §§1326- 

1333. 
IV.  Examination  OF  W1TNESSE8  Conditionally,  §§1335- 

1346. 
V.  Examination  OF  Witnesses  on  Commission,  §§1349 
1362. 
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Chapteb  VI.  Inquibt  into  the  Insanity  op  thb  Defendant  befobe 
TbIAL  OB  AFTEB  CoNvicnoN,  §§1367-1373. 

VII.    CoMPBOinSING  CEBTAIN    PUBLIO   OfFENSES  BT  LbATE 
OF  THE  COUBT,  §§1377-1379. 
Vm.  Dismissal  of  the  Aotion  befoee  oe  aftse  Indict- 
ment   FOB    WANT  OF    PbOSECUTION  OB   OTHEBWISE, 

§§1382-1387. 
IX.  Pbooeedings  against  Cobpobations,  §§1390-1397. 
X.  Entitlino  Affidattts,  §1401. 
XI.  Ebeobs  and  Mistakes  in  Pleadings  and  otheb  Pbo- 
oeedings, §1404. 
XII.  Disposal  of  Pbopbbtt  Stolen  ob  Embezzled,  §  §  1407- 

1413. 
Xm.  Bepbieyes,  (3ommutatioi!^8,  and  Pabdons,  §§1417- 
1423. 

CHAPTER  I. 

BAIL. 

Articls  I.  In  what  Casks  the  Dktendant  mat  be  ADicnTED  to  Bail. 
IL  Bail  upon  beiko  Held  to  Answer  before  Indictment. 
Ill  Bail  upon  an  Indictment  before  Conviction, 
IV.  Bail  on  Appeal. 
V.  Deposit  instead  of  Bail. 
VI.  Surrender  of  the  Defendant. 
Vn.  Forfeiture  of  the  Undertaking  of  Bail  obofthe  Deposit 

OF  Monet. 
Vin.  Recommitmknt  of  the  Defendant  after  having  Given  Bail 
or  Deposited  Monbt  instead  of  Bail. 

article  L 

IN  WHAT  CASES  THE  DEFENDANT  BIAT  BE  ADMHTED  TO  BAIL. 

Section  1268.  Admission  to  bail  defined. 

1269.  Taking  of  bail  defined. 

1270.  Offense  not  bailable. 

1271.  In  what  cases  defendant  may  bo  admitted  to  bail  before 

conviction.  • 

1272.  In  what  cases  he  may  be  admitted  to  bail  after  conviction 

and  upon  appeal. 

1273.  Nature  of  bail. 

1274.  When  bail  is  matter  of  discretion,  notice  of  application  must 

be  given  to  district  attorney. 

1268.  Admission  to  bail  is  the  order  of  a  competent  court  or 
magistrate  that  the  defendant  be  discharged  from  actual  custody 
upon  bail. 

1.  BaiL— The  giving  of  bail  is  the  procuring  by  defendant  under  arrest  of 
sureties  who  undertake  that  he  will  appear  when  called.    On  the  sureties 
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executing  a  formal  engagement  to  this  effect  the  defendant  is,  in  theory  of 
laM',  delivered  to  the  custody  of  the  sureties;  but  practically  is  allowed  to  go 
at  large.  Should  the  sureties,  however,  become  distrustful  that  he  will  keep 
his  engagement  they  may  surrender  him  ^o  judicial  custody.  They  have  the 
authority  of  jailers  to  take  their  principal  into  their  actual  custody,  and  to 
surrender  him  to  prison.  Vide  Abbott's  Law  Diet.,  tit.  Bail,  sec  1278,  n., 
1300,  n.,  1301,  n. 

2.  B€dl,  Vnieie  Tcdcen.— A  prisoner  arrested  for  felony  must,  in  order 
to  procure  bail,  be  taken  before  the  magistrate  who  issued  the  warrant,  or 
before  some  other  magistrate  in  the  same  county.  Ex  parte  Hung  Sin,  54 
Cal.  102. 

3.  Duty  of  Court  as  to  Bail.— The  nature  of  proceedings  in  bail,  and  the 
purpose  at  which  they  aim,  require  that  the  authority  and  discretion  of  the 
court  having  jurisdiction  of  the  offense,  to  admit  to  bail,  to  increase  or  reduce 
the  amount  of  bail,  etc. ,  should  be  exercised  whenever  substantial  justice 
would  thereby  be  promoted.  Ex  parte  Ryan,  44  CaL  555.  In  fixing  the 
amount  of  bail,  the  sole  purpose  which  should  guide  the  court  or  judge, 
should  be  to  cause  the  appearance  of  the  accused  to  answer  the  charge  against 
him.     Ex  /^rte  Duncan,  54  Id.  75. 

1269.  The  taking  of  bail  consists  in  the  acceptance,  by  a 
competent  court  or  magistrate,  of  the  undertaking  of  sufficient 
bail  for  the  appearance  of  the  defendant,  according  to  the 
terms  of  the  undertaking,  or  that  the  bail  will  pay  to  the  people 
of  this  state  a  specified  sum. 

1.  Amount  of  Bail. — In  fixing  the  amount  of  bail,  the  sole  purpose 
which  should  guide  the  court  should  be  to  cause  the  appearance  of  the  ac- 
enseal  to  answer  the  charge  against  him.     Ex  parte  Duncan,  54  Cal.  75. 

2.  ISzoessive  Bail.— Excessive  bail  shall  not  be  required.  CaL  Const., 
art.  I,  sec.  6,  U.  S.  Const.,  Amendment  8.  In  order  to  constitute  it  •*  ex- 
cessive "  it  must  be,  per  se,  unreasonably  great  and  clearly  disproportionate 
to  the  offense  involved,  or  the  pecuhar  circumstances  appearing  must  show 
it  to  be  so  in  the  particular  case.  Ex  parte  Ryan,  44  Cal.  558.  The  sum  of 
one  hundred  and  twelve  thousand  dollars  is  not  excessive  bail  for  ten  distinct 
felonies,  such  being  the  sum  alleged  to  have  been  received  by  the  defendant 
by  reason  of  the  felonies.  Ex  parte  Duncan,  63  Id.  410.  Where  defendant 
is  held  to  answer  a  charge  of  assault  with  intent  to  commit  murder,  the  sum 
of  fifteen  thousand  dollars  is  not  excessive  bail.  Ex  parte  Ryan,  44  Id.  555. 
See  Ex  parte  AfcLhughlin,  41  Id.  212,  220,  where  the  defendant  in  a  capital 
case  was  admitted  to  bail  by  the  supreme  court  in  the  sum  of  ten  thousand 
dollars. 

1270.  A  defendant  charged  with  an  o£fense  punishable  with 
death  can  not  be  admitted  to  bail,  when  the  proof  of  his  guilt 
is  evident  or  the  presumption  thereof  great.  The  finding  of  an 
indictment  does  not  add  to  the  strength  of  the  proof  or  the  pre- 
sumptions to  be  drawn  therefrom. 

1.  Constitational  Provision.  —All  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses  when  the  proof  is  evident  or  the  presump- 
tion great     Art.  I,  sec.  6. 
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2.  Offenses  not  Bailable. — ^Admission  to  bail  in  capital  cases  when  the 
proof  is  evident  or  the  presumption  great,  may.be  made  a  matter  of  discre- 
tion, or  may  be  forbidden  by  legislation.  People  v.  Tinder,  19  CaL  539.  In 
all  other  cases  admission  to  bail  is  a  right  of  the  accused,  which  no  court  can 
properly  refuse.  Id.  A  person  charged  with  murder,  committed  by  the 
administration  of  drugs  and  mechanical  means  with  intent  to  produce  an 
abortion,  from  the  effects  of  which  death  resulted,  is  entitled  to  be  admitted 
\o  bail  Ex  parU  Wolff,  6  Pac.  C.  L.  J.  725.  See  also  People  v.  McLaughlin, 
41  CaL  212,  for  a  capital  case,  where  defendant  was  held  entitled  to  be  ad- 
mitted to  bail,  it  appearing  that  on  the  first  trial  the  jury  were  unable  to 
agree,^and  had  been  discharged  without  the  defendant's  consent. 

• 

1271.  If  the  charge  is  for  any  other  offense,  he  may  be  ad- 
mitted to  bail  before  conviction,  as  a  matter  of  right. 

1.  Bail  as  Matter  of  Right.— In  all  other  than  capital  cases,  and  in  all 
capital  cases  where  the  guilt  is  not  evident  or  the  presumption  great,  de« 
fendant  is  entitled  to  bail  as  a  matter  of  right,  which  no  court  can  properly 
refuse.  People  v.  Tinder,  19  Cal.  539.  The  constitution,  in  declaring  bail  to 
be  a  matter  of  right,  contemplates  only  those  cases  where  the  party  has  not 
bfeen  already  convicted.  Ex  parte  VoU,  41  Id.  29.  Sec.  1270,  n.  1,  2.  Bail 
should  be  accepted  in  all  cases  if  it  will  secure  the  presence  of  the  defendant 
at  the  trial  and  sentence.  The  danger  of  escape  increases  in  proportion  to 
the  severity  of  the  impending  punishment,  and  the  danger  of  conviction,  and 
in  determining  the  question  of  accepting  bail,  and  the  amount  thereof*  these 
two  elements  should  be  taken  into  consideration.  1  Bish.  Crim.  Proc.,  sec. 
255;  People  v.  Cunningham,  3  Park.  C.  C.  520;  People  v.  Van  Home,  8  Barb. 
158. 

2.  Bail,  Application  for,  "Wliat  Look  into.— On  applications  for  ad- 
mission to  bail,  the  law  presumes  the  defendant  guilty.  Ex  parte  Ryan,  44 
Cal.  555;  Eix  parte  Duncan,  54  Id.  75.  In  the  determination,  however,  of 
this  question,  the  principal  consideration  being  the  question  of  probable  guilt, 
the  court  or  judge  will  look  into  the  depositions  taken  before  the  coroner,  and 
also  those  taken  before  the  committing  magistrate.  1  Bish.  Crim.  Proc,  sec. 
257;  Rex  v.  Pepper,  Comb.  298;  Rex  v.  Homer,  1  Leach  C.  C.  (4th  ed.),  270; 
St-Ue  V.  Dew,  Tayl.  (N.  C.)  142.  But  see  People  v.  Dixm,  4  Park.  Crim.  R. 
651.  So  the  testimony  of  the  witnesses  before  the  grand  jury  may  be  consid- 
ered on  an  application  lor  bail  Ex  parte  Bramer,  37  Tex.  1;  Street  v.  State, 
43  Miss.  1.  The  mere  fact  that  a  grand  jury  has  found  an  indictment  for 
murder  does  not  preclude  the  court  or  judge  from  an  inquiry  into  the  facts  of 
the  case  to  ascertain  whether  the  offense  may  not  be  of  such  grade  as  to  en- 
title the  prisoner  to  bail  Lynch  v.  People,  38  111.  494;  People  v.  Beigler,  3 
Park.  Crim.  R.  316. 

1272.  After  conviction  of  an  offense  not  punishable  with 
death,  a  defendant  who  has  appealed  may  be  admitted  to  bail: 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment 
imposing  a  fine  only; 

2.  As  a  matter  of  discretion  in  all  other  cases. 

1.  Bail  after  Conviction  of  Felony.— Upon  defendant's  conviction  of  a 
felony,  not  punishable  capitally,  his  admission  to  bail  is  no  longer  a  matter  of 
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right,  but  rests  in  the  discretion  of  the  court.  Ex  parte  Voll,  41  Cal.  29;  Ex 
parte  Jloge^  48  Id.  3;  People  v.  Perdue,  48  Id.  652.  In  general,  bail  should 
not  be  allowed,  pending  appeal,  except  where  circumstances  of  an  extraordi- 
nary character  have  intervened.  Ex  parte  Marks,  49  Id.  680;  Ex  parte  Small- 
man,  54  Id.  35;  -fife  parU  Marshall,  7  Pac.  C.  L.  J.  724. 

2.  Bail,  "Where  Jude;ment  Imposes  Fine.— Where  the  judgment  in 
the  case  imposes  a  fine  only,  the  defendant  who  has  taken  an  appeal  is  en- 
titled to  be  admitted  to  bail  as  a  matter  of  right.  Ex  parte  Clarke,  6  Pac  0. 
L.  J.  1014. 

1273.  If  the  offense  is  bailable,  the  defendant  may  be  ad- 
mitted to  bail  before  CQpviction: 

1.  For  bis  appearance  before  the  magistrate,  on  the  exami- 
nation of  the  charge,  before  being  held  to  answer; 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required 
to  return  the  depositions  and  statements,  upon  the  defendant 
being  held  to  answer  after  examination; 

3.  After  indictment,  either  before  the  bench  warrant  is  issued 
for  his  arrest,  or  upon  any  order  of  the  eourt  committing  him, 
or  enlarging  the  amount  of  bail,  or  upon  his  being  surrendered 
by  his  bail  to  answer  the  indictment  in  the  court  in  which  it  is 
found,  or  to  which  it  may  be  transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal: 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on 
the  undertaking  of  bail  that  he  will  pay  the  same,  or  such  part 
of  it  as  the  appellate  court  may  direct,  if  the  judgment  is 
affirmed  or  modified,  or  the  appeal  is  dismissed; 

2.  If  judgment  of  imprisonment  has  been  given,  that  he  will 
surrender  himself  in  execution  of  the  judgment,  upon  its  being 
affirmed  or  modified,  or  upon  the  appeal  being  dismissed,  or 
that  in  case  the  judgment  be  reversed,  and  that  the  cause  be  re- 
manded for  a  new  trial,  that  he  will  appear  in  the  court  to 
which  said  cause  may  be  remanded,  and  submit  himself  to  the 
orders  and  process  thereof.  [Amendment,  approved  February  15, 
1876;  in  effect  sixtieth  day  after  passage. 

1.  Bail  before  Conviction.— Sec  1271,  n. 

2.  Bail  after  Conviction  of  Felony.— Sec.  1272,  n.  1. 

3.  Bail  where  Judgment  Imposes  Fine  Only.-^-Sec.  1272,  n.  2. 

4.  Fresomption  of  Quilt.— ^pon  an  application  to  reduce  the  bail  of  de- 
fendant after  indictment,  gnilt  will  be  presumed.  Ex  parte  Ryan,  44  OaL 
555;  Ex  parte  Duncan,  54  Id.  75. 

1274.  When  the  admission  to  bail  is  a  matter  of  discretion, 
the  court  or  officer  to  whom  the  application  is  made  must  require 
reasonable  notice  thereof  to  be  given  to  the  district  attorney  of 
the  county. 
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ARTICLE  n. 

BAIL  UPON  BK^«0   HELD  TO  ANSWEB  BETORE  INDICTMENT. 

Section  1277.  What  magistratet  may  admit  to  bail. 

1278.  Bail,  how  put  in,  and  form  of  the  undertaking. 

1279.  Qoalifications  of  bail 

1280.  Bail,  how  to  justify. 

1281.  On  allowance  of  bail,  defendant  to  be  discharged. 

12T7.  When  the  defendant  has  been  held  to  answer  upon 
an  examination  for  a  public  offense,  the  admission  to  bail  may 
be  by  the  magistrate  by  whom  he  is  so  held,  or  by  any  magis- 
trate who  has  power  to  issue  the  writ  of  habeas  corpus. 

1.  Bail  on  Habeas  Corpus. — After  commitment,  and  where  the  bail  of 
defendant  has  been  fixed  by  the  committing  magistrate  upon  habeas  corpus, 
the  court  or  judge  will  not  interfere  to  reduce  the  bail,  unless  the  bail  de- 
manded is,  per  «f ,  unreasonably  great,  and  clearly  disproportionate  to  the  of- 
fense charged.    Ex  parte  Duncan,  64  Cal.  76;  Ex  parte  Ryan,  44  Id.  655. 

1278.  Bail  is  put  in  by  a  written  undertaking,  executed  by 
two  sufficient  sureties  (with  or  without  the  defendant,  in  the 
discretion  of  the  magistrate),  and  acknowledged  before  the 
court  or  magistrate,  in  substantially  the  following  form: 

An  order  having  been  made  on  the  day  of  ,  a.  d. 

eighteen ,  by  A.  B.,  a  justice  of  the  peace  of county 

(or  as  the  case  may  be),  that  C.  D.  be  held  to  answer  upon  a 
charge  of  (stating  briefly  the  nature  of  the  offense),  upon  which 

he  has  been  admitted  to  bail  in  the  sum  of dollars;  we,  E. 

F.  and  G.  H.  (stating  their  place  of  residence  and  occupation), 
hereby  undertake  that  the  above-named  C.  D.  will  appear  and 
answer  the  charge  above  mentioned,  in  whatever  court  it  may 
be  prosecuted,  and  will  at  all  times  hold  himself  amenable  to 
the  orders  and  process  of  the  court,  and  if  convicted,  will  ap- 
pear for  judgment  and  render  himself  in  execution  thereof,  or 
if  he  fails  to  perform  either  of  these  conditions,  that  we  will 
pay  to  the  people  of  the  state  of  California  the  sum. of dol- 
lars (inserting  the  sum  in  which  the  defendant  is  admitted  to 
bail). 

1,  Undertaking. — An  undertaking  for  the  appearance  of  defendant  in 
the  form  prescribed  by  the  above  section,  conditioned  that  defendant  will  ap- 
pear and  answer  the  charge  in  whatever  court  it  may  be  prosecuted,  applies 
to  the  bond  to  be  given  for  appearance  before  a  magistrate  for  examination. 
San  Francisco  v.  Randall,  64  Cal.  408.  The  undertaking  need  not  state  in 
what  court  the  defendant  shall  appear,  as  the  law  provides  in  what  court  he 
shall  be  tried.  People  v.  Carpenter,  7  Id.  402.  Bail  is  a  recognizance  exe- 
cuted by  the  sureties;  the  accused  need  not  sign  it.  People  v.  Love,  19  Id. 
076.     See  also  PeopU  v.  SmUh,  18  Id.  498. 
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2.  Sureties,  Liability  o£— The  responsibility  of  the  sureties  attaches  the 
moment  defendant  is  released,  and  their  liability  is  fixed  by  a  breach  of  the 
conditions  of  the  undertaking,  and  when  a  forfeiture  is  declared  and  entered 
by  the  proper  court.  The  justification  forms  no  part  of  the  contract  of  the 
sureties,  and  in  no  manner  affects  their  liability.  People  v.  Pennimany  37 
CaL  271.  The  recital  in  the  undertaking,  of  the  order  admitting  defendant 
to  bail,  and  of  the  amount  of  bail,  is  conclusive  upon  the  sureties.  San  Fran- 
Cisco  V.  Randall,  54  Id.  408. 

1279.  The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident,  householder,  or  free- 
holder within  the  state;  but  the  court  or  magistrate  may  refuse 
to  accept  any  person  as  bail  who  is  not  a  resident  of  the  county 
where  bail  is  offered; 

2.  They  must  each  be  worth  the  amount  specified  in  the  un- 
dertaking, exclusive  of  property  exempt  from  execution;  but 
the  court  or  magistrate,  on  taking  bail,  may  allow  more  than 
two  sureties  to  justify  severally  in  amounts  less  than  that  ex- 
pressed in  the  undertaking,  if  the  whole  justification  be  equiva- 
lent to  that  of  sufficient  bail. 

1.  Sureties,  LiabUity  ot— Sec.  1278,  n.  2. 

1280.  The  bail  must  in  all  cases  justify  by  affidavit  taken  be- 
fore the  magistrate,  that  they  each  possess  the  qualifications 
provided  in  the  preceding  section.  The  magistrate  may  further 
examine  the  bail  upon  oath  concerning  their  sufficiency,  in  such 
manner  as  he  may  deem  proper. 

1.  Justifioation  forms  no  part  of  the  contract  of  the  sureties,  and  in  no 
manner  affects  their  liability.    People  v.  Penniman,  37  Cal.  271. 

1281.  Upon  the  allowance  of  bail  and  the  execution  of  the 
undertaking,  the  magistrate  must,  if  the  defendant  is  in  cus- 
tody, make  and  sign  an  order  for  his  discharge,  upon  the  de- 
liveiy  of  which  to  the  proper  officer  the  defendant  must  be  dis- 
charged. 

1.  Surrender  of  Defendant  by  Sureties.— Sees.  1268,  n.  1,  1300,  n.  1. 

2.  Arrest  of  Defendant  by  Sureties. — Sec.  1301,  n.  1. 

3.  Release  of  Defendant. — An  oral  order  of  the  judge  from  the  bench 
that  the  defendant  be  released,  certified  by  the  clerk  to  the  prison-keeper, 
and  followed  by  defendant's  release,  is  a  sufficient  compliance  with  the  sec- 
tion, and  renders  the  undertaking  obligatory.  San  Francisco  v.  Randall,  54 
Cal.  408. 
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ARTICLE  ra. 

BAIL  UPON  AN  INDICTMENT  BEFORE  CONVICTION. 

Section  1284.  When  offense  is  not  capital. 

1285.  When  the  offense  is  capitaL 

1286.  Bail  on  habeas  corpus, 

1287.  Form  of  undertaking. 

1288.  Sections  applicable  to  qualifications,  etc. 

1289.  Increase  or  reduction  of  baiL 

15284.  When  the  offense  charged  is  not  punishable  with  death, 
the  officer  serving  the  bench  warrant  must,  if  required,  take  the 
defendant  before  a  magistrate  in  the  county  in  which  it  is  is- 
sued, or  in  which  he  is  arrested,  for  the  purpose  of  giving  bail. 
[Amendment,  approved  April  9,  1880;  in  effect  immediately, 

1.  Bail,  "Wliere  Taken.— Sec.  1268,  n.  2. 

1285.  If  the  o£fense  charged  is  punishable  with  death,  the 
officer  arresting  the  defendant  must  deliver  him  into  custody, 
according  to  the  command  of  the  bench  warrant.  [Amendment, 
approved  April  9,  1880;  in  effect  immediately. 

1286.  When  the  defendant  is  so  delivered  into  custody  he 
must  be  held  by  the  sheriff,  unless  admitted  to  bail  on  examin- 
ation upon  a  writ  of  habeas  corpus. 

1.  Bail  on  Habeas  Corpus.— Sec.  1277,  n.  1. 

15287.  The  bail  must  be  put  in  by  a  written  undertaking,  ex- 
ecuted by  two  sufficient  sureties  (with  or  without  the  defend  ant, in 
the  discretion  of  the  court  or  magistrate),  and  acknowledged  be- 
fore the  court  or  magistrate,  in  substantially  the  following 
form: 

An  indictment  having  been  found  on  the day  of , 

A.  D.  eighteen ,  in  the  county  court  of  the  county  of , 

charging  A.  B.  with  the  crime  of (designating  it  generally), 

and  he  having  been  admitted  to  bail  in  the  sum  of dollars, 

we,  C.  D.  and  E.  F.,  of (stating  their  place  of  residence 

and  occupation),  hereby  undertake  that  the  above-named  A.  B. 
will  appear  and  answer  the  indictment  above  mentioned,  in 
whatever  court  it  may  be  prosecuted,  and  will  at  all  times  ren- 
der himself  amenable  to  the  orders  and  process  of  the  court, 
and,  if  convicted,  will  appear  for  judgment  and  render  himself 
in  execution  thereof;  or,  if  he  fails  to  perform  either  of  these 
conditions,  that  we  will  pay  to  the  people  of  the  state  of  Cali- 
fornia the  sum  of dollars  (inserting  the  sum  in  which  the 

dendant  is  admitted  to  bail). 
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1.  Undertaking.— Sec.  1278,  n.  1. 

2.  Sureties.— Sec.  1278,  n.  2. 

3.  Joatifioation.— Sec.  1280,  n.  1. 

4.  Approval. — No  indorsement  of  approval  of  the  undertaking  is  neces- 
sary.   People  V.  Penniman,  37  Cal.  271. 

1288.  The  provisions  contained  in  sections  1279, 1280,  and 
1281,  in  relation  to  bail,  before  indictment,  apply  to  bail  after 
indictment.  [Amendment,  approved  March  *iO,  1874/  in  effect 
July  1,  1874. 

1289.  After  a  defendant  has  been  admitted  to  bail  upon  an 
indictment  or  information,  the  court  in  which  the  charge  is 
pending  may,  upon  good  cause  shown,  either  increase  or  re- 
duce the  amount  of  bail.  If  the  amount  be  increased,  the 
court  may  order  the  defendant  to  be  committed  to  actual  cus- 
tody, unless  he  give  bail  in  such  increased  amount.  If  appli- 
cation be  made  by  the  defendant  for  a  reduction  of  the  amount, 
notice  of  the  application  must  be  served  upon  the  district  at- 
torney. [Amendment,  approved  April  9,  1880;  in  effect  imme- 
diately. 

ARTICLE  IV. 

BAIL  ON  APPEAL. 

Section  1291.  Who  may  admit  to  bail. 

1292.  Qualifications  of  bail  and  how  put  in,  and  condition  of  un- 
dertaking. 

1291.  In  the  cases  in  which  defendant  may  be  admitted  to  bail 
upon  an  appeal,  the  order  admitting  him  to  bail  may  be  made 
by  any  magistrate  having  the  power  to  issue  a  writ  of  habeas 
corpus,  or  by  the  magistrate  before  whom  the  trial  was  had. 
[Amendment,  approved  February  25, 1878;  in  effect  from  passage, 

1.  Bail  on  Appeal.— Sec.  1272,  n.  1,  2.  Ex  parU  Volt,  41  Cal.  29; 
Ex  partt  Hogey  48  Id.  3;  Pef/ple  v.  Perdw^  48  Id.  552;  Ex  parte  Marks,  49 
Id.  690;  Ex  parte  SmaUman,  54  Id.  35;  Ex  parte  Clarke,  6  Pac.  C.  L.  J.  1014. 

1292.  The  bail  must  possess  the  qualifications,  and  must  be 
put  in,  in  all  respects,  as  provided  in  article  II,  of  this  chapter, 
except  that  the  undertaking  must  be  conditioned  as  prescribed 
in  section  1273,  for  undertakings  of  bail  on  appeal. 

1.  Qualifioations  of  Sureties.— Sec.  1279. 

ARTICLE  V. 

DEPOSIT  INSTEAD  OF  BAIL. 

Section  1295.  Deposit,  when  and  how  made. 

1296.  May,  after  bail  is  given  and  before  forfeiture. 

1297.  Deposit  to  be  applied  to  payment  of  judgment  and  fine. 
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1295.  The  defendant,  at  any  time  after  an  order  admitting 
him  to  bail,  instead  of  giving  bail  may  deposit  vtith  the  clerk  of 
the  court  in  which  he  is  held  to  answer,  the  sum  mentioned  in 
the  order,  and  upon  delivering  to  the  officer  in  whose  custody 
he  is  a  certificate  of  the  deposit,  he  must  be  discharged  from 
custody. 

1296.  If  the  defendant  has  given  bail,  he  may,  at  any  time 
befoi:e  the  forfeiture  of  the  undertaking,  in  like  manner  deposit 
the  sum  mentioned  in  the  recognizance,  and  upon  the  deposit 
being  made  the  bail  is  exonerated. 

15297.  When  money  has  been  deposited,  if  it  remains  on  de- 
posit at  the  time  of  a  judgment  for  the  payment  of  a  fine,  the 
county  clerk  must,  under  the  direction  of  the  court,  apply  the 
money  in  satisfaction  thereof,  and  after  satisfying  the  fine  and 
costs,  must  refund  the  surplus,  if  any,  to  the  defendant. 

ARTICLE  VI. 

ST7BRENDEB  OF  THE  DEFENDANT. 

Section  1300.  Surrender,  by  whom;  when,  and  how  made. 

1301.  By  whom,  etc,  the  defendant  may  be  arrested  for  the  pur- 

pose of  a  surrender. 

1302.  On  a  surrender,  before  forfeiture,  money  deposited  to  be 

refunded,  etc 

1300.  At  any  time  before  the  forfeiture  of  their  undertaking 
the  bail  may  surrender  the  defendant  in  their  exoneration,  or 
he  may  surrender  himself,  to  the  officer  to  whose  custody  he 
was  committed  at  the  time  of  giving  bail,  in  the  following  man- 
ner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be 
delivered  to  the  officer,  who  most  detain  the  defendant  in  his 
custody  thereon  as  upon  a  commitment,  and  by  a  certificate  in 
writing  acknowledge  the  surrender. 

'  2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the 
court  in  which  the  action  or  appeal  is  pending,  may,  upon 
notice  of  five  days  to  the  district  attorney  of  the  county,  with  a 
copy  of  the  undertaking  and  certificate,  order  that  the  bail  be 
exonerated,  and  on  filing  the  order  and  the  papers  used  on  the 
application,  they  are  exonerated  accordingly. 

1.  Right  of  Sureties  to  Surrender  Defendant  — Sec  1268,  n.  1. 

1801.  For  the  purpose  of  surrendering  the  defendant,  the 
bail,  at  any  time  before  they  are  finally  discharged,  and  at  any 
place  within  the  state,  may  themselves  arrest  him,  or  by  a  writ- 
ten authority,  indorsed  on  a  certified  copy  of  the  undertaking, 
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may  empower  any  person  of  suitable  age  and  discretion  to 
do  so. 
1.  Right  of  Sureties  to  Arrest  Defendant-— Sec.  1268,  n.  1. 

1302.  If  money  has  been  deposited  ^instead  of  bail,  and  tbe 
defendant,  at  any  time  before  tbe  forfeiture  thereof,  surrenders 
himself  to  the  officer  to  whom  the  commitment  was  directed,  in 
tbe  manner  provided  in  the  last  two  sections,  the  court  must 
order  a  return  of  the  deposit  to  the  defendant,  upon  producing 
the  certificate  of  the  officer  showing  the  surrender,  and  upon  a 
notice  of  five  days  to  the  district  attorney,  with  a  copy  of  the 
certificate. 

1.  Deposit  Instead  of  BaiL— Sec.  1295. 

ARTICLE  VII. 

FORFEirUBE  OV  THE  UNDEBTAKING  OF  BAIL  OB  OF  THE  DEPOSFT  OF    MONET. 

Section  1305.  In  what  cases,  and  how  ordered.    When  and  how  forfeitare 
may  be  discharged. 

1306.  Forfeiture  to  be  enforced  by  action. 

1307.  Deposit,  when  forfeited,  how  disposed  of. 

1305.  If,  without  sufficient  excuse,  the  defendant  neglects 
to  appear  for  arraignment,  or  for  trial  or  judgment,  or  upon 
any  other  occasion  when  his  presence  in  court  may  be  lawfully 
required,  or  to  surrender  himself  in  execution  of  the  judgment, 
the  court  must  direct  the  fact  to  be  entered  upon  its  minutes, 
and  the  undertaking  of  bail,  or  the  money  deposited  instead  of 
bail,  as  the  case  may  be,  is  thereupon  declared  forfeited.  But 
if  at  any  time  before  the  final  adjournment  of  the  court,  the 
defendant  or  his  bail  appear  and  satisfactorily  excuse  his  neg- 
lect, the  court  may  direct  the  forfeiture  of  the  undertaking  or 
the  deposit  to  be  discharged  upon  such  terms  as  may  be  just. 

1806.  If  the  forfeiture  is  not  discharged,  as  provided  in  the 
last  section,  the  district  attorney  may  at  any  time  after  the  ad- 
journment of  the  court  proceed  by  action  only  against  the  bail 
upon  their  undertaking. 

1807.  If,  by  reason  of  the  neglect  of  the  defendant  to  appear, 
money  deposited  instead  of  bail  is  forfeited,  and  the  forfeiture 
is  not  discharged  or  remitted,  the  clerk  with  whom  it  is  de- 
posited must,  immediately  after  the  final  adjournment  of  the 
court,  pay  over  the  money  deposited  to  the  county  treasurer. 
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ARTICLE  Vin. 

RECOMMITMENT  OF  THE  DEFENDANT,  AFTER  HAVTNO  GIVEN  BAIL  OR  DEPOSITED 
MONEY  INSTEAD  OF  BAIL. 

Section  1310.  In  what  cases. 

1311.  Cod  tents  of  order. 

1312.  Defendant  may  be  arrested  in  any  oonnty. 

1313.  If  for  failure  to  appear  for  judgment,  defendant  must  be 

committed.  "** 

1314.  If  for  other  cause,  he  may  be  admitted  to  bail. 

1315.  Bail  in  such  cases,  by  whom  taken. 

1316.  Form  of  the  undertaking. 

1317.  Bail  must  possess  what  qualifications,  and  how  put  in. 

1310.  The  oourt  to  which  the  committing  magistrate  returns 
the  depositions,  or  in  which  an  indictment,  information,  or  ap- 
peal is  pending,  or  to  which  a  judgment  on  appeal  is  remitted 
to  be  carried  into  effect,  may,  by  an  order  entered  upon  its 
minutes,  direct  the  arrest  of  the  defendant,  and  his  commit- 
ment to  the  officer  to  whose  custody  he  was  committed  at  the 
time  of  giving  bail,  and  his  detention  until  legally  discharged, 
in  the  following  cases: 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred 
a  forfeiture  of  his  bail,  or  of  money  deposited  instead  thereof. 

'J.  When  it  satisfactorily  appears  to  the  court  that  his  bail, 
or  either  of  them,  are  dead  or  insufficient,  or  have  removed 
from  the  state. 

3.  Upon  an  indictment  being  found,  or  information  filed,  in 
the  eases  provided  in  section  985.  [Amendment,  approved  April 
9, 1880;  in  effect  immediately, 

1311.  The  order  for  the  recommitment  of  the  defendant  must 
recite  generally  the  facts  upon  which  it  is  founded,  and  direct 
that  the  defendant  be  arrested  by  any  sheriff,  constable,  mar- 
shal, or  policeman  in  this  state,  and  committed  to  the  officer  in 
whose  custody  he  was  at  the  time  he  was  admitted  to  bail,  to 
be  detained  until  legally  discharged. 

1312.  The  defendant  may  be  arrested  pursuant  to  the  order, 
upon  a  certified  copy  thereof,  in  any  county,  in  the  same  man- 
ner as  upon  a  warrant  of  arrest,  except  that  when  arrested  in 
another  county,  the  order  need  not  be  indorsed  by  a  magistrate 
of  that  county. 

1313.  If  the  order  recites,  as  the  ground  upon  which  it  is 
made,  the  failure  of  the  defendant  to  appear  for  judgment  upon 
conviction,  the  defendant  must  be  committed  according  to  the 
requirement  of  the  order. 
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1314.  If  the  order  be  made  for  any  other  cause,  and  the  of- 
fense is  bailable,  the  court  may  fix  the  amount  of  bail,  and  may 
cause  a  direction  to  be  iuserted  in  the  order,  that  the  defend- 
ant be  admitted  to  bail  in  the  sum  fixed,  which  must  be  speci- 
fied in  the  order. 

1315.  When  the  defendant  is  admitted  to  bail,  the  bail  may 
by  taken  by  any  magistrate  in  the  county,  having  authority  in 
a  similar  case  to  admit  to  bail,  upon  the  holding  of  the  defend- 
ant to  answer  before  an  indictment,  or  by  any  other  magistrate 
designated  by  the  court. 

1316.  When  bail  is  taken  upon  the  recommitment  of  the  de- 
fendant, the  undertaking  must  be  in  substantially  the  following 
form: 

An  order  having  been  made  on  the day  of ,  a.  d. 

eighteen ,  by  the  court  (naming  it),  that  A.  B.  be  admitted 

to  bail  in  the  sum  of dollars,  in  an  action  pending  in  that 

court  against  him  in  behalf  of  the  people  of  the  state  of  Cali- 
fornia, upon  an  (information,  presentment,  indictment,  or  ap- 
peal, as  the  case  may  be),  we,  C.  D.  and  E.  F.,  of  (stating  their 
places  of  residence  and  occupation),  hereby  undertake  that  the 
above  named  A.  B.  will  appear  in  that  or  any  other  court  in 
which  his  appearance  may  be  lawfully  required  upon  that  (in- 
formation, presentment,  indictment,  or  appeal,  as  the  case  may 
be),  and  will  at  all  times  render  himself  amenable  to  its  orders 
and  process,  and  appear  for  judgment  and  surrender  himself  in 
excution  thereof;  or  if  he  fails  to  perform  either  of  these  condi- 
tions, that  we  will  pay  to  the  people  of  the  state  of  California 

the  sum  of dollars  (insert  the  sum  in  which  the  defendant 

is  admitted  to  bail). 

1.  Undertaking.— Sec.  1278,  n.  1. 

1817.  The  bail  must  possess  the  qualifications,  and  must  be 
put  in,  in  all  respects,  in  the  manner  prescribed  in  article  II  of 
this  chapter. 

1.  Sureties.— Sec.  1278,  n.  2. 

2.  Qualifications  of  Ball.— Sec.  1279. 

CHAPTER  n. 
WHO  MAY  BE  WITNESSES  IN  CRIMINAL  ACTIONS. 

SEcmoN  1321.  Who  are  competent  witnesses. 

1322.  When  husband  and  wife  are  not  competent  witnesses. 

1323.  When  the  defendant  is  not  a  competent  witness. 

1321.  The  rules  for  determining  the  competency  of  witnesses 
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in  civil  actions  are  applicable  also  to  criminal  actions  and  pro- 
ceedings, except  as  otherwise  provided  in  this  code. 

1.  Accomplice  as  Witness. — Sec.  1111,  n.  1. 

2.  Attendanceof  Witnesses.— Sees.  1326,  1333. 

3.  Co-defendant  as  Witness.— Sec.  1100,  o.  1. 

4.  Co-defendant  as  Witness  for  the  People.— Sec.  1099,  n.  1. 

5.  Contradictory  Statements.— Sec.  1102,  n.  35. 

6.  CredlbiUty  of  Witness.— Sec.  1102,  n.  29. 

7.  Cross-examination  —Sec.  1102,  n.  30. 

8.  Defendant  as  Witness.- Sees.  688,  n.  1,  1323,  n. 

9.  Discrediting  One's  Own  Witness.— Sec.  1102,  n.  32. 

10.  Dying  Declarations.— Sec.  1102,  n,  10. 

11.  Evidence  in  Criminal  Actions.— Sec.  1102,  n.  11. 

12.  Evidence  of  Reputation  and  Character. — Sec.  1102,  n.  22. 

13.  Examination  of  Witnesses  Conditionally.— Sec.  1335. 

14.  Examination  of  Witnesses  on  Commission — Sees.  1349-1362. 

15.  Hasband  or  Wife  as  Witness.— Sec.  1322,  n.  1;  C.  C.  P.,  sec. 
1881,  subd.  1,  post, 

16.  Impeaching  Adverse  Witness. — Sec.  1102,  n.  34. 

17.  Interpreter,  when  Sworn.— C.  C.  P.,  sec.  1884,  post. 

18.  Juror  as  Witness.- Sec.  1120,  n.  1;  C.  C.  P.,  sec.  1883,  post. 

19.  Rules  of  Examination  of  Witnesses.— C.  C.  P.,  sees.  2042-2054, 
post. 

20.  Separation  and  Exclusion  of  Witnesses. — Sec.  1102,  n.  40. 

21.  Witness  Defined.— C.  C.  P.,  sec  1878,  post. 

22.  Witness,  Duties  and  Rights  ol— C.  C.  P.,  sees.  2042-2054,  post, 

23.  Witness,  who  Competent  to  be.— C.  C.  P.,  sec.  1879,  post. 

24.  Witness,  who  Incompetent  to  be C.  C.  P.,  sec.  1880,  post. 

25.  Competency  of  Witness.— An  agent  is  competent  to  testify  as  to 
his  authority  in  the  performance  of  acts  for  his  reputed  principal.  TomUn- 
son  V.  Spencer f  5  Cal.  291.  A  restriction  upon  the  competency  of  a  witness 
must  be  strictly  construed,  in  favor  of  life,  liberty,  and  public  justice.  Peo- 
ple v.  Awa,  27  Id.  638.  The  tendency  of  modem  decisions  with  reference 
to  the  competency  of  witnesses,  is  to  relax  rather  than  to  extend  the  rule  of 
exclusion.  Smith  v.  Richmond^  19  Id.  476.  Where  two  persons  are  jointly 
indicted,  and  are  tried  separately,  each  defendant  is  a  competent  witness  for 
his  co-defendant.  People  v.  Neioberry,  20  Id.  439.  A  party  who  objects  to 
a  witness  called  by  the  opposite  party,  on  the  ground  of  incompetency, 
may  adopt  either  of  two  modes  to  show  that  incompetency.  He  may  ex- 
amine the  witness  upon  his  voir  dire  as  to  the  alleged  incompetency,  or  he 
may  object  to  the  witness  on  the  ground  of  the  alleged  incompetency,  and 
prove  it  by  other  witnesses.  People  v.  Anderson^  26  Id.  129.  Where  a  witness 
stated  that  he  did  not  understand  the  *' obligation  of  an  oath,"  and  there- 
upon the  judge  explained  it  to  him,  and  he  was  allowed  to  testify:  Held, 
that  he  was  competent  to  be  a  witness.  Fuller  v.  Fuller,  17  Id.  605.  No 
person  is  held  incompetent  to  be  a  witness  in  this  state  on  account  of  his 
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opinions  on  matters  of  religious  belief.  The  common  law  mle  in  this  respect 
is  abrogated.  People  v.  Sanford^  43  Id.  29.  Where  the  deposition  of  a  wit- 
ness is  taken,  objections  to  his  competency  must  be  taken  at  the  time,  and 
not  resefved  till  the  trial,  or  they  will  be  deemed  waived.  Jones  v.  Low,  9 
Id.  68.  A  witness  who  has  a  very  imperfect  knowledge  of  the  language  em* 
ployod  in  the  conversation,  and  who  did  not  understand  the  whole  of  the 
conversation  in  which  the  supposed  confession  was  made  by  the  accused,  is 
incompetent  to  testify  as  to  such  confession.  People  v.  Oelabert,  39  Id.  663. 
See  C.  C.  P.,  sec.  1879,  post 

26.  Examination  of  WitnesBas. — Sec.  2044,  C.  C.  P.,  post.  It  is  in  the 
discretion  of  the  court  to  confine  the  cross-examination  of  a  witness  within 
reasonable  limits,  and  when  protracted  to  an  unreasonable  extent,  the  court 
may  prohibit  its  continuance.  Reed  v.  Clark,  47  Cal.  194.  And  it  is  no 
abuse  of  discretion  for  the  court  to  refuse  to  permit  a  witness  in  re-examina- 
tion to  be  further  questioned  on  a  point  concerning  which  he  had  already 
fully  testified.  Brumaghn  v.  Bradshaw,  39  Id.  24.  The  general  rules  are 
that  a  witness  can  not  be  cross-examined  except  as  to  facts  and  circum- 
stances connected  with  matters  testified  to  by  him  on  his  direct  examination, 
and  that  a  party  who  has  not  yet  opened  his  case  can  not  do  so  by  a  cross- 
examination  of  his  adversary's  witness.  Thornton  v.  Hook,  36  Id.  223; 
People  V.  MilUTy  33  Id.  99;  AUken  v.  Mendenhall,  25  Id.  212.  See  People  v. 
Parton,  49  Id.  632.  The  matter  of  permitting  a  party  to  recall  a  witness  for 
further  cross-examination  rests  greatly  in  the  discretion  of  the  court.  People 
v.  Keith,  50  Id.  137.  If  a  question  put  to  a  witness  is  collateral  or  irrele- 
vant, his  answer  can  not  be  contradicted  by  the  party  who  asked  the  ques- 
tion, but  is  conclusive  against  him.  People  v.  Mc Keller' 53  Id.  65;  People  v. 
Bell,  Id.  119.  Where  the  prosecution  proves  declarations  and  conversations 
of  defendant,  he  has  the  right  on  cross-examination,  to  question  the  witness 
as  to  all  he  said  at  the  time,  and  has  also  the  right  to  call  other  witnesses  to 
prove  all  that  was  said  or  occurred  at  the  time.  People  v.  Strong,  30  Id.  151.  It 
is  relevant  to  inquire  of  a  witness  on  cross-examination  whether  he  has  not  on  a 
former  occasion  given  a  difTerent  account  of  the  matter.  People  v.  Rohlta,  29 
Id.  421.  See  C.  C.  P.  2052,  post.  See,  generally,  Chamierlin  v.  Vatire,  51 
Cal.  75;  Harper  v.  Lamping,  33  Id.  641;  Sieinburg  v.  Meany,  53  Id.  425; 
Jackson  v.  Feather  R,  W,  Co,,  14  Id.  18;  Jones  v.  Love,  9  Id.  68.  A  witness 
on  cross-examination  may  be  asked  if  he  has  not  been  convicted  of  a  felony, 
and  the  party  asking  the  question  may  also  introduce  the  record  of  his  con- 
%iction.  People  v.  CJdn  Mook  Sow,  51  Cal.  597.  A  witness  may  be  interro- 
gated as  to  any  circumstance  which  tends  to  impeach  his  credibility,  by 
showing  that  he  is  biased  against  the  party  conducting  the  cross-examination, 
or  that  he  has  an  interest  in  the  result  adverse  to  such  party.  People  v. 
Benson,  52  Id.  380. 

27.  Impeachment  of  Witness.— A  witness  called  to  impeach  another 
may  answer  that  he  would  not  believe  such  other  on  oath.  Stevens  v.  Irwm^ 
12  Cal  306.  But  it  is  not  essential  that  such  answer  should  be  obtained. 
People  v.  TyUr,  35  Id.  553.  Belief  or  personal  knowledge  can  not  be  sub- 
stituted for  general  reputation  for  the  purpose  of  impeaching  a  witneso. 
People  V.  MetJivin,  53  Id.  68.  It  is  not  an  abuse  of  discretion  for  the  court 
to  limit  one  side  to  eight  witnesses  called  to  impeach  a  witness  for  the  other 
side.  Pfople  v.  Murrat/,  41  Id.  66.  Evidence  of  bad  character  for  chastity 
is  not  admissible  for  the  purpose 'of  impeaching  a  witness.     PeopU  v.  Yskts, 
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27  Id.  630.  Where  a  witness  is  sought  to  be  impeached  by  proof  of  contra- 
dictory statements  alleged  to  have  been  made  by  him,  the  time  and  place, 
and  precise  matter  of  the  contradictory  statements  must  be  brought  to  the 
knowledge  of  the  witness  on  cross-examination.  Baker  v.  Joseph,  16  Id. 
173;  PeopU  v.  Gameti,  29  Id.  622;  People  v.  Devine,  44  Id.  452.  And  this 
rule  applies  to  letters  written  by  the  witness.  Leonard  v.  Kingsleyy  50  Id. 
628.  See  People  v.  Doyell^  48  Id.  85.  If  one  side  introduces  evidence  tend- 
ing to  show  that  a  witness  was  suborned,  the  other  side  may  introduce  testi- 
mony to  show  the  good  character  of  the  witness.  People  v.  Ah  Fat,  48  Id. 
61.  If  a  question  is  put  to  a  witness  which  is  collateral  or  irrelevant,  his 
answer  can  not  be  contradicted  by  the  party  who  asked  the  question,  but  is 
conclusive  against  him.  People  v.  BeU,  53  Id.  119.  Sec.  1102,  n.  18,  C.  C. 
P.  2051,  po8t,  and  notes. 

28.  Memozy  of  Witness. — A  book-keeper,  called  as  a  witness,  has  a 
right  to  refer  to  the  books  kept  by  him,  to  refresh  his  memory.  TretMiwell  v. 
WellSf  4  Cal.  260.  A  witness  may,  while  on  the  stand,  refresh  his  memory 
by  a  reference  to  a  written  memorandum  made  by  him  at  the  time  or  soon 
after  the  occurrence  which  he  is  relating.     People  v.  CoUa,  49  Id.  166. 

29.  Opinions  of  Witnesses.— The  opinions  of  witpesses  are  generally 
admissible  only  when  they  relate  to  matters  of  science  or  art,  or  to  skill  in 
some  particular  profession  or  business.  Hastings  v.  Steamer  Uncle  Sam,  10 
Cal.  341.  Bat  a  witness,  though  not  an  expert,  who  details  a  conversation 
had  between  himself  and  another,  may  also,  in  connection  therewith,  state 
his  opinion,  impression,  or  belief  as  to  the  state  of  mind  of  such  person  as 
these  seemed  to  the  witness  at  the  time  of  the  conversation.  People  v.  San- 
ford,  4.3  Id.  29.  There  is  no  rule  of  law  fixing  the  precise  amount  of  experience 
or  degree  of  skill  necessary  to  constitute  an  expert.  All  that  is  open  to  in- 
quiry and  proof  at  the  trial.  The  judge  must,  in  the  first  instance,  pass  upon 
the  admissibility  of  the  witness;  and  then,  if  admitted,  the  jury  judge  of  the 
weight  and  credit  to  be  given  to  the  testimony.  The  question  is  mainly  one 
of  fact,  and  it  is  only  when  there  appears  some  error  in  law  in  determining 
the  question  of  admissibility,  or  when  there  is  no  competent  evidence  to 
prove  proper  qualification  of  the  witness,  that  the  decision  of  the  presiding 
judge  is  reversed  on  exceptions.  Com.  v.  Williams,  105  Mass.  68.  A  physi- 
cian, testifying  as  an  expert,  may  give  an  opinion  founded  upon  his  reading 
and  study  alone.  Taylor  v.  Railway,  48  N.  H.  304;  State  v.  Wood,  53  Id. 
483.  On  a  trial  for  forgery  committed  by  altering  a  check,  by  extracting 
writing  therefrom  and  writing  new  words  or  figures  in  place  thereof,  a  wit- 
ness, who  is  not  called  as  a  scientific  expert,  may  testify  as  to  the  chemical 
effect  a  powder,  found  in  the  possession  of  the  defendants,  had  on  writing  in 
a  check  similar  to  that  by  the  alteration  of  which  the  forgery  was  committed, 
and  the  check  upon  which  the  effect  testified  to  by  the  witness  was  produced 
may  be  exhibited  to  the  jury.     People  v.  Brotherton,  47  Cal.  388. 

30.  Privileges  of  Witness. — Where  the  answer  of  a  witness  would  sub- 
ject him  to  criminal  punishment,  he  is  not  privileged  from  answering,  on 
the  ground  that  bis  answer  would  disgrace  him,  but  solely  on  the  ground  that 
he  is  not  compelled  to  criminate  himself.  Ex  parte  Rowe,  7  Cal.  184.  A 
party  to  an  action  who  becomes  a  witness  in  his  own  behalf  has  the  same  and 
no  greater  privileges  than  any  other  witness.  He  may  refuse  to  answer  a 
question  when  the  answer  would  tend  to  degrade  his  character.     People  v.. 
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Jfeinliart,  39  Id.  449.  The  pri\'ilege  not  to  answer  is  personal  to  the  witness, 
and  is  not  in  any  sense  the  privilege  of  the  party  calling  him.  Clark  v.  Reese, 
35  Id.  89.  He  must  assert  his  privilege  at  the  proper  time,  and  it  is  not  the 
duty  of  the  court,  independently  of  any  objection  on  the  part  of  the  witness, 
to  inform  him  that  he  is  not  obliged  to  criminate  himself.  People  v.  Back- 
ley,  24  N.  Y.  83;  Com,  v.  Shaw,  4  Gush.  594.  If  he  discloses  a  part  of  the 
transaction  with  which  he  was  criminally  concerned,  without  claiming  his 
privilege,  he  must  disclose  the  whole.  He  can  not,  after  voluntarily  testify- 
ing in  chief,  decline  to  be  cross-examined  on  the  ground  that  his  answers  may 
criminate  or  disgrace  him.  People  v.  Freshour,  55  CaL  375;  Norfolk  v.  Oay- 
lord,  28  Conn.  309;  Pe<yple  v.  Carroll,  3  Park.  Grim.  R.  73;  Com,  v.  Prke,  10 
Gray,  472.  A  defendant  who  offers  himself  as  a  witness  waives  his  right  to 
refuse  to  furnish  evidence  against  himself,  and  is  subject  to  an  examination  on 
all  facts  material  to  the  issue.  Com,  v.  Mullen,  97  Mass.  545.  Where  a 
statute  provides  that  a  witness  shall  be  compelled  to  testify  in  certain  cases, 
notwithstanding  his  testimony  may  tend  to  criminate  himself,  but  that  such 
testimony  shall  not  afterwards  be  used  against  him,  he  may  be  compelled  to 
so  testify  notwithstanding  the  constitutional  provision  that  no  person  shall  be 
compelled  to  be  a  witness  against  himself.  The  fact  that  detailing  a  precise 
account  of  the  circumstances  of  a  given  crime  would  afford  the  prosecutor 
some  facilities  for  fastening  the  guilt  upon  the  actual  offender  makes  no  differ- 
ence. People  V.  Hackley,  24  N.  Y.  83.  "The  possession  of  the  circum- 
stances might  point  out  to  hiin  (the  prosecutor)  sources  of  evidence  which  he 
would  otherwise  be.  ignorant  of,  and  in  this  way  the  witness  might  be  preju- 
diced. But  neither  the  law  nor  the  constitution  is  so  sedulous  to  screen 
the  guilty  as  the  argument  supposes.  If  a  man  can  not  give  evidence  upon 
the  trial  of  another  person  without  disclosing  circumstances  which  will  make 
his  own  guilt  apparent,  or  at  least  capable  of  proof,  though  his  account  of  the 
transactions  should  never  be  used  as  evidence,  it  is  the  misfortune  of  his  con- 
dition and  not  any  want  of  humanity  in  the  law.  If  a  witness  objects  to  a 
question,  on  the  ground  that  an  answer  would  criminate  himself,  he  must 
allege  in  substance  that  his  answer,  if  repeated  as  his  admission  on  his 
own  trial,  would  tend  to  prove  him  guilty  of  a  criminal  offense.  If 
the  case  is  so  situated  that  a  repetition  of  it  on  a  prosecution  against 
him  is  impossible,  as  where  it  is  forbidden  by  positive  statute,  I  have 
seen  no  authority  which  holds  or  intimates  that  the  witness  is  privi- 
leged. It  is  not  within  any  reasonable  construction  of  the  language  of  the 
constitutional  provision.  The  term  'criminal  case,'  used  in  the  clause, 
must  be  allowed  some  meaning,  and  none  can  be  conceived  other  than  a  prose- 
cution for  a  criminal  offense.  But  it  must  be  a  prosecution  against  him ; 
for  what  is  forbidden  is  that  he  should  be  compelled  to  be  a  witness  against 
himself.  Now  if  he  be  prosecuted  criminally  touching  the  matter  about 
which  he  has  testified  upon  the  trial  of  another  person,  the  statute  makes  it 
impossible  that  his  testimony  given  on  that  occasion  should  be  used  by  the 
prosecution  on  the  trial.  It  can  not,  therefore,  be  said  that  in  such  criminal 
case  he  has  been  made  a  witness  against  himself,  by  force  of  any  compulsion 
used  towards  him  to  procure,  in  the  other  case,  testimony  which  can  not  pos- 
sibly be  used  in  the  criminal  case  against  him."  Per  Denio,  J.,  in  People  v. 
Hackley,  supra. 

1822.  Except  with  the  consent  of  both,  or  in  cases  of  crimi- 
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nal  Tiolence  upon  one  by  the  other,  neither  husband  nor  wife 
is  a  competent  witness  for  or  against  the  other  in  a  criminal 
action  or  proceeding  to  which  one  or  both  are  parties.  [Amend- 
merU,  approved  March  30,  1874;  in  effect  July  1,  1874. 

1.  Hasband  or  "Wife  as  Witness.— See  C.  C.  P.  1881,  subd.  1.  A 
party  to  an  action,  by  the  examination  of  her  husband  as  a  witness  on  her 
behalf,  waives  her  objection  to  his  examination  by  the  opposite  party  upon 
any  of  the  issues  in  the  action.  Steinburg  v.  Meany,  53  Cal.  425.  In  ordi- 
nary cases  proof  t^at  a  man  and  woman  cohabited  a  long  time  as  husband 
and  wife,  mingled  in  society  as  such,  and  represented  each  other  as  such,  is, 
in  absence  of  evidence  to  the  contrary,  sufficient  proof  of  a  marriage  be- 
tween the  parties.  People  v.  Anderson ^  26  Id.  129.  A  woman  living  with 
defendant  as  his  wife,  but  not  married  to  him,  is  a  competent  witness  against 
him.  People  v.  AIvmo,  55  Id.  230.  Declarations  of  a  wife  made  to  a  third 
person  are  not  admissible  as  evidence  against  her  husband.  People  v.  Si- 
mondSf  19  Id.  276.  But  evidence  of  acts  and  exclamations  of  the  prisoner's 
wife  at  the  time  of  the  killing,  and  in  his  presence  or  hearing,  are  admissible. 
People  V.  Murphy,  45  Id.  143.  When  two  parties  are  jointly  indicted,  but 
tried  separately,  the  wife  of  one  may  be  a  witness  for  or  against  the  other,  if 
her  husband  can  not  be  benefited  or  injured  by  her  testimony.  State  v. 
Waterman.  1  Nev.  543. 

1823.  A  defendant  in  a  criminal  action  or  proceeding  can 
not  be  compelled  to  be  a  witness  against  himself;  but  if  he  of- 
fer himself  as  a  witness  he  may  be  cross-examined  by  the  coun- 
sel for  the  people  as  to  all  matters  about  which  he  was  exam- 
ined in  chief.  His  neglect  or  refusal  to  be  a  witness  can  not 
in  any  manner  prejudice  him,  nor  be  used  against  him  on  the 
trial  or  proceeding.  [Amendment^  approved  March  30,  1874;  in 
effect  July  1,  1874. 

1.  Defendant  as  a  Witness.  —  "  No  person  shall  *  *  *  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself.'*  Const.  Cal., 
art.  I,  sec  13;  U.  S.  Const.,  Amendment  5.  The  right  of  defendant  to  be 
examined  in  his  own  behalf  is  one  which  he  may  exercise  or  not,  and  no  pre- 
sumption can  be  properly  indulged  in  against  him  for  his  not  doing  so.  Peo- 
ple V.  Anderson^  39  Cal.  703.  The  fact  that  defendant  becomes  a  witness  in 
his  own  behalf  does  not  change  or  modify  the  rules  of  practice,  with  refer- 
ence to  the  proper  limits  of  cross-examination,  and  does  not  make  him  a 
witness  for  the  state  against  himself.  People  v.  McOungill,  41  Id.  429. 
Where  defendant  is  examined  as  a  witness  in  his  own  behalf,  the  prosecution 
is  entitled  to  cross-examine  him  respecting  an  occurrence  about  which  he  tes- 
tified in  chief:  1.  For  the  purpose  of  showing  express  malice;  and  2.  In  or- 
der to  lay  a  foundation  to  impeach  his  credibility.  People  v.  Dennis,  39  Id. 
625.  If  he  become  a  witness  in  his  own  behalf,  he  has  the  same  and  no 
greater  privileges  than  any  other  witness.  He  may  refuse  to  answer  a  ques- 
tion when  the  answer  would  tend  to  degrade  his  character.  People  v.  Rein- 
hart,  39  Id.  449;  People  v.  Johnson,  7  Pac.  C.  L.  J.  168;  People  v.  Beck,  Id. 
628.  A  defendant  who  becomes  a  witness  in  his  own  behalf  and  undertakes 
to  state  all  that  transpired  between  two  points  of  time,  may  be  asked  on 
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cross-examination  if  he  has  omitted  anything  pertinent  to  the  case,  and  his 
attention  may  be  directed  to  the  precise  point  by  asking  him  if  some  speci- 
fied thing  did  not  occur.  People  v.  RusseU^  46  Id.  121.  If  defendant  at 
the  preliminary  examination  voluntarily  becomes  a  witness  in  his  own  be- 
half, and  if  it  appear  that  his  testimony  there  given  was  free  from  undue  in- 
fluence, it  may  be  used  against  him  on  his  subsequent  trial.  People  v.  Ktlley^ 
47  Id.  125.  The  failure  to  become  a  witness  in  his  own  behalf  is  not  a  cir- 
cumstance to  be  considered  by  the  jury  as  tending  to  establish  the  guilt  of 
defendant,  and  it  is  error  to  permit  counsel  so  to  argue  against  the  objections 
of  defendant.  People  v.  Brown,  53  Id.  66;  People  v.  McOungUl,  41  Id.  429; 
People  v.  Tyler,  36  Id.  622;  See  also  People  v.  McCauley,  45  Id.  146;  Peo- 
ple V.  Podundo,  44  Id.  538;  People  v.  Bruzso,  24  Id.  41.     Sec.  688,  n.  1. 

CHAPTER  III. 
COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 

SEcnoer  1326.  Subpoena  defined,  and  who  may  issue. 

1327.  Form  of  subpoena. 

1328.  Subpoena,  by  whom  and  how  served. 

1329.  Payment  of  the  expenses  of  the  witness  when  he  is  from 

without  the  county  or  is  poor. 

1330.  Witness  residing  or  served  with  subpoena  out  of  the  county, 

how  compelled  to  attend, 

1331.  Disobedience  to  subpoena,  etc 

1332.  Failure  to  appear,  undertaking  forfeited. 

1333.  Temporary  removal  of  imprisoned  witness. 

1326.  The  process  by  which  the  attendance  of  a  witness  before 
a  court  or  magistrate  is  required  is  a  subpoena;  it  may  be  signed 
and  issued  by: 

1 .  A  magistrate  before  whom  a  complaint  is  laid,  for  witnesses 
in  the  state,  either  on  behalf  of  the  people  or  of  the  defendant 

2.  The  district  attorney,  for  witnesses  in  the  state,  in  support 
of  the  prosecution,  or  for  such  other  witnesses  as  the  grand 
jury,  upon  an  investigation  pending  before  them,  may  direct. 

3.  The  district  attorney,  for  witnesses  in  the  state,  in  support 
of  an  indictment  or  information,  to  appear  before  the  court  in 
which  it  is  to  be  tried. 

4.  The  clerk  of  the  court  in  which  an  indictment  or  informa- 
tion is  to  be  tried;  and  he  must,  at  any  time,  upon  application 
of  the  defendant,  and  without  charge,  issue  as  many  blank  sub- 
poenas, subscribed  by  him  as  clerk,  for  witnesses  in  the  state, 
as  the  defendant  may  require.  [Amendment,  approved  April  9, 
1880;  in  effect  immediately, 

1.  Subpoena  Defined.— Sec.  1985,  C.  C.  P.,  post. 

1327.  A  subpoena  authorized  by  the  last  section  must  be 
substantially  in  the  following  form : 
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The  People  of  the  State  of  California  to  A.  B.: 

You  are  commanded  to  appear  before  C.  D.,  a  justice  of  the 

peace  of township^  in county  (or  as  the  case  may  be), 

at  (naming  the  plaoe),  on  (stating  the  day  and  hour),  as  a  wit- 
ness in  a  criminal  action  prosecuted  by  the  people  of  the  state 
of  California  against  E.  F. 

Given  under  my  hand  this day  of  ,  a.  d.  eighteen 

.     G.  H.,  justice  of  the  peace  (or  **  J.  K.,  district  attorney," 

or  **  By  order  of  the  court,  L.  M.,  clerk,"  or  as  the  case  may 
be).  If  books,  papers,  or  documents  are  required,  a  direction  to 
the  following  effect  must  be  contained  in  the  subpoena:  *' And 
you  are  required,  also,  to  bring  with  you  the  following"  (de- 
scribing intelligibly  the  books,  papers,  or  documents  required). 

1828.  A  subpoena  may  be  served  by  any  person,  but  a  peace 
officer  must  serve  in  his  county  any  subpoena  delivered  to  him 
for  service,  either  on  the  part  of  the  people  or  of  the  defendant, 
and  must,  without  delay,  make  a  written  return  of  the  service, 
subscribed  by  him,  stating  the  time  and  place  of  service.  The 
service  is  made  by  showing  the  original  to  the  witness  person- 
ally and  informing  him  of  its  contents. 

1.  SubpcBna,  How  Served  in  Civil  Cases. — Sec.  1987,0.  C.  P.,^x)«^ 

1829.  When  a  person  attends  before  a  magistrate,  grand 
jury,  or  court,  as  a  witness  in  a  criminal  case,  upon  a  subpoena, 
or  in  pursuance  of  an  undertaking,  and  it.appears  that  he  has 
come  from  a  place  outside  of  the  county,  or  that  he  is  poor  and 
unable  to  pay  the  expenses  of  such  attendance,  the  court,  at 
its  discretion,  if  the  attendance  of  the  witness  be  upon  a  trial, 
by  an  order  upon  its  minutes,  or,  in  any  other  case,  the  judge, 
at  his  discretion,  by  a  written  order,  may  direct  the  county 
auditor  to  draw  his  warrant  upon  the  county  treasurer  in  favor 
of  witness  for  a  reasonable  sum,  to  be  specified  in  the  order, 
for  the  necessary  expenses  of  the  witness.  [Amendment,  ap- 
proved March  8,  1876;  in  effect  sixtieth  day  after  passage, 

1330.  No  person  is  obliged  to  attend  as  a  witness  before  a 
court  or  magistrate  out  of  the  county  where  the  witness  resides 
or  is  served  with  the  subpoena,  unless  the  judge  of  the  court  in 
which  the  offense  is  triable,  or  a  justice  of  the  supreme  court, 
or  a  judge  of  a  superior  court,  upon  an  affidavit  of  the  district 
attorney  or  prosecutor,  or  of  the  defendant  or  his  counsel,  stat- 
ing that  he  believes  the  evidence  of  the  witness  is  material,  and 
his  attendance  at  the  examination  or  trial  necessary,  shall 
indorse  on  the  subpoena  an  order  for  the  attendance  of  the  wit- 
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ness.     [Amendment,  approved  April  12,  1880;  in  effect  immedi' 
ately, 

1831.  Disobedience  to  a  subpoeDa,  or  a  refusal  to  be  sworn 
or  to  testify  as  a  witness,  may  be  punished  by  the  court  or  magis- 
trate as  a  contempt.  A  witness  disobeying  a  subpoena  issued 
on  the  part  of  the  defendant,  unless  he  show  good  cause  for 
his  non-attendance,  is  liable  to  the  defendant  in  the  sum  of 
one  hundred  dollars,  which  may  be  recovered  in  a  civil  action. 

1.  Contempts.— Sees.  1209-1222,  C.  C.  P. 

2.  Refusal  of  Witness  to  Answer.— Sec.  166,  n.  3. 

1332.  When  a  witness  has  entered  into  an  undertaking  to 
appear,  upon  his  failure  to  do  so  the  undertaking  is  forfeited 
in  the  same  manner  as  undertakings  of  bail. 

1333.  When  the  testimony  of  a  material  witness  for  the  peo- 
ple is  required  in  a  criminal  action,  before  a  court  of  record  of 
this  state,  and  such  witness  is  a  prisoner  in  the  state  prison,  or 
in  a  county  jail,  an  order  for  his  temporary  removal  from  such 
])rison  or  jail,  and  for  his  production  before  such  court,  may 
be  made  by  the  court  in  which  the  action  is  pending,  or  by  the 
judge  thereof;  but  in  case  the  prison  or  jail  is  out  of  the  county 
in  which  the  application  is  made,  such  order  shall  only  be 
made  upon  the  affidavit  of  the  district  attorney,  or  other  per- 
son, on  behalf  of  the  people,  showing  that  the  testimony  is 
material  and  necessary;  and  even  then  the  granting  of  the  order 
shall  be  in  the  discretion  of  the  court  or  judge.  The  order 
shall  be  executed  by  the  sheriff  of  the  county  in  which  it  shall 
be  made,  whose  duty  it  shall  be  to  bring  the  prisoner  before 
the  proper  court,  to  safely  keep  him,  and  when  he  is  no  longer 
required  as  a  witness,  to  return  him  to  the  prison  or  jail 
whence  he  was  taken;  the  expense  of  executing  such  order 
shall  be  paid  by  the  county  in  which  the  order  shall  be  made. 
[New  section^  approved  April  1,  1878;  in  effect  immedialely, 

CHAPTER  IV. 

EXAMINATION  OF  WITNESSES  CONDITIONALLY. 

Section  1335.  Witnesses  to  be  examined  conditionally  for  the  defendant, 
as  provided  in  this  chapter. 

1336.  In  what  cases  defendant  may  apply  for  the  order. 

1337.  Application,  how  made. 

1338.  Application,  to  whom  made. 

1.339.  Order,  when  granted  and  what  to  contain. 
1340.  On  proof  of  service,  if  district  attorney  be  absent,  examina- 
tion mast  proceed. 
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Section  1341.  If  facts  on  which  order  waa  founded  be  disproved,  examina- 
tion not  to  proceed. 
1.342.  Attendance  of  witness,  how  enforced. 

1343.  Testimony,  how  taken  and  authenticated. 

1344.  Deposition  to  be  transmitted  to  clerk. 

1345.  When  may  be  read  in  evidence.    Subject  to  objections,  etc. 

1346.  Depositions  of  witnesses  who  are  prisoners  in  other  coun- 

ties. 

1385.  When  a  defendant  has  been  held  to  answer  a  charge 
for  a  public  oflfense,  he  may,  either  before  or  after  an  indict- 
ment or  information,  haye  witnesses  examined  conditionally, 
on  his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise. 
[Amendment,  approved  April  9,  1880;  in  effect  immediately, 

1.  Depositions  in  Crimimd  Cases. — See  Weeks  on  Depositions,  sees. 
540-569.     Sec.  1362,  n.  1. 

1386.  When  a  material  witness  for  the  defendant  is  about  to 
leave  the  state,  or  is  so  sick  or  infirm  as  to  afford  reasonable 
grounds  for  apprehending  that  he  will  be  unable  to  attend  the 
trial,  the  defendant  may  apply  for  an  order  that  the  witness  be 
examined  conditionally. 

1.  Personal  Attendance  of  Witness.— Where  an  absent  witness  for 
defendant  in  a  criminal  action  is  sick,  and  it  is  made  to  appear  that  his  per- 
sonal attendance  can  be  procured  without  unreasonable  delay,  the  statutory 
mode  of  taking  the  testimony  of  the  witness  ought  not  to  be  forced  upon  de- 
fendant against  his  will,  under  the  penalty  of  going  to  trial  without  it. 
People  V.  Dodge,  28  Cal.  445. 

1837.  The  application  must  be  made  upon  affidavit,  stating: 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action; 

8.  The  name  and  residence  of  the  witness,  and  that  his  testi- 
mony is  material  to  the  defense  of  the  action; 

4.  That  the  witness  is  about  to  leave  the  state,  or  is  so  sick  or 
infirm  as  to  afford  reasonable  ground  for  apprehending  that  he 
will  not  be  able  to  attend  the  trial. 

1338.  The  application  may  be  made  to  the  court,  or  to  a 
judge  thereof,  and  must  be  upon  three  days'  notice  to  the  dis- 
trict attorney.  [Amendment ,  approved  April  12,  1880;  in  effect 
immediately, 

1339.  If  the  court  or  judge  is  satisfied  that  the  examination 
of  the  witness  is  necessary,  an  order  must  be  made  that  the  wit- 
ness be  examined  conditionally,  at  a  specified  time  and  place, 
and  that  a  copy  of  the  order  be  served  on  the  district  attorney, 
within  a  specified  time  before  that  fixed  for  the  examination. 

1340.  The  order  must  direct  that  the  examination  be  taken 
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before  a  magistrate  named  therein,  and  on  proof  being  furnished 
to  such  magistrate  of  service  upon  the  district  attorney  of  a  copy 
of  the  order,  if  no  counsel  appear  on  the  part  of  the  people,  the 
examination  must  proceed. 

1341.  If  the  district  attorney  or  other  counsel  appear  on  be- 
half of  the  people,  and  it  is  shown  to  the  satisfacstion  of  the 
magistrate,  by  affidavit  or  other  proof,  or  on  the  examination  of 
the  witless,  that  he  is  not  about  to  leave  the  state,  or  is  not 
sick  or  infirm,  or  that  the  application  was  made  to  avoid  the 
examination  of  the  witness  on  the  trial,  the  examination  can 
not  take  place;  otherwise  it  must  proceed. 

1342.  The  attendance  of  the  witness  may  be  enforced  by  a 
subpoena,  issued  by  the  magistrate  before  whom  the  examina- 
tion is  to  be  taken. 

1343.  The  testimony  given  by  the  witness  must  be  reduced 
to  writing,  and  authenticated  in  the  same  manner  as  the  testi- 
mony of  a  witness  taken  in  support  of  an  information. 

1344.  The  deposition  taken  must,  by  the  magistrate,  be 
sealed  up  and  transmitted  to  the  clerk  of  the  court  in  which  the 
action  is  pending  or  n^ay  come  for  trial. 

1345.  The  deposition,  or  a  certified  copy  thereof,  may  be 
read  in  evidence  by  either  party  on  the  trial,  upon  its  appearing 
that  the  witness  is  unable  to  attend,  by  reason  of  his  death,  in- 
sanity, sickness,  or  infirmity,  or  of  his  continued  absence  from 
the  state.  Upon  reading  the  deposition  in  evidence,  the  same 
objections  may  be  taken  to  a  question  or  answer  contained 
therein  as  if  the  witness  had  been  examined  orally  in  court. 

1.  Depositions  as  Evidence. — ^The  deposition  of  a  witness  given  before 
a  coroner's  jury,  certified  and  returned  to  court  as  required  by  the  statute,  is 
admissible  in  evidence  for  the  purpose  of  contradicting  the  statement  of  the 
witness  made  under  oath,  on  the  trial  of  the  person  accused  of  having  mur- 
dered the  deceased.  People  v.  Dtvine,  44  Cal.  452.  Depositions  to  be  admis- 
sible against  a  party,  must  show  an  ^tual  compliance  with  all  the  provisions 
of  the  statute.  Williams  v.  Chadbourne^  6  Id.  559.  When  taken  by  the 
committing  magistrate  under  section  869,  anU^  they  are  not  admissible  against 
the  defendant  under  section  686,  awte,  unless  taken  in  the  manner  and  form,  and 
certified  as  required  by  the  former  section,  and  the  certificate  must  show  an 
actual  compliance  with  all  the  requirements  of  the  statute.  A  deposition  not 
certified  by  the  magistrate  otherwise  than  by  a  jurat  in  the  ordinary  form  is 
not  admissible.  People  v.  Marine,  54  Id.  675.  The  reporter's  notes  of  testi- 
mony given  by  a  witness  upon  the  trial  of  a  former  indictment  against  the 
defendant  for  the  same  offense,  which  indictment  has  been  subsequently  set 
aside,  the  witness  being  out  of  the  state,  are  not  admissible  against  the  de- 
fendant on  a  second  trial  for  the  same  offense.  A  defendant  in  a  criminal 
case  is  entitled  to  be  confronted  with  the  witnesses  against  him,  in  the  pres- 
ence of  the  court  in  which  the  action  is  being  tried,  except  in  the  instances 
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specified  in  section  686.  People  v.  Chung  Ah  Chue,  7  Pac.  0.  L.  J.  700.  A 
defendant  is  not  bound  to  take  tlie  deposition  of  a  witness  within  reach  of  the 
process  of  the  court,  but  if  the  witness  is  too  unwell  to  attend  the  trial,  the 
court  should  grant  a  reasonable  continuance.  People  v.  Dodge,  28  Cal.  445. 
Prior  to  the  enactment  of  this  code,  the  deposition  of  a  witness  out  of  the  state 
could  not  be  taken,  but  was  prohibited.  People  v.  Francis,  38  Id.  183.  The 
deposition  required  to  be  taken  by  section  869,  ante,  does  not  constitute  the  best 
or  only  evidence  of  what  the  witness  swore  to.  Parol  evidence  is  admissible 
to  show  that  fact.     People  v.  Curtis,  50  Id.  95. 

1346.  When  a  material  witness  for  a  defendant,  under  a 
criminal  charge,  is  a  prisoner  in  the  state  prison,  or  in  the 
county  jail  of  a  county  other  than  that  in  which  the  defendant 
is  to  be  tried,  his  deposition  may  be  taken,  on  behalf  of  the 
defendant,  in  the  manner' provided  for  in  the  case  of  a  witness 
who  is  sick,  and  the  provisions  of  the  Penal  Code,  commencing 
with  section  1335  and  ending  with  section  1345,  shall,  so  far  as 
applicable,  govern  in  the  application  for  and  in  the  taking  and  use 
of  such  depositiou.  Such  deposition  may  be  taken  before  any 
magistrate  or  notary  public  of  the  county  in  which  the  jail  or 
prison  is  situated;  or  in  case  the  witness  is  confined  in  the  state 
prison,  and  the  defendant  is  unable  to  pay  for  taking  the  depo- 
sition, before  the  warden  or  clerk  of  the  board  of  directors  of 
the  state  prison,  whose  duty  it  shall  be  to  act  without  compen- 
sation. Every  officer,  before  whom  testimony  shall  be  taken 
by  virtue  hereof,  shall  have  authority  to  administer,  and  shall 
administer,  an  oath  to  the  witness  that  his  testimony  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth.  [Amend- 
ment, approved  April  9,  1880;  in  effect  immediately. 

CHAPTER  V. 

EXAMINATION  OF  WITNESSES  ON  COMMISSION. 

Section  1349.  Witness  residing  out  of  the  state,  when  to  be  examined. 

1350.  When  defendant  may  apply  for  an  order  to  examine,  eta 

1351.  Commission  defined. 

1352.  Application  made  on  affidavit. 

1353.  Application,  to  whom  made. 

1354.  Order  for  commission,  when  granted,  and  stay  of  proceed- 

ings. 

1355.  Interrogations,  how  settled  and  allowed. 

1356.  Direction  as  to  the  return  of  the  commission. 

1357.  Commission,  how  executed.     Copy  of  this  section  to  be 

annexed  to  commission. 

1358.  Commission,  how  returned,  when  delivered  to  an  agent  for 

that  purpose. 

1359.  Same. 
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Section  1360.  When  and  how  filed. 

1361.  Commission  and  return  to  be  open  for  Inspection.    Copies, 

etc. 

1362.  Depositions  to  be  read  in  evidence.   Objections  thereto,  etc. 

1349.  When  an  issue  of  fact  is  joined  upon  an  indictment  or 
information,  the  defendant  may  have  any  material  witness,  re- 
siding out  of  the  state,  examined  in  his  behalf,  as  prescribed  in 
this  chapter,  and  not  otherwise.  [Amendment,  approved  April 
9,  1880;  in  effect  immediately. 

1350.  When  a  material  witness  for  the  defendant  resides  out 
of  the  state,  the  defendant  may  apply  for  an  order  that  the 
witness  be  examined  on  a  commission. 

1351.  A  commission  is  a  process  issued  under  the  seal  of  the 
court  and  the  signature  of  the  clerk,  directed  to  some  person 
designated  as  commissioner,  authorizing  him  to  examine  the 
witness  upon  oath  on  interrogatories  annexed  thereto,  to  take 
and  certify  the  deposition  of  the  witness,  and  to  return  it  ac- 
cording to  the  directions  given  with  the  commission. 

1352.  The  application  must  be  made  upon  affidavit,  stating: 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action,  and  that  an 
issue  of  fact  has  been  joined  therein ; 

3.  The  name  of  the  witness,  and  that  his  testimony  is  mate- 
rial to  the  defense  of  the  action; 

4.  That  the  witness  resides  out  of  the  state. 

1353.  The  application  may  be  made  to  the  court,  or  a  judge 
thereof,  and  must  be  upon  three  days'  notice  to  the  district 
attorney.  [Amendm£nt,  approved  March  12,  1880;  in  effect  ini' 
mediately, 

1354.  If  the  court  to  whom  the  application  is  made  is  satis- 
fied of  the  truth  of  the  facts  stated,  and  that  the  examination 
of  the  witness  is  necessary  to  the  attainment  of  justice,  an  or- 
der must  be  made  that  a  commission  be  issued  to  take  his  testi- 
mony; and  the  court  may  insert  in  the  order  a  direction  that 
the  trial  be  stayed  for  a  specified  time,  reasonably  sufficient  for 
the  execution  and  return  of  the  commission.  [Amendment,  ap- 
proved April  9,  1880;  in  effect  immediately. 

1.  Continuance. — The  court  will  not  grant  a  continuance  upon  the  affi- 
davit of  defendant  stating  that  he  believes  he  can  procure  the  attendance  of 
witnesses  residing  out  of  the  state,  or  their  depositions,  such  affidavit  being 
in  the  alternative.    People  v.  Fi-ancis,  38  CaL  183. 

1355.  When  the  commission  is  ordered,  the  defendant  must 
serve  upon  the  district  attorney,  without  delay,  a  copy  of  the 
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interrogatories  to  be  annexed  thereto,  with  two  days'  notice  of 
the  time  at  which  they  will  be  presented  to  the  court  or  judge. 
The  district  attorney  may  in  like  manner  serve  upon  the  de- 
fendant or  his  counsel  cross-interrogatones,  to  be  annexed  to 
the  commission,  with  the  like  notice.  In  the  interrogatories 
either  party  may  insert  any  questions  pertinent  to  the  issue. 
When  the  interrogatories  and  cross-interrogatories  are  pre- 
sented to  the  court  or  judge,  according  to  the  notice  given,  the 
court  or  judge  must  modify  the  questions  so  as  to  conform 
them  to  the  rules  of  evidence,  and  must  indorse  upon  them  his 
allowance  and  annex  them  to  the  commission. 

1356.  Unless  the  parties  otherwise  consent,  by  an  indorse- 
ment upon  the  commission,  the  court  or  judge  must  indorse 
thereon  a  direction  as  to  the  manner  in  which  it  must  be 
returned,  and  may,  in  his  discretion,  direct  that  it  be  returned 
by  mail  or  otherwise,  addressed  to  the  clerk  of  the  court  in 
which  the  action  is  pending,  designating  his  name  and  the  place 
where  his  office  is  kept. 

1357.  The  commissioner,  unless  otherwise  specially  directed, 
may  execute  the  commission  as  follows: 

1.  He  must  (>ublicly  administer  an  oath  to  the  witness,  that 
his  answers  given  to  the  interrogatories  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth; 

2.  He  must  cause  the  examination  of  the  witness  to  be  re- 
duced to  writing,  and  subscribed  by  him; 

3.  He  must  write  the  answers  of  the  witness  as  near  as  pos- 
sible in  the  language  in  which  he  gives  them,  and  read  to  him 
each  answer  as  it  is  taken  down,  and  correct  or  add  to  it  until 
it  conforms  to  what  he  declares  is  the  truth; 

4.  If  the  witness  decline  answering  a  question,  that  fact, 
with  the  reason  assigned  by  him  for  declining,  must  be  stated; 

5.  If  any  papers  or  documents  are  produced  before  him,  and 
proved  by  the  witness,  they,  or  copies  of  them,  must  be  annexed 
to  the  deposition  subscribed  by  the  witness  and  certified  by  the 
commissioner; 

6.  The  commissioner  must  subscribe  his  name  to  each  sheet 
of  the  deposition,  and  annex  the  deposition,  with  the  papers 
and  documents  proved  by  the  witness,  or  copies  thereof,  to  the 
commissiou,  and  must  close  it  up  under  seal,  and  address  it  as 
directed  by  the  indorsement  thereon; 

7.  If  there  be  a  direction  on  the  commission  to  return  it  by 
mail,  the  commissioner  must  immediately  deposit  it  in  the 
nearest  post-office.    If  any  other  direction  be  made  by  the  writ- 
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ten  consent  of  the  parties,  or  by  the  court  or  judge,  on  the  com- 
mission, as  to  its  retu):n,  the  commissioner  must  comply  with 
the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commission. 
[Amendment,  approved  March  24,  1874;  in  effect  July  1,  1874. 

1358.  If  the  commission  and  return  be  delivered  by  the  com- 
missioner to  an  agent,  he  must  deliver  the  same  to  the  clerk  to 
whom  it  is  directed,  or  to  the  judge  of  the  court  in  which  the 
action  is  pending,  by  whom  it  may  be  received  and  opened, 
upon  the  agent  making  affidavit  that  he  received  it  from  the 
hands  of  the  commissioner,  and  that  it  has  not  been  opened  or 
altered  since  he  received  it.  [Amendment,  approved  April  9, 
1880;  in  effect  immediately, 

1359.  If  the  agent  is  dead,  or  from  sickness  or  other  casualty 
unable  personally  to  deliver  the  commission  and  return,  as  pre- 
scribed in  the  last  section,  it  may  be  received  by  the  clerk  or 
judge  from  any  other  person,  upon  his  making  an  affidavit  that 
he  received  it  from  the  agent;  that  the  agent  is  dead,  or  from 
sickness  or  other  casualty  unable  to  deliver  it;  that  it  has  not 
been  opened  or  altered  since  the  person  making  the  affidavit 
received  it;  and  that  he  believes  it  has  not  b&en  opened  or 
altered  since  it  came  from  the  hands  of  the  commissioner. 

1360.  The  clerk  or  judge  receiving  and  opening  the  commis- 
sion and  return  must  immediately  file  it,  with  the  affidavit  men- 
tioned in  the  last  two  sections,  in  the  office  of  the  clerk  of  the 
court  in  which  the  indictment  is  pending.  If  the  commission 
and  return  is  transmitted  by  mail,  the  clerk  to  whom  it  is  ad- 
dressed must  receive  it  from  the  post-office,  and  open  and  file  it 
in  his  qffice,  where  it  must  remain,  unless  otherwise  directed  by 
the  court  or  judge. 

1361.  The  commission  and  return  must  at  all  times  be  open 
to  the  inspection  of  the  parties,  who  must  be  furnished  by  the 
clerk  with  copies  of  the  same  or  of  any  part  thereof,  on  pay- 
ment of  his  fees. 

1362.  The  depositions  taken  under  the  commission  may  be 
read  in  evidence  by  either  party  on  the  trial,  upon  it  being 
shown  that  the  witness  is  unable  to  attend  from  any  cause  what- 
ever; and  the  same  objections  may  be  taken  to  a  question  in  the 
interrogatories  or  to  an  answer  in  the  deposition,  as  if  the  wit- 
ness had  been  examined  orally  in  court. 

1.  DepositlonB  in  Criminal  Cases.— See  People  v.  OatreUy  6  Cal.  203; 
People  V.  Francis,  38  Id.  183;  People  v.  Curtis,  50  Id.  95.  Weeks  oa  Deposi- 
tions, sees.  540-569.    See  sec.  1345,  n.  1. 
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CHAPTER  VI. 

INQUIRY  INTO  THE  INSANITY  OF  THE  DEFENDANT  BEFORE 
TRIAL  OR  AFTER  CONVICTION. 

Section  1367.  An  iDsane  person  can  not  be  tried,  sentenced,  or  punished 
for  a  public  offense. 

1368.  When  doubts  arise  as  to  sanity  of  the  defendant,  how  de- 

termined.    Stay  of  proceedings  on. 

1369.  Order  of  the  trial  of  the  question  of  insanity.     Charge  of 

the  court. 

1370.  Verdict  of  the  jury  and  proceedings  thereon. 

1371.  If  defendant  is  committed,  it  exonerates  his  bail,  etc 

1372.  Defendant  detained  in    asylum  until  he    becomes    sane. 

Notice  then  given  to  district  attorney,  etc. 

1373.  Expense  of    sending,   etc,   defendant  to    asylum,  where 

chargeable. 

1367.  A  person  can  not  be  tried,  adjudged  to  punishment,  or 
punished  for  a  public  offense,  while  he  is  insane. 

1.  Insanity  of  Defendant.— Sec.  26,  notes  4,  6,  6,  7,  8.  At  common 
law  one  who  had  committed  a  capital  offense,  and  who  became  insane  before 
arraignment,  could  not  be  arraigned;  if  after  he  had  pleaded  he  became  in- 
sane, he  could  not  be  tried;  if  after  trial  and  conviction  he  became  insane, 
judgment  could  not  be  pronounced;  and  if  non-sane  after  judgment,  execu- 
tion of  the  judgment  was  stayed.  4  Bl.  Com.  24.  The  test  of  insanity  when 
used  as  a  defense  in  a  criminal  action,  is  whether  or  not  the  defendant  at  the 
time  of  committing  the  act  charged  was  laboring  under  such  a  defect  of  rea- 
son, from  disease  of  the  mind,  as  not  to  know  the  nature  or  quality  of  the 
particular  act  with  which  he  stands  charged,  or,  if  he  knew  its  nature  and 
quality,  that  he  did  not  know  it  was  wrong.  People  v.  CofTnan^  24  CaL 
230;  People  v.  McDonnell,  47  Id.  134. 

1868.  When  an  action  is  called  for  trial,  or  at  any  time 
during  the  trial,  or  when  the  defendant  is  brought  up  for  judg- 
ment on  conviction,  if  a  doubt  arise  as  to  the  sanity  of  the  de- 
fendant, the  court  must  order  the  question  as  to  his  sanity  to 
be  submitted  to  a  jury;  and  the  trial  or  the  pronouncing  of  the 
judgment  must  be  suspended  until  the  question  is  determined 
by  their  verdict,  and  the  trial  jury  may  be  discharged  or  re- 
tained, according  to  the  discretion  of  the  court,  during  the 
pendency  of  the  issue  of  insanity.  [AmendmerU,  approved  April 
9,  1880;  in  effect  immediately, 

1.  Order  of  Trial. —Sec.  1369. 

2.  Present  Insanity. — No  plea  of  present  insanity  is  required.  If  at  any 
time  during  the  proceedings  in  a  criminal  trial  a  doubt  arises  as  to  the  sanity 
of  the  defendant,  it  is  the  duty  of  the  court,  of  its  own  motion,  to  suspend 
further  proceedings  in  the  case  until  the  question  of  sanity  has  been  de- 
termined.   People  V.  Ah  Ying,  42  Cal.  19. 
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1369.  The  trial  of  the  question  of  insanity  must  proceed  in 
the  following  order: 

1.  The  counsel  for  the  defendant  must  open  the  ease,  and 
offer  evidence  in  support  of  the  allegation  of  insanity. 

2.  The  counsel  for  the  people  may  then  open  their  case  and 
offer  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  testimony 
only,  unless  the  court,  for  good  reason  in  furtherance  of  jus- 
tice, permit  them  to  offer  evidence  upon  their  original  cause; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  or  both  sides  without  argument,  the 
counsel  for  the  people  must  commence,  and  the  defendant  or 
his  counsel  may  conclude  the  argument  to  the  jury; 

5.  If  the  indictment  be  for  an  offense  punishable  with  death, 
two  counsel  on  each  side  may  argue  the  cause  to  the  jury,  iu 
which  case  they  must  do  so  alternately.  In  other  cases  the  ar- 
gument may  be  restricted  to  one  counsel  on  each  side; 

6.  The  court  must  then  charge  the  jury,  stating  to  them  all 
matters  of  law  necessary  for  their  information  in  giving  their 
verdict. 

1.  Order  of  Trial. — Insanity,  when  relied  upon  as  a  defense  in  a  criminal 
case,  is  to  be  established  by  the  prisoner  by  preponderating  proof.  It  is  an 
issue  upon  which  he  holds  the  affirmative,  and  before  it  can  be  availed  of,  he 
is  bound  to  establish  not  only  the  fact  of  insanity,  but  insanity  of  the  charftc> 
ter;  t.  e.,  arising  from  such  a  cause  as  in  point  of  law  amounts  to  a  defense. 
People  V.  Bell,  49  Cal.  488.  It  should  be  clearly  established  by  satisfactory 
proof.  People  v.  McDonnell,  47  Id.  134;  People  v.  Coffman,  24  Id.  230;  People 
V.  Myers,  20  Id.  518.  The  above  section,  by  requirinjif  counsel  for  defendant 
to  open  the  case,  and  offer  evidence  in  support  of  the  allegation  of  insanity,  is 
consistent  with  the  decisions  cited. 

1370.  If  the  jury  find  the  defendant  sane,  the  trial  must  pro- 
ceed, or  judgment  be  pronounced,  as  the  case  may  be.  If  the 
jury  find  the  defendant  insane,  the  trial  or  judgment  must  be 
suspended  until  he  becomes  sane,  and  the  court  must  order 
that  he  be  in  the  mean  time  committed  by  the  sheriff  to  the  state 
insane  asylum,  and  that  upon  his  becoming  sane  he  be  redeliv- 
ered* to  the  sheriff.  [Anieyidment,  approved  April  9,  1880;  in 
effect  immmediately. 

1371.  The  commitment  of  the  defendant,  as  mentioned  in 
the  last  section,  exonerates  his  bail,  or  entitles  a  person,  author- 
ized to  receive  the  property  of  the  defendant,  to  a  return  of  any 
mone}'  he  may  have  deposited  instead  of  bail. 

1372.  If  the  defendant  is  received  into  the  asylum,  he  must 
be  detained  there  until  he  becomes  sane.     When  he  becomes 
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sane,  the  superintendent  must  give  notice  of  that  fact  to  the 
sheriff  and  district  attorney  of  the  county.  The  sheiiff  must 
thereupon,  without  delay,  bring  the  defendant  from  the  asylum, 
and  place  him  in  proper  custody  until  he  is  brought  to  trial  or 
judgment,  as  the  case  may  be,  or  is  legally  discharged. 

1373.  The  expenses  of  sending  the  defendant  to  the  asylum, 
of  keeping  him  there,  and  of  bringing  him  back,  are  in  the 
first  instance  chargeable  to  the  county  in  which  the  indictment 
wfts  found,  or  information  filed;  but  the  county  may  recover 
them  from  the  estate  of  the  defendant,  if  he  have  any,  or  from 
a  relative,  town,  city,  or  county  bound  to  provide  for  and 
maintain  him  elsewhere.  [Amendment,  approved  April  9,  1880; 
in  effect  immediately, 

CHAPTER  VII. 

COMPROMISING  CEJEITAIN  PUBLIC  OFFENSES  BY  LEAVE  OF  THE 

COURT.. 

Section  1377.  Certain  offenses  for  which  the  party  injured  has  a  civil 
action  may  be  compromised. 

1378.  Compromise  to  be  by  permission  of  the  court.      Order 

thereon  to  bar  another  prosecution. 

1379.  No   public   offense   to   be  compromised  except  as  herein 

provided. 

13T7.  "When  a  defendant  is  held  to  answer  on  a  charge  of 
misdemeanor,  for  which  the  person  injured  by  the  act  consti- 
tuting the  offense  has  a  remedy  by  a  civil  action,  the  offense 
may  be  compromised  as  provided  in  the  next  section,  except 
when  it  is  committed: 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of 
the  duties  of  his  office. 

2.  Riotously. 

3.  With  an  intent  to  commit  a  felony. 

1.  Compounding  Crimes.— Sec.  153,  n.  1.  See  2  Whart  Crim.  L.  (8th 
ed.),  sec.  1559. 

2.  Compromising  Offenses. — By  the  ancient  common  law,  where  a  party 
robbed  not  only  knew  the  felon,  but  also  took  his  goods  again,  or  their  value, 
upon  an  agreement  not  to  prosecute,  he  was  held  an  accessory.  4  Bl.  Com. 
133.  And  where  any  other  offense  was  committed,  and  a  party,  without 
leave  of  the  court,  made  any  composition,  or  took  any  money  or  promise  of 
defendant  to  excuse  him,  the  act  was  punishable.  Id  136.  The  law  per- 
mits a  compromise  of  any  offense,  though  made  the  subject  of  a  criminal 
prosecution,  for  which  offense  the  injured  party  might  recover  damages  in 
an  action;  but,  if  the  offense  is  of  a  public  nature,  no  agreement  can  be  valid 
that  is  founded  on  the  consideration  of  stifling  a  prosecution.  Nor  can  such 
an  agreement  be  made  valid  by  the  court  consenting  that  the  prosecutiou  may 
be  compromised.    Keir  v.  Lreman,  6  Q.  B.  308;  2  Ben.  &  Heard.  Lead.  Crim. 
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Gas.  216.  There  can  be  no  compromise  of  a  criminal  charge  where  the  pe^ 
son  charged  has  not  been  arrested  nor  in  any  way  held  to  answer  the  charge. 
Saxon  V.  Conger,  6  Or.  388. 

1378.  If  the  party  injured  appears  before  the  court  to  whidi 
the  depositions  are  required  to  be  returned,  at  any  time  before 
trial,  and  acknowledges  that  be  has  received  satisfaction  for  the 
injury,  the  court  may,  in  its  discretion,  on  payment  of  the  costs 
incurred,  order  all  proceedings  to  be  stayed  upon  the  prosecu- 
tion, and  the  defendant  to  be  discharged  therefrom;  but  in  such 
case  the  reasons  for  the  order  must  be  set  forth  therein,  and 
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a  bar  to  another  prosecution.    Ex  parte  Clarke,  64  Id.  412;  Eke  parte  Cahill, 
52  Id.  463.     See  also  Ex  parte  Bull,  42  Id.  196. 

1383.  If  the  defendant  is  not  charged  or  tried,  as  provided 
in  the  last  section,  and  sufficient  reason  therefor  is  shown,  the 
court  may  order  the  action  to  be  continued  from  time  to  time, 
and  in  the  mean  time  may  discharge  the  defendant  from  cus* 
tody  on  his  own  undertaking  of  bail  for  his  appearance  to  an- 
swer the  charge  at  the  time  to  which  the  action  is  continued. 
\ Amendment,  approved  April  9,  1880;  in  effect  immediately. 

1384.  If  the  court  directs  the  action  to  be  dismissed,  the 
defendant  must,  if  in  custody,  be  discharged  therefrom;  or  if 
admitted  to  bail,  his  bail  is  exonerated,  or  money  deposited 
instead  of  bail  must  be  refunded  to  him. 

1385.  The  court  may,  either  of  its  own  motion,  or  upon  the 
application  of  the  district  attorney,  and  in  furtherance  of  justice, 
order  an  action  or  indictment  to  be  dismissed.  The  reasons  of 
the  dismissal  must  be  set  forth  in  an  order  entered  upon  the 
minutes. 

1.  Dismissal  of  Action. — The  discharge  of  a  defendant,  that  he  may  be 
a  witness  against  others,  must  be  made  at  the  trial  before  the  defendant  has 
gone  into  his  defense,  by  the  court  on  its  own  motion,  or  upon  the  applica- 
tion of  the  district  attorney.  People  v.  Indian  Peter,  48  Cal.  251.  Jn  crimi- 
nal cases,  the  defendant  can  not  be  discharged  from  the  indictment  without 
trial,  except  in  certain  particular  cases  enumerated  in  the  statute.     Id. 

1386.  The  entry  of  a  nolle  prosequi  is  abolished,  and  neither 
the  attorney-general  nor  the  district  attorney  can  discontinue 
or  abandon  a  prosecution  for  a  public  offense,  except  as  provided 
in  the  last  section. 

1387.  An  order  for  the  dismissal  of  the  action,  as  provided 
in  this  chapter,  is  a  bar  to  any  other  prosecution  for  the  same 
offense,  if  it  is  a  misdemeanor;  but  it  is  not  a  bar  if  the  offense 
is  a  felony. 

1.  Dismissed  not  Bar  to  Another  Prosecution. — See  Ex  parte  Clarke, 
54  Cal.  412;  Ex  parU  CalitV,  62  Id.  463. 

CHAPTER  IX. 

PROCEEDINGS  AGAINST  CORPORATIONS. 

Section  1390.  Summons  upon  infonnation,  etc.,  against;  by  whom  issued 
and  when  returnable. 

1391.  Form  of  summons. 

1392.  When  and  how  served. 

1393.  Examination  of  the  charge. 

1394.  Certificate  of  the  magistrate,  and  return  thereof  with  the 

depositions. 
26 
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Sectiox  1395.  If  the  magistrate  certify  that  there  is  sufficient  cause,  grand 
jury  to  investigate,  etc. 

1396.  Appearance  and  plea. 

1397.  Fine  on  conviction,  how  collected. 

1390.  Upon  an  information  or  presentment  against  a  corpo- 
ration, the  magistrate  must  issue  a  summons,  signed  by  him, 
with  bis  name  of  oflfice,  requiring  the  corporation  to  appear  be- 
fore him,  at  a  specified  time  and  place,  to  answer  the  charge, 
the  time  to  be  not  less  than  ten  days  after  the  issuing  of  the 
summons. 

1391.  The  summons  must  be  substantially  in  the  following 
form: 

County  op  (as  the  case  may  be). 
The  People  of  the  State  of  California  to  the  (naming  the  corpora- 
tion): 

You  are  hereby  summoned  to  appear  before  me  at  (naming 
the  place),  on  (specifying  the  day  and  hour),  to  answer  a  charge 
made  agaiust  you  upon  the  information  of  A.  B.  (or  the  pre- 
sentment of  the  grand  jury  of  the  county,  as  the  case  may  be), 
for  (designating  the  oflfense  generally). 

Dated  at  the  city  (or  township)  of ,  this day  of , 

eighteen . 

G.  H., 
Justice  of  the  Beace  (or  as  the  case  may  be). 

1392.  The  summons  must  be  served  at  least  five  days  before 
the  day  of  appearance  fixed  therein,  by  delivering  a  copy  thereof 
and  showing  the  original  to  the  president  or  other  head  of  the 
corporation,  or  to  the  secretary,  cashier,  or  managing  agent 
thereof. 

1393.  At  the  appointed  time  in  the  summons,  the  magistrate 
must  proceed  to  investigate  the  charge  in  the  same  manner  as 
in  the  case  of  a  natural  person,  so  far  as  these  proceedings  are 
applicable. 

1394.  After  hearing  the  proofs,  the  magistrate  must  certify 
upon  the  depositions,  either  that  there  is  or  is  not  sufficient 
cause  to  believe  the  corporation  guilty  of  the  offense  charged, 
and  must  return  the  deposition  and  certificate,  as  prescribed  in 
section  883. 

1395.  If  the  magistrate  returns  a  certificate  that  there  is  suf- 
ficient cause  to  believe  the  corporation  guilty  of  the  offense 
charged,  the  grand  jury  may  proceed,  or  the  distiict  attorney 
file  an  information  thereon,  as  in  case  of  a  natural  pei*6on  held 
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• 
to  answer.     [Amoxdment,  approved  April  9,  1880;  iii  effect  im- 
mediately, 

1396.  If  an  indictment  is  found,  or  information  filed,  the  cor- 
poration may  appear  by  counsel  to  answer  the  same.  If  it  does 
not  thus  appear,  a  plea  of  not  guilty  must  be  entered,  and  the 
same  proceedings  had  thereon  as  in  other  cases.  [Amendment, 
approved  April  9,  1880;  in  effect  immediately, 

1397.  When  a  fine  is  imposed  upon  a  corporation  on  convic- 
tion, it  may  be  collected  by  virtue  of  the  order  imposing  it,  by 
the  sheriff  of  the  county,  out  of  its  real  and  personal  property, 
in  the  same  manner  as  upon  an  execution  in  a  civil  action. 

CHAPTEE  X. 

ENTITLING  AFFIDAVITS. 
Section  1401.  Affidavits  defectively  entitled,  valid. 

1401.  It  is  not  necessary  to  entitle  an  affidavit  or  deposition 
in  the  action,  whether  taken  before  or  after  indictment  or  in- 
formation, or  upon  an  appeal;  but  if  made  without  a  title,  or 
with  an  erroneous  title,  it  is  as  valid  and  effectual  for  every 
purpose  as  if  it  were  duly  entitled,  if  it  intelligibly  refer  to 
the  proceeding,  indictment,  information,  or  appeal  in  which  it 
is  made.  [Amendment,  approved  April  9,  1880;  in  effect  imme- 
diately, 

CHAiPTER  XI. 

ERRORS  AND  MISTAKES  IN  PLEADINGS  AND  OTHER  PROCEED- 

.   INGS. 

Sectiox  1404.  When  not  material 

1404.  Neither  a  departure  from  the  form  or  mode  prescribed 
by  this  code  in  respect  to  any  pleading  or  proceeding,  nor  an 
error  or  mistake  therein,  renders  it  invalid,  unless  it  has  actu- 
ally prejudiced  the  defendant,  or  tended  to  his  prejudice,  in 
respect  to  a  substantial  right. 

1.  Immaterial  Errors.— The  failure  of  the  clerk  to' read  the  indictment  to 
the  jury,  and  to  state  defendant's  plea,  is  not  fatal  error,  it  appearing  that 
the  jury  were,  from  the  first,  fully  informed  of  the  precise  charge  against 
defendant,  and  of  the  issue  raised  by  his  plea  of  not  guilty.  People  v. 
Sprague,  53  Cal.  491.  The  irregularity  of  receiving  the  verdict  without 
first  calling  over  the  names  of  the  jurors,  does  not  prejudice  defendant,  if 
the  jury  were  all  present,  and  had  agreed.  People  v.  Rodundo,  44  Id.  538. 
A  failure  to  record  the  written  verdict  before  it  is  read  and  assented  to  by 
the  jury,  and  the  jury  discharged,  though  an  irregularity,  is  not  fatal  to  the 
judgment.  People  v.  Gilbert,  6  Pac.  C.  L.  J.  968.  The  fact  that  a  tech- 
nical  error  was  committed  by  the  court  during  a  criminal  trial  is  not  of  itself 
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enough  to  produce  a  reversal  of  the  judgment,  but  it  must  be  such  an  error 
as  produced  an  injury  to  the  substantial   rights  of  defendant.     People  v. 
Brotfierton,  47  Id.  388.     See  also  People  v.  Colby,  54  Id.  37;  People  v.  Stcen- 
eon,  49  Id.  388. 

CHAPTER  Xn. 

DISPOSAL  OF  PROPERTY  STOLEN  OR  EMBEZZLED. 

Section  1407.  When  it  comes  into  the  custody  of  the  peace  officer  he 
must  hold  it  subject  to  the  order  of  the  magistrate. 

1408.  Order  for  its  delivery  to  owner. 

1409.  When  it  comes  into  the  custody  of  the  magistrate  he  mast 
deliver  it  to  owner. 

1410.  Court  in  which  trial  is  had  may  order  its  delivery. 

1411.  If  not  claimed  in  six  months  to  be  delivered  to  county 
treasurer. 

1412.  Receipt  by  officers  for  money,  etc.,  taken  from  a  person 
arrested  for  a  public  offense. 

1413.  Duties  of  persons  having  charge  of  police  offices  in  incorpo- 
rated cities  or  towns. 

1407.  When  property,  alleged  to  have  been  stolen  or  embez- 
zled, comes  into  the  custody  of  a  peace  officer,  he  must  hold  it 
subject  to  the  order  of  the  magistrate  authorized  by  the  next 
section  to  direct  the  disposal  thereof. 

1408.  On  satisfactory  proof  of  the  ownership  of  the  property, 
the  magistrate  before  whom  the  information  is  laid,  or  who 
examines  the  charge  against  the  person  accused  of  stealing  or 
embezzling  it,  must  order  it  to  be  delivered  to  the  owner,  on  his 
paying  the  necessary  expenses  incurred  in  its  preservation,  to 
be  certified  by  the  magistrate.  The  order  entitles  the  owner 
to  demand  and  receive  the  property. 

1409.  If  property  stolen  or  embezzled  comes  into  custody  of 
the  magistrate,  it  must  be  delivered  to  the  owner  on  satisfac- 

\  /        tory  proof  of  his  title,  and  on  his  paying  the  necessary  expenses 
incurred  in  its  preservation,  to  be  certified  by  the  magistrate. 

1410.  If  the  property  stolen  or  embezzled  has  not  been  deliv- 
ered to  the  owner,  the  court  before  which  a  trial  is  had  for 

\/        stealing  or  embezzling  it  may,  on  proof  of  his  title,  order  it  to 
be  restored  to  the  owner. 

1411.  If  the  property  stolen  or  embezzled  is  not  claimed  by 
the  owner  before  the  expiration  of  six  months  from  the  convic- 
tion of  a  person  for  stealing  or  embezzling  it,  the  magistrate  or 
other  officer  having  it  in  custody  must,  on  the  payment  of  the 
necessary  expenses  incurred  in  its  preservation,  deliver  it  to  the 
county  treasurer,  by  whom  it  must  be  sold  and  the  proceeds 
paid  into  the  county  treasury. 
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1412.  When  money  or  other  property  is  taken  from  a  defend- 
ant, arrested  upon  a  charge  of  a  public  offense,  the  officer  taking 
it  must  at  the  time  give  duplicate  receipts  therefor;  specifying 
particularly  the  amount  of  money  or  the  kind  of  property  taken; 
one  of  which  receipts  he  must  deliver  to  the  defendant,  and  the 
other  of  which  he  must  forthwith  file  with  the  clerk  of  the  court 
to  which  the  depositions  and  statement  are  to  be  sent.  When 
such  property  is  taken  by  a  police  officer  of  auy  incorporated 
city  or  town,  he  must  deliver  one  of  the  receipts  to  the  defend- 
ant, and  one,  vnth  the  property,  at  once  to  the  clerk  or  other 
person  in  charge  of  the  police  office  in  such  city  or  town. 

1418.  The  clerk  in,  or  person  having  charge  of,  the  police 
office  in  any  incorporated  city  or  town,  must  enter  in  a  suitable 
book  a  description  of  every  article  of  property  alleged  to  be 
stolen  or  embezzled,  and  brought  into  the  office  or  taken  from 
the  person  of  a  prisoner,  and  must  attach  a  number  to  each 
article,  and  make  a  corresponding  entry  thereof. 

CHAPTER  XIII. 

REPRIEVES,  COMMUTATIONS,  AND  PARDONS. 

S£CTiON  1417.  Power  of  the  governor  to  grant  reprieves,  commutations, 
and  pardons. 

1418.  His  power  in  respect  to  convictions  for  treason.     Duty  of 

the  legislature  in  such  cases. 

1419.  Governor  to  communicate  to  the  legislature  reprieves,  com- 

mutations, and  pardons. 

1420.  Report  of  case,  how  and  from  whom  required. 

1421.  Notice  to  district  attorney  of  application  for  pardon. 

1422.  Publication  of  notice. 

1423.  When  two  preceding  sections  are  not  applicable. 

1417.  The  governor  has  power  to  grant  reprieves,  commuta- 
tions, and  pardons,  after  conviction,  for  all  offenses,  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and 
with  such  restrictions  and  limitations  as  he  may  think  proper, 
subject  to  the  regulations  provided  in  this  chapter. 

1.  Definitions. — A  reprieve  is  a  temporary  suspension  of  the  execution 
of  a  sentence  to  punishment;  it  is  a  respite  from  the  penalty.  A  commuta- 
tion is  the  substitution  of  a  less  onerous  punishment  for  the  original  one.  A 
pardon  is  a  permanent  discharge  of  defendant  from  the  penal  consequences  of 
bis  crime.  The  term  "  amnesty  "  is  nowhere  used  in  this  code.  It  is  defined 
as  being  an  act  of  the  sovereign  power  which  extinguishes  the  offense  as  to  all 
participators,  and  declares  that  the  government  will  not  consider  the  thing 
done  punishable;  hence  it  operates  in  favor  of  all  persons  involved  in  it, 
whether  intended  and  specified  or  not. 
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2.  Constitutional  Proviaions. — The  above  and  the  next  sncceeding  sec- 
tion are  taken  almost  verbatim  from  the  constitution.  Const.  Cal.,  art.  VII, 
sec.  1.  As  to  power  of  the  president  to  grant  pardons,  see  U.  S.  Const.,  art. 
II,  sec.  2. 

3.  Pardoning  Power.— The  pardoning  power,  whether  exercised  under 
the  federal  or  state  constitution,  is  the  same  in  its  nature  and  effect  as  that 
exercised  by  the  representatives  of  the  English  crown  in  this  country  in 
colonial  times.  People  v.  Botoen,  43  Cal.  439;  United  St<Ue.n  v.  H'i7*o»,  7  Pet. 
159;  Ex  parte  Wells,  18  How.  307.  Pardon  may  be  granted  before  triaL  Com. 
V.  Hitchman,  46  Pa.  St.  357.  The  pardon  may  be  granted  after  the  offender  has 
suffered  the  punishment  adjudged  for  his  crime.  People  v.  Botcen,  43  Cal. 
439.  United  States  v.  Jones,  2  Wheel.  C.  C.  451.  The  pardoning  power  has 
no  limitations  except  those  found  in  the  constitution  and  statutes.  It  may 
be  exercised  at  any  time.     Ex  parte  Garland,  4  WalL  380. 

4.  Ck>nditional  Pardon.— Where  the  condition  of  the  pardon  is  that 
the  defendant  shall  leave  the  state,  and  he  either  does  not  leave,  or,  having  left, 
returns,  the  original  sentence  revives,  and  may  be  enforced.  FlaveVs  ease,  8 
Watts  &  S.  197;  State  v.  Chancellor,  1  Strob.  347;  People  v.  Potter,  1  Park.  C. 
C.  47;  Ex  parte  Wells,  18  How.  (U.  S.)  307.  But  if  the  time  for  departure  is 
specified  in  the  pardon,  it  will  not  begin  to  run  during  sickness  or  incapacity. 
People  v.  James,  2  Cai.  57.  A  pardon  with  a  condition  precedent  does  not 
operate  until  the  condition  is  performed.     FlaveVs  case,  8  Watts  &  S.  197. 

5.  Effect  of  Pardon. — A  pardon  is  to  be  construed  favorably  to  the 
convict;  it  not  only  relieves  from  punishment,  but  clears  the  pardoned  from 
the  guilt  of  the  offense.  Ex  parte  Hunt,  6  Eng.  (Ark.)  284.  It  removes  from 
the  offender  the  disability  to  testify  where  such  disability  follows  conviction 
of  a  felony.  People  v.  Bowen,  43  Cal.  439.  A  pardon  with  a  condition  prece- 
dent does  not  operate  until  the  condition  is  performed.  FlaveVs  case,  8  Watts 
&  S.  197.     But  see  Ex  parte  Hunt,  6  Eng.  284. 

1418.  He  may  suspend  the  execution  of  the  sentence,  upon  a 
conviction  for  treason,  until  the  case  can  be  reported  to  the 
legislature  at  its  next  meeting,  when  the  legislature  may  either 
pardon,  direct  the  execution  of  the  sentence,  or  grant  a  further 
re^rieYe ;  prorMed,  that  neither  the  governor  nor  the  legislature 
shall  have  power  to  grant  pardons  or  commutations  of  sentence 
in  any  case  where  the  convict  has  been  twice  convicted  of  felony, 
after  the  first  day  of  January,  1880,  unless  upon  the  written 
recommendation  of  a  majority  of  the  judges  of  the  supreme 
court.  [Amendment,  approved  February  18,  1880;  in  effect  im- 
mediately. 

1.  Conttltutlonal  Provisions— Sec.  1417,  n.  2. 

1419.  He  must,  at  the  beginning  of  every  session,  communi- 
cate to  the  legislature  each  case  of  reprieve,  commutation,  or 
pardon,  stating  the  name  of  the  convict,  the  crime  of  which  he 
was  convicted,  the  sentence  and  its  date,  and  the  date  of  the 
commutation,  pardon,  or  reprieve,  and  the  reasons  for  granting 
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the  same.     [Amendment,  approved  February  18,  1880;  in  effect 
immediately, 
1.  Constitutional  Provisions. — Sec  1417,  n.  2. 

1420.  When  an  application  is  made  to  the  governor  for  a 
pardon,  he  may  require  the  judge  of  the  court  before  which  the 
conviction  was  had,  or  the  district  attorney  by  whom  the  action 
was  prosecuted,  to  furnish  him,  without  delay,  with  a  state- 
meut  of  the  facts  proved  on  the  trial,  and  of  any  other  facts 
having  reference  to  the  propriety  of  granting  or  refusing  the 
pardon. 

1421.  At  least  ten  days  before  the  governor  acts  upon  an  ap- 
plication for  a  pardon,  written  notice  of  the  intention  to  apply 
therefor,  signed  by  the  person  applying,  must  be  served  upon 
the  district  attorney  of  the  county  where  the  conviction  was 
had,  and  proof,  by  affidavit,  of  the  service  must  be  presented 
to  the  governor. 

1422.  Unless  dispensed  with  by  the  governor,  a  copy  of  the 
notice  must  also  be  published  for  thirty  days  from  the  first  pub- 
lication, in  a  paper  in  the  county  in  which  the  conviction  was 
had. 

1428.  The  provisions  of  the  two  preceding  sections  are  not 
applicable: 

1.  When  there  is  imminent  danger  of  the  death  of  the  person 
convicted  or  imprisoned; 

2.  When  the  term  of  imprisonment  of  the  applicant  is  within 
ten  days  of  its  expiration. 


TITLE  XI. 

OP  PROCEEDINGS  IN  JUSTICES'  AND  POLICE  COURTS 
AND  APPEALS  TO  SUPERIOR  COURTS. 

Chapter  I.  Proceedings    in    Justices'    and    Pouob    Courts, 
§§1426-1461. 
n.  Appeals  to  Superior  Courts,  §§1466-1470. 

CHAPTER  I. 

PROCEEDINGS  IN  JUSTICES*  AND  POLICE  COURTS. 
Section  1426.  Proceedings  must  be  commenced  by  complaint. 

1427.  When  warrant  of  arrest  must  issue.     Form  of  warrant. 
1^28.  Minutes,  how  kept. 
1429.  The  plea,  and  how  put  in. 
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Section  1430.  Issue,  how  tried. 

1431.  Change  of  venue,  when  granted. 

1432.  Upon  change  of  venue,  papers,  etc.,  must  be  transmitted. 

Proceedings  on  change  of  venue. 

1433.  Postponement  of  the  trial. 

1434.  Defendant  to  be  present. 

1435.  Jury  trial,  when  to  be  demanded.     Formation  of  the  jury. 

1436.  Challenges. 

1437.  Oath  of  jurors. 

1438.  Trial,  how  conducted. 

1439.  Court  to  decide  questions  of  law,  but  not  to  charge  in  re- 

spect to  matters  of  fact. 

1440.  Jury  may  decide  in  court,  or  retire.    Oath  of  officer  on 

their  retirement. 

1441.  Verdict  of  jury,  how  delivered  and  entered. 

1442.  Verdict,  when  several  defendants  are  tried  together. 

1443.  Jury,  when  to  be  discharged  without  a  verdict. 

1444.  If  discharged,  defendant  may  be  tried  again. 

1445.  Proceedings  on  plea  of  guilty  or  on  conviction. 

1446.  Judgment  of  line  may  direct  imprisonment. 

1447.  Defendant,  on  acquittal,   to  be  discharged.      Order  that 

prosecutor  pay  costs. 

1448.  Judgment  against  prosecutor  for  costs. 

1449.  Judgment,  when  to  be  rendered. 

1450.  When  defendant  may  move  for  a  new  trial  or  in  arrest  of 

judgment. 

1451.  New  trial,  -grounds  of. 

1452.  Grounds  of  motion  in  arrest  of  judgment. 

1453.  Judgment  to  be  entered  in  the  minutes. 

1454.  If  judgment  of  acquittal  or  imposing  a  fine  only,  defendant 

to  be  discharged. 

1455.  Judgment  of  imprisonment,  how  executed. 

1456.  Judgment  that  defendant  be  imprisoned  until  he  pay  a  fine, 

how  executed. 

1457.  Fines,  disposition  of. 

1458.  Defendant  may  be  admitted  to  baiL 

1459.  Subpoenas. 

1460.  Entitling  affidavits. 

1461.  "Police  courts"  defined. 

1426.  All  proceedings  and  actions  before  a  justice's  or  police 
court,  for  a  public  oftense  of  which  such  courts  have  jurisdic- 
tion, must  be  commenced  by  complaint  under  oath,  setting 
forth  the  offense  charged  with  such  particulars  of  time,  place, 
person,  and  property  as  to  enable  the  defendant  to  understand 
distinctly  the  character  of  the  offense  complained  of,  and  to 
answer  the  complaint. 

1.  Complaint,  When  SufiBcient.— See  Son  Francisco  v.  BandaU,  54 
Cal.  408. 
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1427.  If  the  justice  of  the  peace,  or  police  justice,  is  satis- 
fied therefrom  that  the  offense  complained  of  has  been  commit- 
ted, he  must  issue  a  warrant  of  arrest,  which  must  be  sub- 
stantially in  the  following  form: 

County  op . 

The  People  of  the  Stale  of  California  to  any  Sheriff,  Constable, 
Marshal,  or  Policeman  in  this  State: 

Complaint  upon  oath  having  been  this  day  made  before  me 

(justice  of  the  peace  or  police  justice,  as  the  case  may  be), 

by  C.  D.,  that  the  offense  of  (designating  it  generally)  has  been 
committed,  and  accusing  E.  F.  thereof;  you  are  therefore  com- 
manded forthwith  to  arrest  the  above-named  E.  F.  and  bring 
him  before  me  forthwith,  at  (naming  the  place). 

Witness  my  hand  and  seal  at ,  this  day  of  , 

A.  D.  .  •  A.  B. 

1.  Arrest,  What  Constitates.— Sec.  834,  n.  1. 

2.  Arrest,  How  Mad^.— Sec.  835,  n.  2;  842,  n.  1. 

3.  Arrest  by  Peace  Officer. —Sec  836,  n.  1,  2. 

4.  Arrest  by  Private  Person.— Sec.  837,  n.  1,  2. 

5.  Arrest  by  Oral  Order  of  Magistrate.— Sec.  838,  n.  1. 

6.  Duty  of  Officer  or  Person  Making  Arrest.— Sees.  847,  848. 

7.  Warrant  of  Arrest,  Form  of. — Sec.  81|. 

1428.  A  docket  must  be  kept  by  the  justice  of  the  peace,  or 
police  justice,  or  by  the  clerk  of  the  courts  held  by  them,  if 
there  is  one,  in  which  must  be  entered  each  action  and  the  pro- 
ceedings of  the  court  therein. 

1429.  The  defendant  may  make  the  same  plea  as  upon  an  in- 
dictment, as  provided  in  section  ten  hundred  and  sixteen.  His 
plea  must  be  oral,  and  entered  in  the  minutes.  If  the  defend- 
ant plead  guilty,  the  court  may,  before  entering  such  plea  or 
pronouncing  judgment,  examine  witnesses  to  ascertain  the 
gravity  of  the  offense  committed;  and  if  it  appear  to  the  court 
tbat  a  higher  offense  has  been  committed  than  the  offense 
charged  in  the  complaint,  the  court  may  order  the  defendant 
to  be  committed  or  admitted  to  bail*,  to  answer  any  indictment 
which  may  be  found  against  him- by  the  grand  jury,  or  any  in- 
formation which  may  be  filed  by  the  district  attorney.  [Amend- 
ment, approved  April  9,  1880;  in  effect  immediately. 

1490.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the  parties 
waive  a  trial  by  jury,  and  an  adjournment  or  change  of  venue 
is  not  granted,  the  court  must  proceed  to  try  the  case  [Amend' 
ment,  approved  February  25,  1880;  in  effect  immediately. 

1.  Jury  Trial,  hov7  Waived.— Sec.  1435. 
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1431.  If  the  action  or  proceeding  is  in  a  justice's  court,  a 
change  of  the  place  of  trial  may  be  had  at  any  time  before  the 
trial  commences: 

1.  When  it  appears  from  the  affidavit  of  the  defendant  that 
he  has  reason  to  believe,  and  does  believe,  that  he  can  not  have 
a  fair  and  impartial  trial  before  the  justice  about  to  try  the  case, 
by  reason  of  the  prejudice  or  bias  of  such  justice,  the  cause 
must  be  transferred  to  another'  justice  of  the  same  or  an  ad- 
joining township. 

2.  When  it  appears  from  affidavits  that  the  defendant  can  not 
have  a  fair  and  impartial  trial,  by  reason  of  the  prejudice  of 
the  citizens  of  the  township,  the  cause  must  be  transferred  to  a 
justice  of  a  township  where  the  same  prejudice  does  not  exist. 

1.  Bias  or  Prejudice  of  Justice.— In  courts  of  record  the  bios  or  prej- 
udice of  a  judge  has  been  held  not  to  constitute  any  legal  incapacity  to  ait  on 
the  trial  of  a  cause,  nor  to  be  a  sufficient  ground  to  authorize  a  change  of  the 
place  of  trial.  People  v.  WiUiams,  24  Cal.  31;  People  v.  Shuler,  28  Id.  490; 
People  V.  Mahotiey,  18  Id.  180.  But  this  is  not  applicable  in  its  full  extent 
to  justices*  courts;  and  change  of  place  of  trial  may  be  had  on  account  of 
bias  or  prejudice  of  the  justice.  Error  of  judge  in  previous  trial  is  not  evi- 
dence of  bias  or  prejudice.  People  v.  WilUams^  24  Id.  31;  People  v.  Shukr, 
28  Id.  490. 

2.  Prejudice  of  the  Community.  —Before  a  defendant  is  entitled  to  a 
change  of  the  place  of  trial,  hy  reason  of  the  prejudice  of  the  citizens  against 
him,  it  is  not  sufficient  that  it  appear  by  affidavit  that  an  impartial  jury  can 
not  be  obtained  from  a  certain  portion  of  the  county.  People  v.  Baker,  I 
Cal.  403.  The  fact  that  tlie  sheriff  or  his  deputies  maybe  prejudiced  against 
defendant  is  no  legal  or  sufficient  ground  for  changing  the  place  of  trial. 
People  v.  Shuler,  28  Id.  490.  The  fact  that  thirty  or  forty  persons  in  the 
community  have  contributed  small  sums  to  defray  the  cost  of  employing 
counsel  to  assist  in  the  prosecution  of  a  criminal  action,  does  not  show  such 
a  general  prejudice  of  the  citizens  of  the  county  as  to  entitle  the  defendant 
to  a  change  of  the  place  of  trial.  People  v.  Oraftam,  21  Id.  261.  See  sec. 
1033,  n.  1. 

3.  AflSdavits,  on  which  a  motion  to  change  the  place  of  trial  in  a  criminal 
case  is  founded,  must  state  the  facts  and  circumstances  from  which  the  con- 
clusion is  deduced  that  a  fair  and  impartial  trial  can  not  be  had  in  the  county 
in  which  the  indictment  was  found.  A  statement  in  general  terms  that  a 
fair  and  impartial  trial  can  not  be  had,  or  a  statement  that  the  deponent  verily 
believes  that  a  fair  and  impartial  trial  can  not  be  had  on  account  of  popular 
excitement  and  false  reports,  is  insufficient.  People  v.  MeCa^dey,  1  Cal.  379. 
Upon  an  application  in  a  criminal  case  to  change  the  place  of  trial,  on  the 
ground  that  a  fair  and  impartial  trial  can  not  be  had  in  the  county  where  the 
prisoner  was  indicted,  it  is  insufficient  to  state  in  the  affidavit  that  a  jury 
can  not  be  selected  from  a  certain  portion  of  the  county  who  would  give  the 
prisoner  a  fair  and  impartial  trial.  People  v.  Baker,  1  Id.  403.  It  would 
seem  that  the  affidavit  of  defendant  alone,  without  other  evidence,  is  insuffi- 
cient to  entitle  him  to  a  change  of  venue.     People  v.  Oraham,  21  Id.  261. 
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The  aflSdavits  filed  in  support  of  the  motion  should  be  definite,  and  should 
state  facts  or  circumstances  from  which  the  court  may  justly  infer  that  a  fair 
trial  can  not  be  had.  The  mere  opinion  or  belief  of  afiiants  that  defendant 
can  not  have  a  fair  trial  is  insufficient.  People  v.  Yoakum,  53  Cal.  566;  Peo- 
ple V.  Congleton,  44  Id.  95.     See  sec.  1034,  n. 

4.  DiBcretion  in  Granting  or  Refusing  Change  of  Venue. — See  People 
V.  Congleton  J  44  Cal.  95;  People  v.  Yoakum,  63  Id.  566;  People  v.  Mahoney, 
18  Id.  186. 

1432/ When  a  change  of  the  place  of  trial  is  ordered,  the 
justice  must  transmit  to  the  justice  before  whom  the  trial  is  to 
be  had  all  the  original  papers  in  the  cause,  with  a  certified  copy 
of  the  minutes  of  his  proceedings;  and  upon  receipt  thereof, 
the  justice  to  whom  they  are  delivered  must  proceed  with  the 
trial  in  the  same  manner  as  if  the  proceeding  or  action  had  been 
originally  commenced  in  his  court. 

1.  Transfer  of  Reoords,  etc.,  of  the  Action.— Sec.  1036. 

2.  Duty  of  Court  on  Receipt  of  Records. —Sec.  1038. 

1433.  Before  the  commencement  of  a  trial  in  any  of  the 
courts  mentioned  in  this  chapter,  either  party  may,  upon  good 
cause  shown,  have  a  reasonable  postponement  thereof. 

1.  Postponement  of  Trial.— Sec.  1052,  n. 

1434.  The  defendant  must  be  personally  present  before  the 
trial  can  proceed. 

1.  Presence  of  Defendant  at  the  Trial.— Sec.  1043,  n.  1.  If  an  indict- 
ment be  for  misdemeanor,  the  defendant  may  appear  and  plead  by  attorney, 
and  the  trial  may  be  had  in  his  absence.  People  v.  Ebner,  23  Cal.  158;  Peo- 
ple V.  Budd,  6  Pac.  C.  L.  J.  450. 

2.  Right  of  Defendant  to  Appear  in  Person. — See  Const.  Cal.,  art.  I, 
sec.  13.     People  v.  Harrington,  42  Cal.  165. 

1435.  A  trial  by  jury  may  be  waived  by  the  consent  of  both 
parties,  expressed  in  open  court  and  entered  in  the  docket. 
The  formation  of  the  jury  is  provided  for  in  chapter  one,  title 
three,  part  one,  of  the  Code  of  Civil  Procedure.  [Amendment, 
approved  Fehruanj  25,  1880;  in  effect  immediately, 

1.  Constitutional  Provision. — Atrial  by  jury  may  be  waived  in  all 
criminal  cases  not  amounting  to  felony,  by  the  consent  of  both  parties,  ex- 
pressed in  open  court.  *  *  *  In  cases  of  misdemeanor,  the  jury  may 
consist  of  twelve,  or  of  any  number  less  than  twelve  upon  which  the  parties 
may  agree  in  open  court.    Const.  Cal.,  art.  I,  sec.  7. 

1436.  The  same  challenges  may  be  taken  by  either  party  to 
the  panel  of  jurors,  or  to  any  individual  juror,  as  on  the  trial 
of  an  indictment  for  a  misdemeanor;  but  the  challenge  must  in 
all  cases  be  tried  by  the  court. 
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1.  Challenge,  VHiat  is.— Sec.  10o5,  n.  1. 

2.  General  Causes  of  Challenge.— Sec.  1072. 

3.  Particular  Causes  of  Challenge. — Sec.  1073. 

4.  Number  of  Peremptory  Challenges.— Sec.  1070. 

5.  Chsillenge  to  Individual  Juror. — Sec.  1067. 

6.  Challenge  to  the  PaneL— Sec.  1058. 

148T.  The  court  must  administer  to  the  jury  the  following 
oath:  "  You  do  swear  that  you  will  well  and  truly  try  tBis  issue 
between  the  people  of  the  state  of  California  and  A.  B., 
the  defendant,  and  a  true  verdict  render  according  to  the  evi- 
dence." 

1438.  After  the  jury  are  sworn,  they  must  sit  together  and 
hear  the  proofs  and  allegations  of  the  paHies,  which  must  be 
delivered  in  public,  and  in  the  presence  of  the  defendant. 

1.  Conduct  of  the  Trial— Sec.  1093  and  notes. 

2.  Presence  of  Defendant  at  the  Trial. — Sec  1434,  n.  1,  2. 

1439.  The  court  must  decide  all  questions  of  law  which  may 
arise  in  the  course  of  the  trial,  but  can  give  no  charge  with  re- 
spect to  matters  of  fact. 

1.  Questions  of  Iiaw.— Sees.  1124,  n.  1,  1126,  n. 

2.  Court  must  Declare  the  Law.— Sec.  1093,  subdivision  6,  n. 

3.  Duty  of  Court  in  Charging  the  Jury.— Sec.  1127. 

4.  Instructions.— Sec.  1127,  n.  1. 

5.  Questions  of  Fact. — Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the  law.  Const. 
Cal.,  art.  VI,  sec.  19. 

1440.  After  hearing  the  proofs  and  allegations,  the  jury 
may  decide  in  court,  or  may  retire  for  consideration.  If  they 
do  not  immediately  agree,  an  officer  must  be  sworn  to  the  fol- 
lowing effect:  "You  do  swear  that  you  will  keep  this  jury 
together  in  some  quiet  and  convenient  place;  that  you  will  not 
permit  any  person  to  speak  to  them,  nor  speak  to  them  your- 
self, unless  by  order  of  the  court,  or  to  ask  them  whether  they 
have  agreed  upon  a  verdict;  and  that  you  will  return  them  into 
court  when  they  have  so  agreed,  or  when  ordered  by  the  court." 

1.  Deliberations  of  the  Jury. — Sec.  1128. 

1441.  The  verdict  of  the  jury  must  in  all  cases  be  general. 
When  the  jury  have  agreed  on  their  verdict,  they  must  deliver 
it  publicly  to  the  court,  who  must  enter,  or  cause  it  to  be  en- 
tered, in  the  minutes. 

1.  Gheneral  Verdict. — Sec.  1151,  n.  1. 

2.  Verdict  of  Ouilty.— Sec.  1151,  n.  2. 
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3.  Verdlctof  Acquittal —Sec.  1151,  n.  3. 

4.  Sealed  Verdict.— Sec.  1151,  n.  4. 

5.  Special  Verdict.— Sees.  1150,  1152,  n.  2. 

6.  Verdict  Rendered  In  Defendant's  Absence. --Sec.  1148,  n.  1. 

7.  Informal  Verdict.— Sees.  1161,  n.  1,  1162,  n.  1. 

8.  Recording  Verdict— Sees.  1163,  n.  1,  1164,  n.  2. 

1442.  When  several  defendants  are  tried  together,  if  the 
jury  can 'not  agree  upon  a  verdict  as  to  all,  they  may  render  a 
verdict  as  to  those  in  regard  to  whom  they  do  agree,  on  which 
a  judgment  must  be  entered  accordingly,  and  the  ease  as  to  the 
rest  may  be  tried  by  another  jury. 

1.  Verdict  as  to  One  of  Several  Defendants.— Sec.  1160. 

1443.  The  jury  can  not  be  discharged  after  the  cause  is  sub- 
mitted to  them,  until  they  have  agreed  upon  and  rendered  their 
verdict,  unless  for  good  cause  the  court  sooner  discharges  them. 

1.  Discharge  of  Jury  by  Consent.— Sec.  1140,  n.  3. 

2.  Discharge,  when  **  Acquittal"  or  **  Jeopardy.*'— Sees.  687,  n.  1, 
1139,  D.  1. 

1444.  If  the  jury  is  discharged,  as  provided  in  the  last  sec- 
tion, the  court  may  proceed  again  to  the  trial,  in  the  same 
manner  as  upon  the  first  trial,  and  so  on,  until  a  verdict  is 
rendered. 

1.  Jeopardy.— Sea  687,  n.  1. 

2.  Re-trlal.— Sec.  1141. 

1445.  When  the  defendant  pleads  guilty,  or  is  convicted, 
either  by  the  court  or  by  a  jury,  the  court  must  render  judg- 
ment thereon  of  fine  or  imprisonment,  or  both,  as  the  case  may 
be.  [Amendment,  approved  March  30,  1874;  in  effect  July  1, 
1874. 

1.  Judgment,  Rendition  ol— Sec.  1202,  n.  1. 

2.  Judgment,  Foim  of.— Sec.  1202,  n.  2. 

3.  Judgment  to  be  Certain  and  Definite.— Sec.  1202,  n.  3. 

4.  Judgment,  Void  and  Voidable.— Sec.  1202,  n.  4. 

5.  Judgment,  Arrest  of.— Sees.  1185,  n.  1,  1186,  n.  1. 

6.  Judgment  on  Appeal.— Sec.  1258,  n.  1. 

1446.  A  judgment  that  the  defendant  pay  a  fine  may  also 
direct  that  he  be  imprisoned  until  the  fine  be  satisfied,  in  the 
proportion  of  one  day's  imprisonment  for  every  dollar  of  the 
fine.  [Amendment,  approved  March  7, 1874;  in  effect  sixtieth  day 
after  passage, 

1.  Judgment  of  Fine.— Sec.  1205,  n.  1. 
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1447.  When  the  defendant  is  acquitted,  either  by  the  court 
or  by  the  jury,  he  must  be  immediately  discharged;  and  if  the 
court  certify  in  the  minutes  that  the  prosecution  was  malicious 
or  without  probable  cause,  it  may  order  the  prosecutor  to  pay 
the  costs  of  the  action,  or  to  give  satisfactory  security  by  a 
written  undertaking,  with  one  or  more  sureties,  to  pay  the 
same  within  thirty  4ftys  after  the  trial. 

1448.  If  the  prosecutor  does  not  pay  the  costs,  or  give  secu- 
rity therefor,  the  court  may  enter  judgment  against  him  for  the 
amount  thereof,  which  may  be  enforced  in  all  respects  in  the 
same  manner  as  a  judgment  rendered  in  a  civil  action. 

1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict 
against  the  defendant,  on  a  plea  of  a  former  conviction  or  ac- 
quittal, the  court  must  appoint  a  time  for  rendering  judgment, 
which  must  not  be  more  than  two  days  nor  less  than  six  hours 
after  the  verdict  is  rendered,  unless  the  defendant  waive  the 
postponement.  If  postponed,  the  court  may  hold  the  defeud- 
ant  to  bail  to  appear  for  judgment.  [Amendment,  approved 
March  30,  1874;  in  effect  July  1, 1874. 

1450.  At  any  time  before  judgment,  defendant  may  move 
for  a  new  trial  or  in  arrest  of  judgment. 

1.  Motion  for  New  Trial.— Sec.  1182,  n.  1. 

2.  Motion  in  Arrest  of  Judgment.— Sees.' 1185,  1452. 

1451.  A  new  trial  may  be  granted  in  the  following  cases: 

1.  When  the  trial  has  been  had  in  the  absence  of  the  defend- 
ant, unless  he  voluntarily  absent  himself,  with  full  knowledge 
that  a  trial  is  being  had; 

2.  When  the  jury  has  received  any  evidence  out  of  court; 

3.  When  the  jury  has  separated  without  leave  of  the  court, 
after  having  retired  to  deliberate  upon  their  verdict,  or  been 
guilty  of  any  misconduct  tending  to  prevent  a  fair  and  due  con- 
sideration of  the  case; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part  of  all 
the  jurors; 

5.  When  there  has  been  error  in  the  decision  of  the  court, 
given  on  any  question  of  law  arising  during  the  course  of  the 
trial; 

G.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered  material  to  the  defend- 
ant, and  which  he  could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial;  but  when  a  motion  for  a 
new  trial  is  made  upon  this  ground,  the  defendant  must  pro- 
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duce  at  tlie  hearing   the   affidavits  of  the  witnesses  by  whom 
such  newly  discovered  evidence  is  expected  to  be  given. 

1.  New  Trial. -Sec.  1181,  n.  8. 

2.  Trial  in  Absence  of  Defendant. — Sec.  1181,  n.  1. 

3.  Separation  of  Jnry.— Sec.  1181,  n.  2. 

4.  Misoonductof  Jnry.— Sec.  1181,  n..3. 

5.  Verdict  by  Improper  Means.— Sec.  1181,  n.  4. 

6.  Erroneous  Rulings. —Sec.  1181,  n.  5. 

7.  Verdict  Contrary  to  Evidence.— Sec.  1181,  n.  6. 

8.  Newly  Discovered  Evidence.— Sec.  1181,  n.  7. 

1452.  The  motion  in  arrest  of  judgment  may  be  founded  on 
any  substantial  defect  in  the  complaint,  and  the  effect  of  an  ar- 
rest of  judgment  is  to  place  the  defendant  in  the  same  situation 
in  which  he  was  before  the  trial  was  had. 

1.  Arrest  of  Judgment  on  Defendant's  Motion. — Sec.  1185,  n.  1. 

2.  Arre&t  of  Judgment  by  Court  without  Motion. — Sec  1186,  d.  1. 

3.  Effect  of  Arresting  Judgment — Sec.  1187,  n.  1. 

1453.  If  the  judgment  is  not  arrested,  or  a  new  trial  granted, 
judgment  must  be  pronounced  at  the  time  appointed  and  en- 
tered in  the  minutes  of  the  court. 

1.  Judgment,  Rendition  ot— Seca.  1202,  n.  1,  1445. 

1454.  If  judgment  of  acquittal  is  given,  or  judgment  impos- 
ing a  fine  only,  without  imprisonment  for  non-payment,  and 
the  defendant  is  not  detained  for  any  other  legal  cause,  he  must 
be  discharged  as  soon  as  the  judgment  is  given. 

1455.  When  a  judgment  of  imprisonment  is  entered,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff,  marshal,  or 
other  officer,  which  is  a  sufficient  warrant  for  its  execution. 

1.  Execution.— Sees.  1213,  n.  1,  1216. 

1456.  When  a  judgment  is  entered  imposing  a  fine,  or  order- 
ing the  defendant  to  be  imprisoued  until  the  fine  is  paid,  he 
must  be  held  in  custody  during  the  time  specified  in  the  judg- 
ment, unless  the  fioe  is  sooner  paid. 

1.  Execution  of  Judgment  of  Fine  or  Imprisonment. — Sec.  1215. 

1457.  Upon  payment  of  the  fine,  the  officer  must  discharge 
the  defendant,  if  he  is  not  detained  for  any  other  legal  cause, 
and  apply  the  money  to  the  payment  of  the  expenses  of  tbe 
prosecution,  and  pay  over  the  residue,  if  any,  within  ten  days, 
to  the  county  or  city  treasurer,  according  as  the  offense  is 
prosecuted  in  a  justice's  or  police  court.  If  a  fine  is  imposed, 
and  paid  before  commitment,  it  must  be  applied  as  prescribed 
in  this  section. 
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1.  Disposition  of  Fines.— Sec.  1570.  If  the  judgment  impose  a  fine 
without  costs,  or  if  a  fine  be  collected,  but  the  costs  imposed  by  the  judg- 
ment be  not  collected,  in  either  case  the  costs  of  the  officers  are  to  be  paid 
out  of  the  fine  collected.    Petty  v.  County  Court  San  Joaquin  Co.,  45  Cal.  245. 

1458.  The  defendant,  at  any  time  after  his  arrest,  and  before 
conviction,  may  be  admitted  to  bail.  The  provisions  of  this 
code  relative  to  bail  are  applicable  to  bail  in  justices'  or  police 
courts. 

1.  Bail.— Sees.  822,  1268. 

1459.  The  justice  or  judge  of  either  of  the  courts  mentioned 
in  this  chapter  may  issue  subpoenas  for  witnesses,  as  provided 
in  section  1326,  and  punish  disobedience  thereof,  as  provided 
in  section  1331. 

1.  Witness  Bound  to  Attend.— See  C.  C.  P.,  sec.  2064,  post. 

1460.  The  provisions  of  section  1401,  in  respect  to  entitling 
affidavits,  are  applicable  to  proceedings  in  the  courts  mentioned 
in  this  chapter. 

1461.  The  term  *'  police  courts,"  as  used  in  this  and  the  suc- 
ceeding chapter,  includes  police  judges'  courts,  police  courts, 
and  all  courts  held  by  mayors  or  recorders  in  incorporated 
cities  or  towns. 

CHAPTER  II. 
APPEALS  TO  SUPERIOR  COURTS. 

Section  1466.  Appeals,  when  allowed. 

1467.  Appeals,  how  taken,  heard,  and  determined. 

1468.  Statement  on  appeal. 

1469.  If  new  trial  granted,  in  what  court  had. 

1470.  Proceedings,  if  appeal  is  dismissed  or  judgment  affirmed. 

1466.  Either  party  may  appeal  to  the  superior  court  of  the 
county  from  a  judgment  of  a  justice's  or  police  court,  in  like 
cases  and  for  like  cause  as  appeals  may  be  taken  to  the  su- 
preme court.  [Amendment,  approved  April  12,  1880;  in  effect 
immediately. 

1.  Appeal  by  Defendant.— Sec.  1237,  n.  1. 

2.  Appeal  by  the  People.— Sec.  1238,  n.  1. 

1467.  The  appeal  is  taken,  heard,  and  determined  as  pro- 
vided in  title  IX,  part  II,  of  this  code. 

1.  Appeal,  How  Taken.— Sec.  1240,  n.  1.      , 

2.  Judgment  on  Appeal. — Sec.  1258,  n.  1. 

1468.  The  appeal  to  the  superior  court  from  the  judgment  of 
a  justice's  or  police  court  is  beard  upon  a  statement  of  the  ease 
settled  by  the  justice  or  police  judge,  embodying  such  rulings 
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of  the  court  as  are  excepted  to,  which  statement  must  be  filed 
with  and  settled  by  the  court  within  ten  days  after  filing  notice 
of  appeal.  [Amendment,  approved  April  12,  1880;  in  effect  tm- 
mediately, 

1.  Transcript  on  Appeal.— Sec.  1246»  n.  2. 

2.  Statement,  'Wlien  UnneceMary. — A  stAtement  bf  the  case  is  tm- 
neoessary  if  the  pleadings  and  docket  show  the  error  relied  on.  People  v. 
Magmre,  26  Cal.  63o.  • 

1469.  If  a  new  trial  is  granted  upon  appeal,  it  roust  be  had 
in  the  superior  court.  [Amendment,  approved  April  12,  1880; 
in  effect  immediately. 

1.  New  Trial,  "Where  Had.— See  PeopU  v.  Maguire,  26  Cal.  635. 

1470.  If  the  appeal  is  dismissed  or  the  judgment  affirmed,  a 
copy  of  the  order  of  dismissal  or  judgment  of  affirmance  must 
be  remitted  to  the  court  below,  which  may  proceed  to  enforce 
its  sentence. 

1.  Remittitur.— Sec.  1264,  n.  1. 

2.  Power  of  Appellate  Court  after  Remittitur. — Sec.  1265,  n.  2.  See 
E^parU  Toland,  54  Cal.  344. 


TITLE  XII. 

OF  SPECIAL  PROCEEDINGS  OF  A  CRIMINAL  NATURE. 

Chafteb  I.  Of  the  Writ  op  Habeas  Corpus,  §§1473-1505. 

II.  Of  Coroners'  Ihquests  and  Duties  op  Coroners, 
§§1510-1519. 

III.  Of  Search  Warrants,  §§1523-1542. 

IV.  Proceedinos    against   Fuoittves     prom    Justice, 

§§1547-1558. 
V.  Miscellaneous  Provisions  respecting  Special  Pro- 
ceedings OP  A  Criminal  Nature,  §§1562-1564. 

CHAPTER  I. 

OF  THE  WRIT  OF  HABEAS  CORPUS. 

Section  1473.  Who  may  prosecute  writ. 

1474.  A])plication  for,  how  made. 

1475.  By  whom  issued,  and  before  whom  returnable. 

1476.  Writ  must  be  granted  without  delay. 

1477.  Writ,  what  to  contain. 

1478.  How  served. 

1479.  Proceedings  upon  disobedience  to  the  writ. 
27 
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Section  1480.  Return,  what  to  contain. 

1481.  Body  must  be  produced,  when. 

1482.  When  hearing  may  proceed  without  production  of  the  body. 

1483.  Hearing  on  return. 

1484.  Proceedings  on  the  hearing. 

1485.  When  court  may  discharge  the  party. 

1486.  When  to  remand  party. 

1487.  Grounds  of  discharge  in  certain  cases. 

1488.  Not  to  be  disckarged  for  defect  of  form  in  warrant. 

1489.  Court  may  examine  witnesses,  and  discharge,  hold  to  bail, 

or  recommit. 

1490.  Writ  for  purposes  of  bail. 

1491.  Judge  may  take  bail. 

1492.  Judge,  when  to  remand. 

1493.  Person  in  illegal,  may  be  committed  to  legal  custody. 

1494.  Disposition  of  party,  pending  proceedings  on  return. 

1495.  Defect  of  form  in  the  writ  immaterial,  when. 

1496.  Imprisonment  after  discharge,  in  what  cases  permitted. 

1497.  Warrant  may  issue  instead  of  writ,  in  certain  cases. 

1498.  Warrant  may  include  person  charged  with  illegal  deten- 

tion. 

1499.  Warrant,  how  executed. 

1500.  Return  and  hearing  on. 

1501.  Party  may  be  discharged  or  remanded. 

1502.  Writ  and  process  may  issue  and  be  served  at  any  time. 

1503.  By  whom  issued  and  when  returnable. 

1504.  Where  returnable. 

1505.  Damages,  by  whom  recovered,  for  failure  to  issue  or  obey 

the  writ. 

1473.  Every  person  unlawfully  imprisoned  or  restrained  of 
Lis  liberty,  under  any  pretense  whatever,  may  prosecute  a  writ 
of  habeas  corpus,  to  inquire  into  the  cause  of  such  imprison- 
ment or  restraint.     [Amendment,  approved  March  30,  1874;  iik  ' 
effectJuly  1,  1874. 

1.  Nature  of  the  Writ— The  writ  of  Jiaheaa  corpus  is  that  legal  proc«N 
which  is  employed  for  the  summary  vindication  of  the  right  of  perKmal 
liberty  when  illegally  restraind.  It  is  directed  to  the  person  detaining  an- 
other, and  commands  him  to  produce  the  body  of  the  prisoner  or  person  de* 
tained,  together  with  the  day  and  cause  of  his  caption  and  detention,  to 
submit  to  and  receive  whatsoever  the  court  or  judge  awarding  the  writ 
might  consider  in  that  behalf.  Hurd  on  Habeas  Corpus  (2d  ed.),  129.  The 
presentation  of  a  petition  for  a  writ  of  habeas  corpus  is  the  institution  of  a 
cause  on  behalf  of  the  petitioner;  and  the  allowance  or  refusal  of  the  pro- 
cess, as  well  as  the  subsequent  disposition  of  the  prisoner,  is  matter  of  ^w, 
and  not  of  discretion.     AV  parte  Milligan,  4  Wall.  2. 

2.  Privilege  of,  Not  to  be  Suspended.— The  privilege  of  the  writ  of 
habeas  corpus  shall  not  be  suspended  unless  when,  in  cases  of  rebellion  or  in- 
vasion, the  public  safety  may  require  its  suspension.  Const.  Cal.,  art.  I,  sec 
5;  U.  S.  Const.,  art.  I,  sec.  9.     The  power  to  suspend  being  thus  conceded. 
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the  question  then  arises,  to  which  department  of  the  government  is  its  ex- 
ercise intrusted.  On  the  one  hand  it  has  been  contended  that  suspending  the 
privilege  of  the  writ  of  habeas  corpus  is  a  civil  executive  act;  that  the  power 
to  suspend  belongs  to  the  president  or  the  governor,  as  the  case  may  be,  and , 
that  no  legislative  action  is  necessary  in  order  to  make  the  suspension  legal. 
It  is  said,  however,  that  the  opinion  is  almost  universal;  that  the  legislative 
department  of  the  government  must  take  the  initiative,  and  pass  a  statute 
which  either  directly  produces  the  effect  of  suspension,  or  which  authorizes 
the  executive  to  withdraw  the  privilege  of  the  writ.  Pomeroy  on  Constitu- 
tional Law  (5th.  ed.),  sec.  707. 

The  suspension  of  the  writ  does  not  authorize  the  arrest  of  any  one,  but 
simply  denies  to  one  arrested  the  privilege  of  this  writ  in  order  to  obtain  bis 
liberty.  Nor  does  the  suspension  of  the  privilege  of  the  writ  of  habeas  corpus 
suspend  the  writ  itself.  The  writ  issues  as  a  matter  of  course,  and,  on  its 
return,  the  court  decides  whether  the  applicant  is  denied  the  right  of  pro- 
ceeding any  further.     Ex  parte  Mitliganf  4  WalL  2. 

3.  OfBoe  of  the  Writ. — Habeas  corpus  is  undoubtedly  the  proper  rem- 
edy for  every  unlawful  imprisonment,  both  in  civil  and  criminal  cases;  but 
an  imprisonment  is  not  unlawful  in  the  sense  of  this  rule  merely  because  the 
process  or  order  under  which  the  party  is  held  has  been  irregularly  issued  or 
is  erroneous.  Process  which  has  been  irregularly  issued  may  be  set  aside  by 
the  court  or  officer  by  whom  it  was  issued,  and  erroneous  judgments  and 
orders  may  be  reversed  on  appeal  or  writ  of  error.  The  writ  of  habeas  corpus 
has  not  been  given  for  the  purpose  of  reviewing  judgments  or  orders  made  by 
a  court,  or  judge  or  officer  acting  within  their  jurisdiction.  To  put  it  to  such 
a  use  would  be  to  convert  it  into  a  writ  of  error,  and  confer  upon  every  officer 
who  has  authority  to  issue  the  writ  appellate  jurisdiction  over  the  orders  and 
judgments  of  the  highest  judical  tribunals  in  the  land.  Establish  the  doc- 
trine that  the  judgments  and  orders  of  courts  may  be  reviewed  on  habeas  cor- 
puSy  upon  the  ground  of  error,  and  appeals  for  the  correction  of  errors  may  be 
dispensed  with  in  all  cases  in  which  the  arrest  or  imprisonment  of  persons  is 
allowed.  Every  criminal  action,  every  civil  action  in  which  an  arrest  is  given, 
and  every  proceeding  for  a  contempt,  could  be  brought  to  the  supreme  court 
by  writs  of  habeas  corpus.  Not  only  that,  but,  as  already  suggested,  inferior 
tribunals  would  be  called  upon  to  review  the  judgments  of  superior  tribunals, 
and  tribunals  of  equal  grade  to  interfere  and  review  each  other's  proceedings. 
Such  a  rule  would  render  all  judical  proceedings  amorphous,  and  lead  to  the 
utmost  confusion  and  disorder.  It  is  well  settled  that  habeas  corpus  can  be 
put  to  no  such  use,  and  that  its  functions,  where  the  party  who  haii  appealed 
to  its  aid  is  in  custody  under  process,  do  not  extend  beyond  an  inquiry  into 
the  jurisdiction  of  the  court  by  which  it  was  issued,  and  the  validity  of  the 
process  upon  its  face.  Ex  parte  McCuUoughy  35  Cal.  97;  People  v.  Cassels,  5 
.Hill.  167;  People  v.  Sheriff  of  New  York,  7  Abb.  Pr.  96;  Ex  parte  Oibson,  31 
Cal.  619;  Ex  parte  MeLauglditiy  41  Id.  21 1 ;  Ex  parte  Ilartman,  44  Id.  32;  Ex 
parte  Max,  44  Id.  579;  Ex  parte  Granke,  51  Id.  375;  Ex  parte  Farnham,  3 
CoL  545.  The  functions  of  the  writ  of  habeas  corpus^  when  a  party  who  has 
appealed  to  its  aid  is  in  custody  under  process,  do  not  extend  beyond  an  in- 
quiry into  the  jurisdiction  of  the  court  by  which  it  was  issued,  and  the  valid- 
ity of  the  process  upon  its  face.     Ex  parte  Cohn,  55  Cal.  193. 

4.  Writ  not  a  Writ  of  Error.— It  is  no  ground  for  the  release  of  a  pris- 
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oDer,  on  haheai  corpus^  that  some  error  or  irregularity  has  occurred  in  the 
course  of  the  proceedings,  which,  if  presented  to  an  appellate  court  by  way 
of  appeal  or  writ  of  error,  must  necessarily  result  in  a  reversal  of  the  judg' 
.  ment.  Freeman  on  Judgments  (3d  ed. ),  sec.  620.  Where  a  party  is  held  in 
custody  under  an  order  which  is  regular  on  its  face,  and  which  the  court  had 
power  to  make,  he  can  not  be  discharged  upon  Jiabeas  anyus  because  of  error 
in  making  such  order.  His  remedy  in  such  case  is  by  appeal.  Ex  parte 
Hartman,  44  Cal.  32.  Where,-  on  an  indictment  for  assault  vnih  intent  to 
commit  murder,  the  jury  found  the  defendant  guilty  of  an  ''assault  to  do 
great  bodily  injury,"  which  verdict  was  received  and  recorded,  and  the  jury, 
under  instructions  from  the  court,  again  retire  and  find  the  defendant  guilty 
of  an  ''assault  with  a  deadly  weapon,  with  an  intent  to  inflict  bodily  injury, 
without  considerable  provocation,**  and  the  latter  verdict  is  also  received  and 
recorded,  and  the  prisoner  is  adjudged  guilty  of  a  felony  and  sentenced  to 
the  state  prison,  it  is  mere  error,  which  must  be  corrected  by  appeal,  and 
does  not  render  the  judgment  void  so  as  to  warrant  the  discharge  of  the  pris- 
oner  on  habeas  corpus.  Ex  parte  Naa;  44  Id.  579.  But  see  Ex  jxirtt  Ah 
Cha^  40  Id.  426.  The  questions  whether  an  order  holding  an  accused  person 
to  answer  on  a  criminal  charge  is  erroneous,  or  was  irregularly  entered,  can 
not  be  considered  on  an  application  for  the  discharge  of  the  accused  on  habeas 
corpus.  Ex  parte  Granice^  51  Id.  375.  The  evidence  before  the  lower  court 
will  not  be  considered  for  the  purpose  of  determining  whether  a  matter  of 
defense  was  so  proved  that  the  prisoner  ought  to  have  been  acquitted.  Grifin 
V.  State,  5  Tex.  App.  475;  Ex  parte  Bird,  19  Cal.  130.  If  the  point  made  is 
one  which  might  have  been  urged  upon  demurrer,  or  by  motion  in  arrest  of 
judgment,  the  decision  of  the  lower  court,  while  it  may  be  erroneous,  is  not 
void,  and  the  judgment  can  not  be  treated  as  a  nullity.  Ex  parte  Shqfenburg, 
4  DilL  C.  0.  271.  The  functions  of  the  writ,  where  the  party  appealing  to 
its  aid  is  in  custody,  under  process,  do  not  extend  beyond  an  inquiry  into 
the  jurisdiction  of  the  court  by  which  it  was  issued,  and  the  validity  of  the 
process  upon  its  face.  Ex  parte  McCuUough,  35  Cal.  97.  A  judgment  of 
conviction  can  not  be  impeached,  on  habeas  corpus,  by  showing  that  the  in- 
dictment upon  which  it  is  based  was  not  found  by  a  grand  jury.  Ex  parte 
Twohig,  13  Nev.  302;  State  v.  Fenderson,  28  La.  Ann.  82.  The  writ  of  habeas 
corpus  is  not  a  writ  of  error,  nor  can  it  be  used  to  authorize  the  exercise  of 
appellate  jurisdiction.  Ex  parte  Winston,  9  Nev.  71.  Where,  in  the  regular 
course  of  judicial  proceedings  before  a  court  of  general  jurisdiction,  a  party, 
having  notice  of  the  proceedings,  has  been  ordered  by  the  judgment  to  piay  a 
certain  sum  of  money,  and,  in  default  of  obedience  to  the  order,  has  been 
committed  for  contempt,  he  can  not,  on  habeas  corpus,  question  the  regularity 
of  the  proceedings,  nor  the  propriety  of  the  judgment  on  the  facts.  The 
power  of  the  court  below  to  make  the  order  is  the  only  question  that  will  be 
considered.     Ex  parte  Perkins,  18  Cal.  60. 

1474.  Application  for  the  writ  is  made  by  petition,  signed 
eitlier  by  the  party  for  whose  relief  it  is  intended,  or  by  some 
person  in  his  behalf,  and  must  specify: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for  is 
imprisoned  or  restrained  of  his  liberty,  the  officer  or  person  by 
whom  he  is  so  confined  or  restrained,  and  the  place  where. 
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naming  all  the  parties,  if  they  are  known,  or  describing  them, 
if  they  are  not  known, 

2.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition 
must  also  state  in  what  the  alleged  illegality  consists. 

3.  The  petition  must  be  verified  by  the  oath  or  affirmation  of 
the  party  making  the  application. 

1.  "WTio  may  Apply  for  the  Writ— All  persons  imprisoned,  or  iinder 
actual  restraint,  on  any  pretense  whatever,  have  the  right  to  a  writ  of  habeas 
corpus  in  order  that  they  may  have  proper  relief.  Williamson  v.  Lewis^  39  Pa. 
St.  9.  The  usual  course  of  proceeding  is  for  the  court,  on  the  application  of 
the  prisoner  for  a  writ  of  habeas  corpus^  to  issue  the  writ,  and  on  its  return 
to  hear  and  dispose  of  the  case;  but  where  the  cause  of  imprisonment  is  fully 
shown  by  the  petition,  the  court  may,  without  issuing  the  writ,  consider  and 
determine  whether  upon  the  facts  presented  in  the  petition,  the  prisoner,  if 
brought  before  the  court,  would  be  discharged.  Ex  parte  Milligan^  4  Wall.  2. 
Every  restraint  upon  a  man's  liberty  is,  in  the  eye  of  the  law,  an  imprison- 
ment, wherever  may  be  the  place  or  whatever  may  be  the  manner  in  which 
the  restraint  is  effected.  1  Kent  Com.  631;  Hurd  on  Habeas  Corpus  (2d 
ed.),  200.  Persons  discharged  on  bail  will  not  be  considered  as  restrained  of 
their  liberty  so  as  to  be  entitled  to  a  writ  of  Jiabeas  cojpus  directed  to  their 
bail.     Bex  v.  Arnold,  3  Yeates,  263. 

Although  the  person  imprisoned  has  an  undoubted  right  to  make  the  ap- 
plication for  the  writ,  yet  it  is  not  necessary  that  it  should  proceed  directly 
from  him.  An  agent  or  friend  may  make  it  in  behalf  of  the  prisoner;  the 
wife  in  behalf  of  her  husband.  Hurd  on  Habeas  Corpus  (2d  ed.),  203.  But 
mere  volunteers,  who  do  not  appear  in  behalf  of  the  prisoner,  or  show  some 
right  to  represent  him,  will  not  be  listened  to.  Rex  v.  Clarke,  3  Buit.  1363; 
Ex  parte  Child,  29  Eng.  Law  and  Eq.  259.  Persons  having  a  right  to  the 
custody  of  the  prisoner  may  also  make  the  application.  It  may  be  granted  at 
the  instance  of  the  parent  for  the  child.  People  v.  Mercein,  3  Hill,  399.  Or 
of  the  guardian  for  the  ward,  or  master  for  the  apprentice.  Com.  v.  Doicnes, 
24  Pick.  227;  Com,  v.  Hammond,  10  Pick.  274;  People  v.  Pillow,  1  Sandf. 
672. 

2.  Application  for  Writ,  Wliat  should  Contain.— The  application  for 
a  writ  of  habeas  corpus  should  not  state  mere  conclusions  of  law.  An  appli- 
cation was  denied  when  it  contained  an  allegation  that  an  affidavit  on  which 
the  judgment  of  the  supreme  court  was  based,  was  insufficient,  without  a 
copy  of  the  affidavit  being  furnished.  Ex  parte  Nye,  8  Kan.  99.  Where 
the  petition  for  the  writ  fails  to  state  any  facts  from  which  it  can  be  inferretl 
that  the  petitioner's  imprisonment  is  illegal,  it  is  insufficient  to  authorize 
the  issuance  of  the  writ.  Ex  parte  Allen,  12  Nev.  87.  If  the  cause  of  the 
imprisonment  is  fully  shown  by  the  petition,  the  court  may,  without  issuing 
the  writ,  consider  and  determine  whether,  upon  the  facts  presented  in  the 
petition,  the  prisoner,  if  brought  before  the  court,  would  he  discharged.  Ex 
parte  MiUigan,  4  Wall.  2. 

1475.  The  writ  of  habeas  corpus  may  be  granted : 
1.  By  the  supreme  court,  or  any  justice  thereof,  upon  peti- 
tion by  or  on  behalf  of  any  person  restrained  of  his  liberty  in 
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ibis  state.  When  so  issued,  it  may  be  made  returnable  before 
the  court,  or  any  justice  thereof,  or  before  any  superior  court, 
or  any  judge  thereof. 

2.  By  the  superior  courts,  or  a  judge  thereof,  upon  petition 
by  or  on  behalf  of  any  person  restrained  of  his  liberty  in  their 
respective  counties.  [Amendment,  approved  February  18;  1880; 
in  effect  immediately, 

1.  Jurisdiction  to  Issue. — The  supreme  court  has  power  to  issue  writs 
of  kaUas  corpus.  Each  of  the  justices  of  the  supreme  court  also  has  power 
to  issue  writs  of  habeas  corpw*  to  any  part  of  the  state,  upon  petition  by  or 
on  behalf  of  any  person  held  in  actual  custody,  and  may  make  such  writs  re- 
turnable before  himself  or  the  supreme  court,  or  before  any  superior  court  in 
the  state,  or  before  any  judge  thereof.  Const.  Cal.,  art.  VI,  sec.  4;  C.  C.  P., 
sec.  51.  The  superior  courts  and  their  judges  have  power  to  issue  writs  of 
habeas  corpus,  on  petition  by  or  on  behalf  of  any  person  in  actual  custody  in 
their  respective  counties.  Id.,  art.  VI,  sec.  5;  C.  C.  P.,  sec.  76.  Although 
any  judge  of  a  court  of  record  may  issue  the  writ,  yet  the  legislature  never 
intended  that  a  party  imprisoned  should  have  the  privilege  of  selecting  from 
the  judiciary  of  the  whole  state  the  individual  to  whom  he  prefers  to  make 
his  application,  however  distant  from  the  place  of  his  detention.  The  rule 
is  that  a  party  desiring  the  writ  should  make  application  to  the  local  judge 
therefor,  and  if  he  refuses  to  act,  resort  may  then  be  had  to  judges  outside 
the  county,  or  to  the  supreme  court.     Ex  parte  Ellis,  1 1  Cal.  222. 

1476.  Any  court  or  judge  authorized  to  grant  the  writ,  to 
whom  a  petition  therefor  is  presented,  must,  if  it  appear  that 
the  writ  ought  to  issue,  grant  the  same  without  delay. 

1.  Res  Adjmdicata. — ^The  doctrine  of  res  adjudicata  has  no  application 
to  proceedings  on  writ  of  habeas  corpus,  where  a  discharge  of  the  prisoner  it 
refused.  The  decision  of  one  judge  or  court,  refusing  a  discharge,  is  not  a 
bar  to  another  application  for  the  same  writ  before  another  judge  or  court. 
In  re  Ring,  28  CaL  247;  In  re  Perkins,  2  Id.  424.  The  current  of  authority 
in  the  state  courts  is,  that  the  decision  on  habeas  corpus,  where  the  prisoner 
is  not  discharged,  is  not  final,  but  may  be  renewed,  and  the  reason  given 
therefor  is  that  no  appeal  or  writ  of  error  lies  from  such  decision.  Hurd 
on  Habeas  Corpus  (2d  ed. ),  573.  Where,  however,  the  prisoner  is  brought 
before  a  judge  having  authority  to  issue  the  writ  on  petition  for  habeas 
co)yin*,  and  the  judge  acquires  jurisdiction  of  the  person  and  subject-matter, 
his  discharge  of  the  prisoner,  whether  the  decision  be  erroneous  or  not, 
being  in  favor  of  personal  liberty,  is  final  and  conclusive,  and  the  prisoner 
can  not  be  again  arrested  and  committed  on  the  same  charge.  Ex  jmrte  Jilt, 
64  Mo.  205.    But  see  Case  of  YaUs,  4  Johns.  317. 

1477.  The  writ  must  be  directed  to  the  person  having  cus- 
tody of  or  restraining  the  person  on  whose  behalf  the  applica- 
tion is  made,  and  must  command  him  to  have  the  body  of  such 
person  before  the  court  or  judge  before  whom  the  writ  is  re- 
turnable, at  a  time  and  place  therein  specified. 

1478.  If  the  writ  is  directed  to  the  sheriff  or  other  ministerial 
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officer  of  the  court  out  of  wbidh  it  issues,  it  must  be  delivered 
by  the  clerk  to  such  officer  without  delay,  as  other  writs  are 
delivered  for  service.  If  it  is  directed  to  any  other  person,  it 
must  be  delivered  to  the  sheriff,  and  be  by  him  served  upon 
such  person  by  delivering  the  same  to  him  without  delay.  If 
the  person  to  whom  the  writ  is  directed  can  not  be  found,  or 
refuses  admittance  to  the  officer  or  person  serving  or  delivering 
such  writ,  it  may  be  served  or  delivered  by  leaving  it  at  the 
residence  of  the  person  to  whom  it  is  directed,  or  by  affixing  it 
to  some  conspicuous  place  on  the  outside  either  of  his  dwelling- 
house  or  of  the  place  where  the  party  is  confined  or  under  re- 
straint. 

1479.  If  the  person  to  whom  the  writ  is  directed  refuses, 
after  service,  to  obey  the  same,  the  court  or  judge,  upon  affi- 
davit, must  issue  an  att;achment  against  such  person,  directed 
to  the  sheriff  or  coroner,  commanding  him  forthwith  to  appre- 
hend such  person,  and  bring  him  immediately  before  such  court 
or  judge;  and  upon  being  so  brought,  he  must  be  committed  to 
the  jail  of  the  county  until  he  makes  due  return  to  such  writ,  or 
is  otherwise  legally  discharged. 

1.  Return  to  the  Writ— Sec.  1480,  n.  1. 

1480.  The  person  upon  whom  the  writ  is  served  must  state 
in  his  return,  plainly  and  unequivocally: 

1.  Whether  he  has  or  has  not  the  party  in  his  custody,  or  un- 
der his  power  or  restraint; 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under  his 
restraint,  he  must  state  the  authority  and  cause  of  such  im- 
prisonment or  restraint; 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  warrant,  or 
other  written  authority,  a  copy  thereof  must  be  annexed  to  the 
return,  and  the  original  produced  and  exhibited  to  the  court  or 
judge  on  the  hearing  of  such  return; 

4.  If  the  person  upon  whom  the  writ  is  served  had  the  party 
in  his  power  or  custody,  or  under  his  restraint,  at  any  time  prior 
or  subsequent  to  the  date  of  the  writ  of  habeas  corpus,  but  has 
transferred  such  custody  or  restraint  to  another,  the  return  must 
state  particularly  to  whom,  at  what  time  and  place,  for  what 
cause,  and  by  what  authority  such  transfer  took  place; 

5.  The  return  must  be  signed  by  the  person  making  the  same, 
and,  except  when  such  person  is  a  sworn  public  officer,  and 
makes  such  return  in  his  official  capacity,  it  must  be  verified  by 
his  oath. 
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1.  Return  to  the  Writ — The  anatrer  in  writing,  signed  by  the  party  to 
whom  the  writ  is  addressed,  stating  the  time  and  cause  of  the  caption  and 
detention  of  the  prisoner,  and  his  production  before  the  court  or  judge;  or, 
if  the  prisoner  be  not  produced,  then  the  reasons  for  not  protlucing  him,  con- 
stitute the  return.  Hurd  on  Habeas  Corpus  (2d  ed.),  235.  Such  return 
must  be  made  without  delay,  and  if  not  so  made,  may  be  enforced  by  attach- 
ment. The  return  should  be  properly  addressed  to  the  court  to  whom  the 
writ  is  returnable,  but  a  mistake  in  the  address  or  direction  will  not  be 
deemed  material.  Brass  Crosby's  case,  2  W.  Bl.  754.  See  sees.  1401,  1404. 
The  production  of  the  body  of  the  prisoner  constitutes  an  essential  element 
of  the  proceeding  on  writ  of  habeas  corpus.  The  supreme  court  of  Massachu- 
setts has  said  that  without  the  production  of  the  body,  the  writ  is  withoat 
effect;  the  case  has  no  status,  and  the  court  will  hear  no  evidence  upon  the 
question  of  the  validity  of  the  imprisonment.    Com,  v.  Cfiandler,  11  Mass.  83. 

1481.  The  person  to  whom  the  writ  is  directed,  if  it  is  serred, 
must  bring  the  body  of  the  party  in  his  custody  or  under  bis 
restraint,  according  to  the  command  of  the  writ,  except  in  the 
cases  specified  in  the  next  section. 

1482.  When,  from  sickness  or  infirmity  of  the  person  directed 
to  be  produced,  he  can  not,  without  danger,  be  brought  before 
the  court  or  judge,  the  person  in  whose  custody  or  power  he  is 
may  state  that  fact  in  his  return  to  the  writ,  yerifying  the  same 
by  afiOidavit.  If  the  court  or  judge'  is  satisfied  of  the  truth  of 
such  return,  and  the  return  to  the  writ  is  other\vise  sufficient, 
the  court  or  judge  may  proceed  to  decide  on  such  return,  and 
to  dispose  of  the  matter  as  if  such  party  had  been  produced  on 
the  writ,  or  the  hearing  thereof  may  be  adjourned  until  such 
party  can  be  produced. 

1483.  The  court  or  judge  before  whom  the  writ  is  returned 
must,  immediately  after  the  return,  proceed  to  hear  and  exam- 
ine the  return,  and  such  other  matters  as  may  be  properly  sub- 
mitted to  their  hearing  and  consideration. 

1484.  The  party  brought  before  the  court  or  judge,  on  the 
return  of  the  writ,  may  deny  or  controvert  any  of  the  material 
facts  or  matters  set  forth  in  the  return,  or  except  to  the  suffi- 
ciency thereof,  or  allege  any  fact  to  show  either  that  his  impris- 
onment or  detention  is  unlawful,  or  that  he  is  entitled  to  his 
discharge.  The  court  or  judge  must  thereupon  proceed  in  a 
summary  way  to  hear  such  proof  as  may  be  produced  against 
such  imprisonment  or  detention,  or  in  favor  of  the  same,  and  to 
dispose  of  such  party  as  the  justice  of  the  case  may  require,  and 
have  full  power  and  authority  to  require  and  compel  the  attend- 
ance of  witnesses,  by  process  of  subpoena  and  attachment,  and 
to  do  and  perform  all  other  acts  and  things  necessary  to  a  full 
and  fair  hearing  and  determination  of  the  case. 
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1485.  If  no  legal  cause  is  shown  for  such  imprisonment  or 
restraint,  or  for  the  continuation  thereof,  such  court  or  judge 
must  discharge  such  party  from  the  custody  or  restraint  under 
which  he  is  held. 

1486.  The  court  or  judge,  if  the  time  during  which  such 
party  may  be  legally  detained  in  custody  has  not  expired,  must 
remand  such  party,  if  it  appears  that  he  is  detained  in  custody: 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the 
United  States,  in  a  case  where  such  court  or  judge  has  exclu- 
sive jurisdiction;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any  compe- 
tent court  of  criminal  jurisdiction,  or  of  any  process  issued 
upon  such  judgment  or  decree. 

1487.  If  it  appears  on  the  return  of  the  writ  that  the  pris- 
oner is  in  custody  by  virtue  of  process  frotn  any  court  of  this 
state,  or  judge  or  officer  thereof,  such  prisoner  may  be  dis- 
charged in  any  of  the  following  cases,  subject  to  the  restric- 
tions of  the  last  section: 

1.  When  the  jurisdiction  of  such  court  or  officer  has  be.en 
exceeded; 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by  some 
act,  omission,  or  event  which  has  taken  place  afterwards,  the 
party  has  become  entitled  to  a  discharge; 

3.  When  the  process  is  defective  in  some  matter  of  substance 
required  by  law,  rendering  such  process  void; 

4.  When  the  process,  though  proper  in  form,  has  been  issued 
in  a  case  not  allowed  by  law; 

5.  When  the  person  having  the  custody  of  the  prisoner  is 
not  the  person  allowed  by  law  to  detain  him; 

6.  Where  the  process  is  not  authorized  by  any  order,  judg- 
ment, or  decree  of  any  court,  nor  by  any  provision  of  law; 

7.  Where  a  party  has  been  committed  on  a  criminal  charge 
without  reasonable  or  probable  cause. 

1.  Defective  Commitment. ~ Where  the  offense  charged  is  so  defectively 
set  forth  in  the  warrant  of  commitment  that  the  prisoner  can  not  be  held 
thereunder,  but  it  appears  from  the  papers  that  he  ought  not  to  be  discharged, 
the  judge,  hearing  the  application  on  habeas  corpus^  ought  to  hold  the  party 
for  examination,  and  cause  the  complainant  and  witnesses  to  attend  before 
him  for  that  purpose.  Ex  parte  Branigan^  19  CaL  133.  A  commitment  by  a 
justice  of  the  peace,  holding  a  party  to  appear  before  a  grand  jury  to  answer 
upon  a  charge  of  murder,  should  state  the  name  of  the  person  alleged  to 
have  been  murdered;  but  if  it  do  not  do  so,  the  omission  will  not  entitle  the 
accused  to  be  discharged  on  habeas  corpus.  Ex  parte  Bull^  42  Id.  196.  Where 
it  appears  on  hiheas  corpus  that  the  commitment  under  which  the  prisoner  is 
held  is  void,  and  it  further  appears  that  there  is  a  valid  judgment  of  impria- 
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onment  against  him,  rendered  by  a  competent  court  of  criminal  jurisdiction, 
of  which  a  certified  copy  may  be  obtained,  it  will  be  the  duty  of  the  court 
not  to  immediately  discharge  the  prisoner,  but  to  order  him  retained  until  a 
certified  copy  of  the  judgment  has  been  obtained,  or  a  reasonable  length  of 
time  has  been  allowed  for  that  purpose,  and  then,  if  obtained,  to  remand 
him.    Ex  parU  Gibson,  31  Id.  619. 

2.  Commitment  not  Allowed  by  Law.— Where,  upon  application  to 
be  discharged  by  habeas  corpus,  it  appears  that  the  prisoner  by  %-irtue  of  a 
commitment  in  due  form  is  detained  to  answer  an  indictment,  the  court  or 
judge  may  proceed  to  inquire  whether  the  indictment  charges  any  offense 
known  to  the  law;  and,  upon  determining  that  it  does  not,  may  discharge 
the  prisoner.  In  re  Corryell,  22  Cal.  178.  Where  the  constitutionality  of  the 
law  under  which  the  conviction  was  had  is  questioned,  it  is  usually  held  that 
the  court  in  which  the  conviction  was  had,  necessarily  affirmed  the  constitu- 
tionality of  the  law,  in  rendering  its  judgment  of  conviction,  and  that  this 
affirmance  can  not  be  avoided  on  habeas  corpus.  In  re  Harris,  47  Mo.  164; 
In  re  Underwood,  30  Mich.  602;  Ex  parte  Fisher,  6  Neb.  309.  The  court  will, 
however,  on  habeas  corpus,  take  judicial  notice  that  the  facts  set  forth  in  the 
complaint  constitute  no  crime  under  the  general  laws  of  the  state,  and  if  it 
affirmatively  appear  from  the  records  of  an  inferior  court  that  a  person  was 
tried  and  sentenced  to  be  punished  for  an  act  which  is  not  a  crime,  the  jud^* 
ment  is  absolutely  void,  and  the  person  in  custody  under  such  judgment  is 
entitled  to  his  discharge.     Ex  parte  Kearney,  55  Cal.  212. 

3.  Commitment  without  Reasonable  or  Probable  Canae.— The  gen- 
eral rule  is  that  if  the  commitment  be  legally  sufficient  in  all  respects,  the 
prisoner  will  be  remanded,  or,  in  proper  cases,  admitted  to  bail.  But  the 
rule  is  not  invariable.  Ex  parte  BoUman,  4  Cranch,  75;  1  Chit  Crim.  L. 
129.  Even  if  the  commitment  be  regular,  the  court  will  look  into  the  depo- 
sitions, to  see  if  there  be  sufficient  ground  laid  to  detain  the  party  in  custody, 
and  if  not,  will  discharge  or  bail  him.    People  v.  Smith,  1  CaL  9. 

4.  Commitments  for  Contempt — A  party  committed  for  refusing  to 
answer  questions  propounded  to  him  as  a  witness  under  an  order  that  he 
stand  committed  till  he  answers  the  questions,  will  be  discharged  on  habeas 
corpus  where  it  appears  that  the  suit  has  abated.  Ex  parte  Rowe,  7  Cal.  175. 
Where,  pending  an  application  for  a  writ  of  mandate  to  a  county  treasurer, 
his  term  of  office  ceases,  but  judgment  is  afterwards  rendered  against  him, 
and  the  writ  issued,  the  judgment  and  writ  have  no  force  against  his  succes- 
sor, and  proceedings  against  such  successor  for  contempt,  for  refusing  to  obey 
the  writ,  are  void  for  lack  of  jurisdiction,  and  on  habeas  corpus  he  will  be 
discharged.  Ex  parte  Tinkurn^  54  Id.  201.  But  a  commitment  under  a  con- 
viction for  contempt  is  a  commitment  in  execution,  and  the  judgment  of  con- 
viction can  not  ordinarily  be  attacked  under  the  writ  of  habeas  corpus  except 
for  such  gross  defects  as  render  the  proceeding  void.  Ex  parte  Kearney,  7 
Wheat  38;  Yates*  case,  4  Johns.  318;  McLaughMs  case,  5  Watto  &  S.  276; 
Ex  parte  Adams,  25  Miss.  883;  State  v.  Woodfin,  5  Ired.  199.  Where,  upon 
an  application  for  discharge  upon  a  writ  of  habeas  corpus  by  an  executor  who 
was  in  custody  under  an  order  of  the  superior  court,  adjudging  him  guilty  of 
contempt  in  refusing  to  pay  over  money  under  a  decree  of  distribution,  it 
was  held  that  since  the  court  had  jurisdiction  and  the  proceedings  were 
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regular  and  valid  on  their  face,  the  petitioner  was  not  entitled  to  be  dis- 
charged.    Ex  parte  Cohn,  55  CaL  193. 

5.  Requiaitdon  ior  Fugitive  from  Justice.— The  judiciary  have  juris- 
diction by  habeas  corpus  to  investigate  cases  where  a  party  is  arrested  as  a 
fugitive  from  justice,  escaped  from  another  state.  The  courts  possess  no 
power  to  control  the  executive  discretion  in  surrendering  fugitives  from  jus- 
tice, nor  can  they  compel  a  surrender  in  such  case,  yet,  the  executive  having 
acted,  that  discretion  may  be  examined  into  in  every  case  where  the  liberty 
of  the  citizen  is  involved.  But  it  seems  that  the  court  will  not  require  that 
the  affidavit  on  which  the  requisition  is  issued  should  set  forth  the  crime 
charged  with  all  the  legal  exactness  necessary  to  be  observed  in  an  indict- 
ment.    In  re  Manchester,  5  Cal.  237. 

1488.  If  any  person  is  committed  to  prison,  or  is  in  custody 
of  any  officer  on  any  criminal  charge,  by  virtue  of  any  warrant 
of  commitment  of  a  justice  of  the  peace,  such  person  must  not 
be  discharged  on  the  ground  of  any  mere  defect  of  form  in  the 
warrant  of  commitment. 

1489.  If  it  appears  to  the  court  or  judge,  by  affidavit  or  other- 
wise, or  upon  the  inspection  of  the  process  or  warrant  of  com- 
mitment, and  such  other  papers  in  the  proceedings  as  may  be 
shown  to  the  court  or  judge,  that  the  party  is  guilty  of  a  crimi- 
nal offense,  or  ought  not  to  be  discharged,  such  court  or  judge, 
although  the  charge  is  defective  or  unsubstantially  set  forth  in 
such  process  or  warrant  of  commitment,  must  cause  the  com- 
plainant or  other  necessaiy  witnesses  to  be  subpoenaed  to  attend 
at  such  time  as  ordered,  to  testify  before  the  court  or  judge; 
and  upon  the  examination  he  may  discharge  such  prisoner,  let 
him  to  bail,  if  the  offense  be  bailable,  or  recommit  him  to  cus- 
tody, as  may  be  just  and  legal. 

1490.  When  a  person  is  imprisoned  or  detained  in  custody 
on  any  criminal  charge,  for  want  of  bail,  such  person  is  entitled 
to  a  writ  of  habeas  corpus  for  the  purpose  of  giving  bail,  upon 
averring  that  fact  in  his  petition,  without  alleging  that  he  is  il- 
legally confined. 

1491.  Any  judge  before  whom  a  person  who  has  been  com- 
mitted on  a  criminal  charge  may  be  brought  on  a  writ  of  habeas 
corpus^  if  the  same  is  bailable,  may  take  an  undertaking  of  bail 
from  such  person  as  in  other  cases,  and  file  the  same  in  the 
proper  conrt. 

1.  Habeas  Corpus  for  Purpose  of  Bail.— Where  the  prisoner  has  been 
indicted,  his  guilt  will  be  assumed,  on  habeas  corpus,  for  the  purpose  of  obtain- 
ing a  reduction  of  bail.  Ex  parte  Duncan,  53  Cal.  410;  Ex  parte  Ryan,  44 
Id.  555.  After  the  prisoner  is  convicted,  bail  should  not  be  allowed,  except 
by  the  judge  of  the  court  where  the  conviction  was  had,  or  by  a  justice  of 
the  supreme  court,  and  then  only  when  circumstances  of  an  extraordinary 
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character  have  intervened.  Ex  parte  MarhSy  49  Id.  680;  Ex  parte  Small' 
man,  54  Id.  35.  One  who  after  conviction,  and  pending  an  appeal,  applies 
upon  habeas  corpus  to  be  admitted  to  bail,  must  state  in  his  petition  facts 
upon  which  the  court  can  exercise  an  intelligent  discretion  in  determining 
the  question;  such  as  that  injustice  has  been  done  him  during  the  trial,  that 
the  appeal  is  taken  in  good  faith,  etc.     Ex  parte  Voll^  41  Id.  29. 

There  is  no  appeal  from  an  order  of  a  judge  admitting  a  party  to  bail  on  a 
hearing  on  habeas  coryiis.  People  v.  Schuster^  40  Id.  627.  See  also  Ex  parte 
Hung  Sin,  54  Id.  102;  People  v.  SmUh,  1  Id.  9;  Ex  parte  Cook,  35  Id.  107; 
Hurd  on  Habeas  Corpus,  430. 

1492.  If  a  party  brought  before  the  court  or  judge  on  the 
return  of  the  writ  is  not  entitled  to  his  discharge,  and  is  not 
bailed,  where  such  bail  is  allowable,  the  court  or  judge  must 
remand  him  to  custody  or  place  him  under  the  restraint  from 
which  he  was  taken,  if  the  person  under  whose  custody  or 
restraint  he  was  is  legally  entitled  thereto. 

1493.  In  cases  where  any  party  is  held  under  illegal  restraint 
or  custody,  or  any  other  person  is  entitled  to  the  restraint  or  cus- 
tody of  such  party,  the  judge  or  court  may  order  such  party  to  be 
committed  to  the  restraint  or  custody  of  such  person  as  is  by 
law  entitled  thereto. 

1494.  Until  judgment  is  given  on  the  return,  the  court  or 
judge  before  whom  any  party  may  be  brought  on  such  writ  may 
commit  him  to  the  custody  of  the  sheriff  of  the  county,  or  place 
him  in  such  care  or  under  such  custody  as  his  age  or  circum- 
stances may  require. 

1495.  No  writ  of  habeas  corpus  can  be  disobeyed  for  defect 
of  form,  if  it  sufficiently  appear  therefrom  in  whose  custody  or 
under  whose  restraint  the  party  imprisoned  or  restrained  is,  the 
officer  or  person  detaining  him,  and  the  court  or  judge  before 
whom  he  is  to  be  brought. 

1496.  No  person  who  has  been  discharged  by  the  order  of 
the  court  or  judge  upon  habeas  corpus  can  be  again  imprisoned, 
restrained,  or  kept  in  custody  for  the  same  cause,  except  in  the 
following  cases: 

1.  If  he  has  been  discharged  from  custody  on  a  criminal 
charge,  and  is  afterwards  committed  for  the  same  offense,  by 
legal  order  or  process; 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any  defect 
of  the  process,  warrant,  or  commitment  in  a  criminal  case,  the 
prisoner  is  again  arrested  on  sufficient  proof  and  committed  by 
legal  process  for  the  same  offense. 

1497.  When  it  appears  to  any  court  or  judge,  authorized  by 
law  to  issue  the  writ  of  habeas  corpus,  that  any  one  is  illegally 
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held  in  custody,  confinement,  or  restraint,  and  that  there  is 
reason  to  believe  that  such  person  will  be  carried  out  of  the 
jurisdiction  of  the  court  or  judge  before  whom  the  application 
is  made,  or  will  suffer  some  irreparable  injuiy  before  compli- 
ance with  the  writ  of  habeas  corpus  can  be  enforced,  such  court 
or  judge  may  cause  a  warrant  to  be  issued,  reciting  the  facts, 
and  directed  to  the  sheriff,  coroner,  or  constable  of  the  county, 
commanding  such  ofiScer  to  take  such  person  thus  held  in  cus- 
tody, confinement,  or  restraint,  and  forthwith  bring  him  before 
such  court  or  judge,  to  be  dealt  with  according  to  law. 

1498.  The  court  or  judge  may  also  insert  in  such  warrant  a 
command  for  the  apprehension  of  the  person  charged  with  such 
illegal  detention  and  restraint. 

1499.  The  officer  to  whom  such  warrant  is  delivered  must 
execute  it  by  bringing  the  person  therein  named  before  the 
court  or  judge  who  directed  the  issuing  of  such  warrant. 

1500.  The  person  alleged  to  have  such  party  under  illegal 
confinement  or  restraint,  may  make  return  to  such  wan-ant  as 
in  case  of  a  writ  of  habeas  corpus,  and  the  same  may  be  denied, 
and  like  allegations,  proofs,  and  trial  may  thereupon  be  had  as 
upon  a  return  to  a  writ  of  habeas  corpus. 

1501.  If  such  party  is  held  under  illegal  restraint  or  custody, 
he  must  be  discharged;  and  if  not,  he  must  be  restored  to  the 
care  or  custody  of  the  person  entitled  thereto. 

1502.  Any  writ  or  process  authorized  by  this  chapter  may 
be  issued  and  served  on  any  day  or  at  any  time. 

1503.  All  writs,  warrants,  process,  and  subpoenas  authorized 
by  the  provisions  of  this  chapter  must  be  issued  by  the  clerk  of 
the  court,  and,  except  subpoenas,  must  be  sealed  with  the  seal 
of  such  court,  and  served  and  returned  forthwith,  unless  the 
court  or  judge  shall  specify  a  particular  time  for  any  such  re- 
turn. 

1504.  All  such  writs  and  process,  when  made  returnable  be- 
fore a  judge,  must  be  returned  before  him  at  the  county  seat, 
and  there  heard  and  determined.  [Amendment,  approved  Feb- 
ruary  18,  1880;  in  effect  immediately. 

1505.  If  any  judge,  after  a  proper  application  is  made,  re- 
fuses to  grant  an  order  for  a  writ  of  habeas  corpus,  or  if  the 
officer  or  person  to  whom  such  writ  may  be  directed,  refuses 
obedience  to  the  command  thereof,  he  shall  forfeit  and  pay  to 
the  person  aggrieved  a  sum  not  exceeding  five  thousand  dol- 
lars, to  be  recovered  by  action  in  any  court  of  competent  juris- 
diction« 
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CHAPTER  II. 

OF  CORONERS'  INQUESTS  AND  DUTIES  OF  CORONERS. 

Section  1510.  Coroner  to  summon  jury  to  inquire  into  cause  of  death  in 
certain  cases. 

1511.  Jurors  to  be  sworn. 

1512.  Witnesses  to  be  summoned. 

1513.  Witnesses  compelled  to  attend. 

1614.  Verdict  of  jury  in  writing.     What  to  contain. 
1516.  Testimony  in  writing,  and  where  filed. 

1516.  Exception. 

1517.  Coroner  to  issue  warrant,  when. 

1518.  Form  of  warrant. 

1519.  How  served. 

1510.  When  a  coroner  is  informed  that  a  person  has  been 
killed,  or  has  committed  suicide,  or  has  suddenly  died  under 
such  circumstances  as  to  afford  a  reasonable  ground  to  suspect 
that  his  death  has  been  occasioned  by  the  act  of  another  by 
criminal  means,  he  must  go  to  the  place  where  the  body  is, 
cause  it  to  be  exhumed,  if  it  has  been  interred,  and  summon 
not  less  than  nine  nor  more  than  fifteen  persons,  qualified  by 
law  to  serve  as  jurors,  to  appear  before  him  forthwith,  at  the 
place  where  the  body  of  deceased  is,  to  inquire  into  the  cause 
of  the  death. 

1.  Coroner's  Inquest. — The  statutes  of  this  state  concerning  coroners 
are  hut  declaratory  of  the  common  law.  The  holding  of  inquests  hy  them  is 
in  the  performance  of  functions  judicial  in  their  character,  so  much  so,  that 
they  are  protected  under  the  principles  which  protect  judicial  officers  from 
responsibility  in  a  civil  action  brought  by  a  private  person.  Oamett  v.  Fer- 
ramlf  6  Barn.  &.  Cress.  611.  The  practice  to  be  pursued  by  the  officer  in 
taking  and  certifying  testimony  at  an  inquest  held  under  the  laws  of  this  state, 
is  the  same  as  that  pursued  at  the  common  law.  People  v.  Devine,  44  CaL 
459.  The  latter  course  is  pointed  out  by  Gumey,  B.,  in  Heg,  v.  Plummer,  1 
Car.  &  Kip.  604.  The  testimony  of  the  witnesses  should  be  reduced  to  writ- 
ing, and  then  read  over  to  them  and  signed  by  them.  A  deposition  when  so 
taken  is  admissible  in  evidence  for  the  purpose  of  contradicting  the  state- 
ment of  a  witness  made  under  oath,  on  the  trial  of  the  person  accused  of 
having  murdered  the  deceased.  People  v.  Devine^  44  Cal.  462;  Rex  v.  Old- 
roydf  Rnss.  &  R.  C.  C.  88;  Com.  v.  Hawkins,  3  Gray,  463;  Strphens  v.  Peo- 
ple, 19  N.  Y.  649. 

1511.  When  six  or  more  of  the  jurors  attend,  they  must  be 
sworn  by  the  coroner  to  inquire  who  the  person  was,  and  when, 
where,  and  by  what  means  he  came  to  his  death,  and  into  the 
circumstances  attending  his  death;  and  to  render  a  true  verdict 
thereon,  according  to  the  evidence  offered  them,  or  arising  from 
the  inspection  of  the  body. 
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1512.  Coroners  may  issue  subpoenas  for  witnesses,  returnable 
forthwith,  or  at  such  time  and  place  as  they  may  appoint,  which 
may  be  served  by  any  competent  person.  They  must  summon 
and  examine  as  witnesses  every  person  who,  in  their  opinion,  or 
that  of  any  of  the  jury,  has  any  knowledge  of  the  facts,  and 
may  summon  a  surgeon  or  physician  to  inspect  the  body  and 
give  a  professional  opinion  as  to  the  cause  of  the  death. 

1513.  A  witness  served  with  a  subpoena  may  be  compelled  to 
attend  and  testify,  or  punished  by  the  coroner  for  disobedience, 
in  like  manner  as  upon  a  subpoena  issued  by  a  justice  of  the 
peace. 

1514.  After  inspecting  the  body  and  hearing  the  testimony, 
the  jury  must  render  their  verdict  and  certify  the  same  by  an 
inquisition  in  writing,  signed  by  them,  and  setting  forth  who 
the  person  killed  is,  and  when,  where,  and  by  what  means  he 
came  to  his  death;  and  if  he  was  killed,  or  his  death  occasioned 
by  the  act  of  another,  by  criminal  means,  who  is  guilty  thereof. 

1515.  The  testimony  of  the  witnesses  examined  before  the 
coroner's  jury  must  be  reduced  to  writing  by  the  coroner,  or 
under  his  direction,  and  forwith  filed  by  him,  with  the  inquisi- 
tion, in  the  office  of  the  clerk  of  the  superior  court  of  the  county. 
[Amendment,  approved  April  12,  1880;  in  effect  immediately, 

1.  Testimony  of  the  WitneflMa.^Sec.  1510,  n.  1. 

1516.  If,  however,  the  person  charged  with  the  commission 
of  the  offense  is  arrested  before  the  inquisition  can  be  filed,  the 
coroner  must  deliver  the  same,  with  the  testimony  taken,  to  the 
magistrate  before  whom  such  person  may  be  brought,  who  must 
return  the  same,  with  the  depositions  and  statement  taken  be- 
fore him,  to  the  office  of  the  clerk  of  the  superior  court  of  the 
county.  [Amendment,  approved  April  12, 1880;  in  effect  immedi- 
ately, 

1517.  If  the  jury  find  that  the  person  was  killed  by  another, 
under  circumstances  not  excusable  or  justifiable  by  law,  or  that 
his  death  was  occasioned  by  the  net  of  another  by  criminal 
means,  and  the  party  committing  the  act  is  ascertained  by  the 
inquisition,  and  is  not  in  custody,  the  coroner  must  issue  a  war- 
rant, signed  by  him,  with  his  name  of  office,  into  one  or  more 
counties,  as  may  be  necessary  for  the  arrest  of  the  person 
charged. 

1518.  The  coroner's  warrant  must  be  in  substantially  the  fol- 
lowing form: 
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County  of . 

The  People  of  the  State  of  California,  to  any  Sheriff,  Constable , 
Marshal,  or  Policeman  in  this  State: 

An  iuquisition  Laving  been  this  day  found  by  a  coroner's 
jury  before  me,  stating  that  A.  B.  has  come  to  his  death  by  the 
act  of  C.  D.;  by  criminal  means  (or  as  the  case  may  be,  as  found 
by  the  inquisition),  you  are  therefore  commanded  forthwith  to 
arrest  the  aboye-named  C.  D.,  and  take  him  before  the  nearest 
or  most  accessible  magistrate  in  this  county. 

Given  under  my  hand  this day  of ,  a.  d.  eighteen . 

E.  F.,  Coroner  of  the  county  of . 

1519.  The  coroner's  warrant  may  be  served  in  any  county, 
and  the  officer  serving  it  must  proceed  thereon,  in  all  respects, 
as  upon  a  warrant  of  arrest  on  an  information  before  a  magis- 
trate, except  that  when  served  in  another  county  it  need  not  be 
indorsed  by  a  magistrate  of  that  county. 

CHAPTER  in. 

OF  SEARCH  WARRANTS. 

Section  1523.  Search  warrant  defined. 

1524.  Upon  what  grounds  it  may  issue. 

1525.  It  can  not  be  issued  but  upon  probable  cause,  etc. 

1526.  Magistrates  must  examine,  on  oath,  complainant,  etc. 

1527.  Depositions,  what  to  contain. 

1528.  When  to  issue  warrant. 

1529.  Form  of  warrant. 

1530.  By  whom  served. 

1531.  Officer  may  break  open  door,  etc,  to  execute  warrant. 

1532.  May  break  door  open,  etc,  to  liberate  person  acting  in  his 

aid. 

1533.  WJien  warrant  may  be  served  in  the  night. 

1534.  Within  what  time  warrant  must  be  executed. 

1535.  Officer  to  give  receipt  for  property  taken. 
15.36.  Property,  how  disposed  of. 

1537.  Return  of  warrant  and  delivery  of  inventory  of  property- 
taken. 
15.38.  Copy  of  inventory,  to  whom  delivered. 

1539.  Proceedings,  if  grounds  of  warrant  are  controverted. 

1540.  Property,  when  to  be  restored  to  person  from  whom  it  was 

taken. 

1541.  Depositions,  warrant,  etc.,  to  be  returned  by  magistrate  to 

county  court. 

1542.  When  magistrate  may  direct  defendant  to  be  searched  in 

his  presence. 

1528.  A  search  warrant  is  an  order  in  writing,  in  the  name 
of  the  people,  signed  by  a  magistrate,  directed  to  a  peace  offi- 
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cer,  commanding  him  to  search  for  personal  property,  and  bring 
it  before  the  magistrate. 

1.  Search  Wcurauts,  Use  ot — They  "were  never  recognized  by  the 
common  law  as  processes  which  might  be  availed  of  by  individuals  in  the 
course  of  civil  proceedings,  or  for  the  maintenance  of  any  mere  private  right; 
but  their  use  was  confined  to  cases  of  public  prosecutions,  instituted  and  pur- 
sued for  the  suppression  of  crime  or  the  detection  and  punishment  of  crim- 
inals. Even  in  those  cases,  if  we  may  rely  on  the  authority  of  Lord  Coke, 
thefr  legality  was  formerly  doubted;  and  Lord  Camden  said  that  they  crept 
into  the  law  by  imperceptible  practice.  But  their  legality  has  long  been  con- 
sidered to  be  established,  on  the  ground  of  public  necessity;  because,  with- 
out them,  felons  and  other  malefactors  would  escape  detection."  Robinson  v. 
Hkfiardson,  13  Gray,  454,  per  Merrick,  J.  In  this  country  the  right  to  such 
process  depends  upon  statute,  subject  to  the  limitations  imposed  by  consti- 
tutional provisions.  In  this  state  no  such  warrant  can  be  issued,  **  but  on 
probable  cause,  supported  by  oath,  or  affirmation,  particularly  describing  the 
place  to  be  searched  and  the  person  and  things  to  be  seized."  State  Const., 
art  I,  sec.  19.  A  like  provision  encists  in  the  constitution  of  the  United 
States,  Amendment  IV. 

1524.  It  may  be  issued  upon  either  of  the  following  grounds: 

1.  When  the  property  was  stolen  or  embezzled;  in  which  case 
it  may  be  taken  on  the  warrant,  from  any  place  in  which  it  is 
concealed,  or  from  the  possession  of  the  person  by  whom  it  was 
stolen  or  embezzled,  or  from  any  person  in  whose  possession  it 
may  be; 

2.  When  it  was  used  as  the  means  of  committing  a  felony;  in 
which  case  it  may  be  taken  on  the  warrant  from  the  place  in 
which  it  is  concealed,  or  from  the  possession  of  the  person  by 
whom  it  was  used  in  the  commission  of  the  offense,  or  from 
any  person  in  whose  possession  it  may  be; 

3.  When  it  is  in  the  possession  of  any  person  with  the  intent 
to  use  it  as  the  means  of  committing  a  public  offense,  or  in  the 
possession  of  another  to  whom  he  may  have  delivered  it  for  the 
purpose  of  concealing  it  or  preventing  its  being  discovered;  in 
which  case  it  may  be  taken  on  a  warrant  from  such  person,  or 
from  any  place  occupied  by  him  or  under  his  control,  or  from 
the  possession  of  the  person  to  whom  he  may  have  so  deliv- 
ered it. 

1.  Search  Warrant  may  be  Issued,  for  "WTiat.  —  *'  The  provisions  of 
section  643  of  the  criminal  practice  act  have  been  extended,  to  the  end  that  a 
search  warrant  may  be  issued  to  search  for  and  take  property  when  it  was 
used  as  the  means  of  committing  a  felony,  or  where  it  is  in  the  possession  of 
a  person  with  intent  to  use  it  in  the  commission  of  a  felony,  and  to  kindred 
cases.  See  also,  N.  Y.  Grim.  Pr.,  sec.  862;  see,  particularly,  Liv.  Crim. 
Code,  p.  481,  art  43,  rules  1,6.  In  the  higher  class  of  crimes  the  testimony 
is  almost  invariably  circumstantial,  and  no  class  of  circumstances  is  more 
28 
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important,  in  cases  of  that  description,  in  detecting  and  pnnishing  guilt, 
than  tracing  to  the  possession  of  the  defendant  property  either  used  as  the 
means  of  committing  the  offense  or  intended  to  be  used  for  that  purpose.  It 
is  now  usually  obtained  by  the  officers  of  justice  by  the  assumption  of  a  re- 
sponsibility on  their  part  which  has  no  express  sanction  of  law;  and  though 
they  are  rarely  prosecuted  for  assuming  this  responsibility,  it  is  rather  owing 
to  the  fact  that  the  accused  party  seldom  escapes  punishment  than  to  the 
legality  of  the  act.  The  propriety  of  legalizing  the  search  for  and  seizure 
of  property,  under  these  circumstances,  can  not  admit  of  doubt.  Mr,  Liv- 
ingston, in  his  criminal  code,  in  accordance  with  this  idea,  provided  that 
search  warrants  may  be  issued  to  seize  forged  instruments  in  writing,  or 
counterfeited  coin  intended  to  be  passed,  or  the  instruments  or  materials 
prepared  for  making  them,  arms  or  munitions  prepared  for  the  purpose  of 
insurrection  or  riot,  and  weapons,  implements,  or  other  articles  necessary  to 
be  produced  on  the  trial  of  one  accused  of  a  crime.  Liv.  Crim.  Code,  p.  481, 
art.  43,  rules  1,  6."    Annotated  Penal  Code  of  1872. 

1525.  A  search  warrant  can  not  be  issued  but  upon  probable 
cause,  supported  by  affidavit,  natoing  or  describing  tbe  person, 
and  particularly  describing  tbe  property  and  the  place  to  be 
searched. 

1526.  Tbe  magistrate  must,  before  issuing  the  warrant,  ex- 
amine on  oath  the  complainant,  and  any  witnesses  he  may 
produce,  and  take  their  depositions  in  writing,  and  cause  them 
to  be  subscribed  by  the  parties  making  them. 

1527.  The  depositions  must  set  forth  the  facts  tending  to 
establish  the  grounds  of  the  application,  or  probable  cause  for 
believing  that  they  exist. 

1528.  If  the  magistrate  is  thereupon  satisfied  of  the  exist- 
ence of  tbe  grounds  of  the  application,  or  that  there  is  prob- 
able cause  to  believe  their  existence,  he  must  issue  a  search 
warrant,  signed  by  bim  with  bis  name  of  office,  to  a  peace 
officer  in  his  county,  commanding  him  forthwith  to  search 
the  person  or  place  named,  for  tbe  property  specified,  and  to 
bring  it  before  the  magistrate. 

1529.  The  warrant  must  be  in  substantially  tbe  following 
form : 

County  op \ 

The  People  of  the  State  of  California  to  any  Sheriff,  Constable, 
Mnrshaly  or  Policeman  in  the  County  of : 

Proof,  by  affidavit,  having  been  tbis  day  made  before  me  by 
(naming  eveiy  person  wbose  affidavit  has  been  taken),  tbat 
(stating  the  grounds  of  the  apx^Hcation,  according  to  section 
1525,  or,  if  tbe  affidavit  be  not  positive,  tbat  there  is  probable 
cause  for  believing  tbat — stating  the  ground  of  tbe  application 
in  the  same  manner),  you  are  therefore  commanded,  in  the  day- 
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time  (or  at  aDj  time  of  the  day  or  night,  as  the  case  may  be, 
according  to  section  1533),  to  make  immediate  search  on  the 

person  of  C.  D.  (or  in  the  house  situated ,  describing  it  or 

any  other  place  to  be  searched,  with  reasonable  particularity, 
as  the  case  may  be)  for  the  following  property:  (describing  it 
with  reasonable  particularity);  and  if  you  find  the  same  or  any 
part  thereof,  to  bring  it  forthwith  before  me  at  (stating  the 
place). 

Given  under  my  hand,  and  dated  this day  of ,  a.  d. 

eighteen . 

E.  F.,  justice  of  the  peace  (or  as  the  case  may  be) . 

1.  Fonn  of  the  E^earch  Wcuraut  — The  search  warrant  should  be  specific 
in  terms,  both  as  to  the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized.  General  warrants  have  always  been  considered  illegal.  Money  v. 
Lfach,  1  W.  BL  655;  Bdl  v.  Clapp,  10  Johns.  263;  Sanford  v.  Nichols,  13 
Mass.  286;  State  v.  Spencer,  38  Me.  50.  To  command  a  search  of  the  **  sus- 
pected place  "  is  not  sufficient.  People  v.  Holcomb,  3  Park.  Crim.  R.  656. 
Neither  is  a  **  building  "  a  sufficient  description  of  the  place  to  be  searched. 
Suite  V.  Spencer,  38  Me.  30.  The  description  should  be  as  certain  in  the 
warrant  as  would  be  necessary  in  a  deed  to  convey  such  place.  Jones  v. 
Fletcher y  41  Id.  254;  State  v.  Bartlett,  47  Id.  388.  A  warrant  which  describes 
the  place  to  be  searched  as  "a  place  of  common  resort,"  is  insufficient. 
Com,  V.  Liquors,  97  Mass.  332.  So  a  warrant  directing  the  dwelling-house  of 
a  person  to  be  searched,  only  authorizes  a  search  of  the  house  which  such 
person  occupies  and  not  a  house  owned  by  him,  but  occupied  by  another 
person.  McGlinchy  v.  Barrovs,  41  Me.  74.  See  Flaherty  v.  Longley,  61  Id. 
420.  It  is  no  objection  to  the  warrant  that  several  different  places  are  di- 
rected to  be  searched.  Qray  v.  Davis,  27  Conn.  447.  A  description  of  the 
place  to  be  searched,  by  giving  the  owner's  name,  and  a  description  of  the 
kind  of  liquors  which  he  was  believed  to  keep,  is  sufficient.  State  v.  Thomp- 
son, 44  Iowa,  399. 

2.  Description  of  Things.— The  things  to  be  searched  for  should  also  be 
specifically  described.  Where  property  was  described  as  **  three  cases  of 
misses'  and  women's  boots,  of  the  value  of  one  hundred  dollars;  a  lot  of  oak- 
tanned  soles,  of  the  value  of  fifty  dollars;  and  ten  sides  of  sole  leather  of  the 
value  of  forty  dollars,"  this  was  held  sufficient.  Dmitmels  v.  Boynion,  3 
Allen,  310.  So  where  the  d€i>criptiou  was,  **  certain  spirituous  and  intoxi- 
cating liquors,  to  wit:  Rum,  gin,  brandy,  wine,  alcohol,  and  ale,"  it  was  held 
sufficient.  State  v.  WhiHky,  54  N.  H.  164.  But  a  description  of  certain 
*'goo<iB,  wares,  and  merchandise,"  without  any  specification  of  their  charac- 
ter, quality,  number,  or  weight,  or  any  other  circumstance  tending  to  dis- 
tinguish them,  was  held  not  to  l>e  such  a  particular  description  as  the  consti- 
tution requires.     Samlford  v.  Nichols,  13  Mass.  285. 

3.  OfiScer  must  Follow  Warrant.— It  is  incumbent  upon  the  officer  to 
strictly  observe  the  directions  of  the  warrant.  If  he  be  directed  to  seize 
only  stolen  sugar  and  seize  tea,  he  is  a  trespasser.  Price  v.  Messenger,  2  Bos. 
&  Pul.  158.  But  he  may  seize  goods  described  in  the  warrant  although  they 
turn  out  not  to  be  the  particular  ones  which  the  person  procuring  it  had  in 
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mind.  Stone  ▼.  Dana^  3  Mete.  98.  Although,  as  a  general  rule,  the  officer 
should  only  seize  such  goods  as  are  specitied,  yet  there  may  be  cases  in 
which  he  would  be  justified  in  taking  others.  Crozier  v.  Cundyy  9  Dow.  & 
By.  224;  State  v.  Brennan's  Liquors,  25  Conn.  278. 

1530.  A  search  warrant  may  in  all  cases  be  seryed  by  any  of 
the  officers  mentioned  in  its  directions,  but  by  no  other  person, 
escept  in  aid  of  the  officer  on  his  requiring  it,  he  beiug  present 
and  acting  in  its  execution. 

1531.  The  officer  may  break  open  any  outer  or  inner  door  or 
window  of  a  house,  or  any  part  of  a  house,  or  anything  therein, 
to  execute  the  wan-ant,  if,  after  notice  of  his  authority  and 
purpose,  he  is  refused  admittance. 

1532.  He  may  break  open  any  outer  or  inner  door  or  window 
of  a  house,  for  the  purpose  of  liberating  a  person  who,  having 
entered  to  aid  him  in  the  execution  of  the  warrant,  is  detained 
therein,  or  when  necessary  for  his  own  liberation. 

1533.  The  magistrate  must  insert  a  direction  in  the  warrant 
that  it  be  served  in  the  day-time,  unless  the  affidavits  are  posi- 
tive that  the  property  is  on  the  person  or  in  the  place  to  be 
searched,  in  which  case  he  may  insert  a  direction  that  it  be 
served  at  any  time  of  the  day  or  night. 

1534.  A  search  warrant  must  be  executed  and  returned  to 
the  magistrate  who  issued  it  within  ten  days  after  its  date;  after 
the  expiration  of  this  time  the  warrant,  unless  executed,  is  void. 

1535.  When  the  officer  takes  property  under  the  warrant,  be 
must  give  a  receipt  for  the  property  taken  (specifying  it  in  de- 
tail) to  the  person  from  whom  it  was  taken  by  him,  or  in  whose 
possession  it  was  found;  or,  in  the  absence  of  any  person,  he 
must  leave  it  in  the  place  where  he  found  the  property. 

1536.  When  the  property  is  delivered  to  the  magistrate,  he 
must,  if  it  was  stolen  or  embezzled,  dispose  of  it  as  provided  in 
sections  1408  to  1413,  inclusive.  If  it  was  taken  on  a  warrant 
issued  on  the  grounds  stated  in  the  second  and  third  subdivi- 
sions of  section  1524,  he  must  retain  it  in  his  possession,  sub- 
ject to  the  order  of  the  court  to  which  he  is  required  to  return 
the  proceedings  before  him,  or  of  any  other  court  in  which 
the  offense  in  respect  to  which  the  property  taken  is  triable. 

1537.  The  officer  must  forthwith  return  the  warrant  to  the 
magistrate,  and  deliver  to  him  a  written  inventory  of  the  prop- 
erty taken,  made  publicly  or  in  the  presence  of  the  person 
from  whose  possession  it  was  taken,  and  of  the  applicant  for 
the  warrant,  if  they  are  present,  verified  by  the  affidavit  of  the 
officer  at  the  foot  of  the  inventory,  and  taken  before  the  magis- 
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trate  at  the  time,  to  the  following  effect:  "I,  R.  S.,  the  officer 
by  whom  this  warrant  was  executed,  do  swear  that  the  above 
inventory  contains  a  true  and  detailed  account  of  all  the  prop- 
erty taken  by  me  on  the  warrant." 

1538.  The  magistrate  must  thereupon,  if  required,  deliver  a 
copy  of  the  inventory  to  the  person  from  whose  possession  the 
property  was  taken,  and  to  the  applicant  for  the  warrant. 

1539.  If  the  grounds  on  which  the  warrant  was  issued  be 
controverted,  he  must  proceed  to  take  testimony  in  relation 
thereto,  and  the  testimony  of  each  witness  must  be  reduced  to 
writing  and  authenticated  in  the  manner  prescribed  in  section 
869. 

1540.  If  it  appears  that  the  property  taken  is  not  the  same 
as  that  described  in  the  warrant,  or  that  there  is  no  probable 
cause  for  believing  the  existence  of  the  grounds  on  which  the 
warrant  was  issued,  the  magistrate  must  cause  it  to  be  restored 
to  the  person  from  whom  it  was  taken. 

1541.  The  magistrate  must  annex  together  the  depositions, 
the  search  warrant,  and  return,  and  the  inventory,  and  return 
them  to  the  next  term  of  the  county  court  having  power  to  in- 
quire into  the  offenses  in  respect  to  which  the  search  warrant 
was  issued,  at  or  before  its  opening  on  the  first  day. 

1542.  When  a  person  charged  with  a  felony  is  supposed  by 
the  magistrate,  before  whom  he  is  brought,  to  have  on  his  per- 
son a  dangerous  weapon,  or  anything  which  may  be  used  as 
evidence  of  the  commission  of  the  offense,  the  magistrate  may 
direct  him  to  be  searched  in  his  presence,  and  the  weapon  or 
other  thing  to  be  retained,  subject  to  his  order,  or  to  the  order 
of  the  court  in  which  the  defendant  may  be  tried. 

CHAPTER  IV. 
PROCEEDINGS  AGAINST  FUGITIVES  FROM  JUSTICE. 

Section  1547.  Rewards  for  the  apprehension  of  fugitives  from  justice. 

1548.  Fugitives  from  another  state,  when  to  be  delivered  up. 

1549.  Magistrate  to  issue  warrant. 

1550.  Proceedings  for  the  arrest  and  commitment  of  the  person 

charged. 

1551.  When  and  for  what  time  to  be  committed. 

1552.  His  admission  to  bail. 

1553.  Magistrate  must  notify  district  attorney  of  the  arrest. 

1554.  Duty  of  the  district  attorney. 

1555.  Person  arrested,  when  to  be  discharged. 

1556.  Magistrate  to  return  his  proceedings  to  the  next  superior 

court     Proceedings  thereon. 
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Section  1557.  Fugitives  from  this  state.    Accounts  of  persons  employed 
in  procuring  surrender  to  be  paid  out  of  the  state  treas- 
ury. 
1558.  No  fee  or  reward  to  be  paid  to  or  received  by  any  public 
officer  procuring  the  surrender  of  fugitives,  etc 

1547.  The  governor  may  offer  a  reward,  not  exceeding.one 
thousand  dollars,  payable  out  of  the  general  fund,  for  the  ap- 
prehension : 

1.  Of  any  convict  who  has  escaped  from  the  state  prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with  the 
commission  of,  an  offense  punishable  with  death. 

1548.  A  person  charged  in  any  state  of  the  United  States 
with  treason,  felony,  or  other  crime,  who  flees  from  justice  and 
is  found  in  this  state,  must,  on  demand  of  the  executive  au- 
thority of  the  state  from  which  he  fled,  be  delivered  up  by  the 
governor  of  this  state,  to  be  removed  to  the  state  having  juris- 
diction of  the  crime. 

1.  Inter-State  Extradition. — The  right  of  extradition  between  the  sev- 
eral states  of  the  United  States,  is  derived  from  art  IV,  sec  2,  of  the  federal 
constitution,  which  provides,  that  "  a  person  charged  in  any  state  with  trea- 
son, felony,  or  other  crime,  who  shall  flee  from  justice,  and  be  found  in  an- 
other state,  shall,  on  demand  of  the  executive  authority  of  the  s^ate  from 
which  he  fled,  be  delivered  up  to  be  removed  to  the  state  having  jurisdiction 
of  the  crime.**  This  provision  being  a  part  of  the  supreme  law  of  the  land, 
is  a  part  of  the  law  of  each  state,  and  state  oncers  whose  duty  it  is  to  ad- 
judicate or  execute  the  laws,  are  governed  by  it  the  same  as  by  every  other 
law  in  force.  Matter  qf  Homaine,  23  Cal.  585.  The  particular  object  to  be 
efi*ected  by  the  constitutional  provision  just  cited,  is  to  supply  the  defect  in 
the  administration  of  criminal  justice,  resulting  /rom  the  rule  that  courts 
have  no  control  over  ofienses  committed  beyond  their  jurisdiction.  The 
state  to  which  the  fugitive  escapes,  having  no  power  to  try  the  ofiense,  it 
was  enjoined  by  the  constitution  to  surrender  him  to  the  state  having  juris- 
diction, simply  on  demand,  in  order  that,  within  the  United  States,  the  ad- 
ministration of  criminal  justice  might  be  perfect.  Brown  v.  Maryland^  12 
Wheat.  419,  437.  The  states  can  pass  no  laws  inconsistent  with  this  consti- 
tutional provision,  or  with  the  legislation  of  congress,  for  its  execution. 
Both  are  parts  of  **  the  supreme  law  of  the  land,"  and  neither  can  be  in- 
vaded or  superseded  by  the  legislative  power  of  the  states.  Spear  on  Extra- 
dition, 243. 

2.  '*  Person  Charged.  "—The  constitution  of  the  United  States  nowhere 
defines  the  word  **  charged,**  as  used  in  section  2  of  art.  IV,  or  tells  how  the 
charge  should  be  made  or  authenticated.  Congress,  however,  by  an  act 
passed  February  12,  1793,  the  substance  of  which  has  been  re-enacted  as 
section  5278  of  the  revised  statutes,  provided  that  the  charge  must  be  in  the 
form  of  **  an  indictment  found  or  affidavit  made  before  a  magistrate  of  any 
state  or  territory,*'  in  which  the  crime  is  alleged  to  have  been  committed, 
and  that  **  a  copy**  of  such  indictment  or  affidavit,  **  certified  as  authentic 
by  the  governor  or  chief  magistrate  of  the  state  or  territory  from  whence  the 
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person  so  charged  has  fled,"  shall  be  produced  as  evidence  that  the  charge 
has  been  made  in  the  proper  manner.  Spear  on  Extradition,  231.  This  act 
was  declared  constitutional  in  Prigg  v.  Com.^  16  Pet.  539,  **  in  all  its  leading 
provisions."  The  executive  is  the  sole  judge  of  the  authenticity  of  the  af- 
fidavit.    MaUer  of  Manchester,  5  CaL  237. 

3.  "With  Treason,  Felony,  or  other  Crime. "—This  clause  of  the 
constitution  embraces  every  act  forbidden  and  made  punishable  by  the  law 
of  the  state,  and  the  right  of  a  state  to  demand  the  surrender  of  fugitives 
from  justice  extends  to  all  cases  of  the  violation  of  its  criminal  law.  People 
V.  Brady,  56  N.  Y.  182;  Morton  v.  Skinner,  48  Ind.  123;  Taylor  v.  Taintor, 
16  Wall.  366;  Johnston  v.  RUei/,  13  Ga.  97;  Matter  of  Voorhees,  3  Vroom, 
141.  It  embraces  "every  act  forbidden  and  made  punidhable  by  a  law  of 
the  state,"  *'  every  offense  made  punishable  by  a  law  of  the  state  in  which 
it  was  committed,"  "every  offense  known  to  the  law  of  the  state  from 
which  the  party  charged  had  fled,"  "without  any  exception  as  to  the  char- 
acter and  nature  of  the  crime."  Com,  v.  Dennison,  24  How.  (U.  S.)  66,  99- 
103,  per  Taney,  C.  J.  1  Bish.  Crim.  Pr.,  sec.  220.  The  object  of  connect- 
ing the  words  "  treason  "  and  "felony"  with  the  words  " other  crime,"  was 
for  the  purpose  of  excluding  the  possible  construction  that  political  offend- 
ers were  not  be  surrendered  the  same  as  others.  Com,  v.  Dennison,  24  How. 
(U.  S. )  66.  Misdemeanors  are  included  as  well  as  felonies.  Morton  v.  Skin- 
ner, 48  Ind.  123;  People  v.  Brady,  56  N.  Y.  182,  188;  Brown's  case,  112 
Mass.  409.  So  if  the  criminal  act  be  such  in  the  state  demanding  the  fugi- 
tive, although  not  in  the  state  surrendering,  it  is  sufficient  Johnston  v.  Biley, 
13  Ga.  97;  /w  re  Voorhees,  3  Vroom,  141. 

4.  "  Flees  from  Justice."— To  flee  from  justice  within  the  constitutional 
provision  above  cited,  means  that  a  crime  shall  have  been  committed  in  the 
siate  making  the  demand,  by  one  "  who  shall  flee"  to  the  other  state.  £x 
parte  Smith,  3  McLean,  121;  In  re  Ileyward,  1  Sandf.  701.  It  is  sufficient  to 
constitute  a  fleeing  that  the  person  charged  with  crime  has  gone  beyond  the 
jurisdiction,  so  that  there  has  been  no  reasonable  opportunity  to  prosecute 
him  since  the  facts  were  known;  and  it  is  immaterial  that  he  has  gone  to  the 
place  of  his  domicile.  Kingsbury's  case,  106  Mass.  223.  So  when  a  person  in- 
fringes the  criminal  laws  of  a  state,  and  departs  therefrom,  without  waiting 
to  abide  the  consequences  of  such  act,  he  is  a  fugitive  from  justice  within 
the  moaning  of  the  constitutional  provision  in  question.  Matter  of  Voorhees, 
3  Vroom,  141.  Whether  a  person  who  commits  a  crime  in  a  state  in  which 
he  is  not  personally  present,  can  be  transferred  against  his  will,  to  the  place 
of  its  commission,  to  be  tried,  is  stated  by  Mr.  Bishop  not  to  have  been  judi- 
cially determined.  1  Bish.  Crim.  Proc.,  sec.  220.  See  Staie  v.  Chapin,  17 
Ark.  561. 

5.  "Demand  of  the  Executive.  "—The  language  of  the  constitution  is 
that  the  delivery  of  a  fugitive  criminal  must  bo  made  "on  demand  of  the  ex- 
ecutive authority  of  the  state  from  which  he  fled."  Mr.  Spear  states  this  de- 
mand to  be  "a  formal  written  and  official  application  made  by  the  governor 
of  the  state  or  territory  in  which  the  crime  is  charged  to  have  been  commit- 
ted, upon  the  governor  of  the  state  or  territory  to  which  the  criminal  is 
assumed  to  have  fled,  and  in  which  he  is  found.  The  order  of  the  constitu- 
tion is  denmnd  first  and  delivery  afterwards."  Spear  on  Extradition,  263. 
Without  such  demand,  no  executive  acting  imder  this  authority  has  any 
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power  to  make  a  delivery.  The  arrest  of  the  fugitive  and  his  detention  by 
an  order  of  the  court  does  not  of  itself  give  any  executive  jurisdiction  over 
the  case.  Id.  The  power  must  proceed  from  the  demand,  and  nothing  else. 
BotU  v.  WiUiams,  17  B.  Mon.  687.  It  must  also  appear  that  judicial  pro- 
ceedings have  been  commenced  against  the  person  demanded,  in  the  state 
from  which  the  demand  is  made.     Ex  parte  White,  49  Cal.  433. 

6.  Delivered,  to  Wliom.— Section  5278  of  the  Revised  Statutes  of  the 
United  States  provides,  that  after  the  demand,  above  referred  to,  has  been 
made  upon  the  executive  of  a  state,  it  shall  be  his  duty  **  to  cause  him*"  (the 
fugitive)  *'  to  be  arrested  and  secured,  and  to  cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such  demand,  or  to  the  agent  of 
such  authority  appointed  to  receive  the  fugitive,  and  to  cause  the  fugitive  to 
be  delivered  to  such  agent  when  he  shall  appear.*' 

7.  Evidence  of  the  Charge. — ^The  evidence  required,  that  a  person  whose 
delivery  is  demanded  has  been  charged  with  the  conmiission  of  a  crime,  is  *'a 
copy  of  an  indictment  found  or  an  affidavit  made  before  a  magistrate  of  any 
state  or  territory,  charging  the  person  with  having  committed  "  the  particular 
crime  therein  set  forth.  This  copy  must  be  **  certified  as  authentic  by  the 
governor,  or  other  chief  magistrate,  of  the  state  or  territory  from  whence  the 
person  so  charged  has  fled."  U.  S.  Rev.  Stat.,  sec  5278.  Three  things  are 
necessary  to  give  the  executive  jurisdiction:  1.  The  fugitive  must  be  de- 
manded by  the  executive  of  the  state  from  which  he  fled;  2.  A  copy  of  the 
indictment  found,  or  an  affidavit  made  before  a  magistrate,  charging  the  fu- 
gitive with  having  committed  the  crime;  3.  Such  copy  of  the  indictment  or 
affidavit  must  be  certified  as  authentic  by  the  executive.  MaUer  of  Clark,  9 
Wend.  212.  The  executive  of  the  state  issuing  the  requisition  is  the  only 
proper  judge  of  the  authenticity  of  the  affidavit.  Matter  of  Manchnter,  5 
Cal.  237.  It  is  not  necessary  that  the  affidavit  should  set  forth  the  crime 
charged  with  all  legal  exactness  necessary  to  be  observed  in  an  indictment.  If 
it  distinctly  charge  the  commission  of  an  ofiense,  it  is  all  that  is  necessary. 
Id.  Nor  need  it  state  that  the  prisoner  is  a  fugitive  from  justice.  Id.  It 
has  been  uniformly  held  by  the  courts,  that  the  requirements  of  the  law  re- 
lating to  the  evidence  of  the  charge  shall  be  strictly  complied  with,  as  indis- 
pensable to  the  legality  of  the  demand  and  resulting  obligation  of  deUvery. 
Spear  on  Extradition,  268;  Ex  parte  Thornton,  9  Tex.  635;  Soloman*s  coitj  1 
Abb.  Pr.  (N.  S.)347. 

8.  Application  by  **  Fugitive  from  Justice*'  for  Release  on  Habeai 
Corpus. — Where  the  return  to  a  writ  of  habeas  corpus  sets  forth  the  f set 
that  the  party  is  a  fugitive  from  justice,  that  he  was  demanded  as  such,  and 
was  arrested  and  committed  for  the  purpose  of  being  surrendered,  the  only 
inquiry  is,  whether  the  provisions  of  the  act  of  congress  of  1793  have  been 
complied  with.  If  it  appear  that  the  papers  presented  to  the  executive,  snd 
upon  which  the  rendition  of  the  person  as  a  fugitive  from  justice  is  demanded, 
are  in  form  and  substance  sufficient  to  authorize  the  issuing  of  the  executive 
warrant,  the  prisoner  will  be  remanded.  People  v.  Brady,  56  N.  Y.  182; 
State  V.  Schlemn,  4  Harr.  (Del)  577;  Matter  qf  Manchester,  5  Cal.  237.  On 
such  a  return  being  made,  the  facts  and  circumstances  of  the  alleged  offense 
with  which  the  party  stands  charged  can  not  be  inquired  into.  State  v. 
Schlemn,  4  Harr.  (Del.)  577.  See  Nichols  v.  Cornelius,  7  Ind.  611;  Matter  </ 
Clark,  9  Wend.  212.  Mere  formal  defects  in  the  indictment  will  not  entitle 
the  prisoner  to  his  discharge.     Darns*  case,  122  Mass.  324. 


Digitized  by 


Google 


441  FUGITIVES  FROM  JUSTICE.  §§1549-1552 

1548.  A  magistrate  may  issue  a  warrant  for  the  apprehension 
of  a  person  so  charged,  who  flees  from  justice  and  is  found  in 
this  state. 

1.  Arrest  of  Fugitive  from  Justice.— The  law  of  this  state  anthorizing 
the  arrest  of  a  fugitive  from  justice  who  has  fled  from  another  state,  before 
a  demand  by  the  executive  of  the  state  from  which  he  fled,  and  his  deten- 
tion for  a  reasonable  time  to  afford  an  opportunity  for  such  executive  demand, 
is  not  in  conflict  with  second  section  of  article  IV  of  the  constitution  of  the 
United  States.  Ex  parte  WhUe,  49  CaL  433;  Ex  parU  Cubreth,  49  Id.  435; 
Ex  parte  RMenblaty  51  Id.  285.  A  person  who  is  thus  arrested,  is  entitled 
to  his  discharge  if  his  examination  is  not  brought  on  before  the  magistrate 
within  six  days.     Ex  parte  Rosenblat,  supra, 

Z  Warrant  for  Arrest. — Before  a  magistrate  has  any  authority  to  issue 
a  warrant  for  the  arrest  of  a  fugitive  from  justice,  who  has  fled  from  another 
state,  there  must  be  filed  in  his  office  a  complaint  under  oath,  setting  forth 
three  things:  1.  That  a  crime  has  been  committed.  2.  That  the  accused 
has  been  charged  in  the  foreign  state  with  the  commission  of  such  crime.  3. 
That  he  has  fled  from  justice,  and  is  found  within  this  state.  Matter  qf  Hey- 
ward,  1  Sandf.  701;  Matter  of  Leland,  7  Abb.  Pr.  (N.  S.)  64.  The  warrant 
issued  for  the  arrest  of  such  persons,  is  similar  in  all  respect  to  those  issued 
against  persons  charged  with  public  offenses  committed  within  the  territorial 
limits  of  the  state.  Both,  to  be  valid,  should  specify  the  offense  alleged  to 
have  been  committed  by  the  accused.  Stating  that  the  accused  is  a  fugitive 
from  justice  is  insufficient.  Ex  parte  Cubreth,  49  Cal.  437.  See  People  v. 
Brady,  56  N.  Y.  182;  ExparU  Pfitzer,  28  Ind.  460. 

1560.  The  proceedings  for  the  arrest  and  commitment  of  a 
person  charged  are,  in  all  respects,  similar  to  those  provided  in 
this  code  for  the  arrest  and  commitment  of  a  person  charged 
with  a  public  offense  committed  in  this  state,  except  that  an 
exemplified  copy  of  an  indictment  found,  or  other  judicial  pro- 
ceedings had  against  him  in  the  state  in  which  he  is  charged  to 
have  committed  the  offense,  may  be  received  as  evidence  before 
the  magistrate. 

1551.  If,  from  the  examination,  it  appear  that  the  accused 
has  committed  the  crime  alleged,  the  magistrate,  by  warrant 
reciting  the  accusation,  must  commit  him  to  the  proper  custody 
in  his  county,  for  such  time,  to  be  specified  in  the  warrant,  as 
the  magistrate  may  deem  reasonable,  to  enable  the  arrest  of 
the  fugitive  under  the  warrant  of  the  executive  of  this  state,  on 
the  requisition  of  the  executive  authority  of  the  state  in  which 
he  committed  the  offense,  unless  he  gives  bail  as  provided  in 
the  next  section,  or  until  he  is  legally  discharged. 

1552.  The  magistrate  may  admit  the  person  arrested  to  bail 
by  an  undertaking  with  sufficient  sureties,  and  in  such  sum  as  he 
deems  proper,  for  his  appearance  before  him  at  a  time  specified 
in  the  undertaking,  and  for  his  surrender  to  arrest  upon  the 
warrant  of  the  governor  of  this  state. 
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1553.  Immediately  upon  the  arrest  of  the  person  charged, 
the  magistrate  must  give  notice  thereof  to  the  district  attorney 
of  the  county. 

1554.  The  district  attorney  must  immediately  thereafter  give 
notice  to  the  executive  authority  of  the  state,  or  to  the  prose- 
cuting attorney,  or  presiding  judge  of  the  court  of  the  city  or 
county  within  the  state,  having  jurisdiction  of  the  offense,  to 
the  end  that  a  demand  may  be  made  for  the  arrest  and  surrea- 
der  of  the  person  charged. 

1555.  The  person  arrested  must  be  discharged  from  custody 
or  bail,  unless,  before  the  expiration  of  the  time  designated  in 
the  v^arrant  or  undertaking,  he  is  arrested  under  the  warrant  of 
the  governor  of  this  state. 

1.  Executive  Warrant— The  warrant  of  the  governor  issued  for  the 'ar- 
rest of  a  fugitive  from  justice,  who  has  fled  from  another  state,  is  prima  facie 
evidence,  that  all  necessary  legal  requisites  have  been  complied  with,  and  if 
the  previous  proceedings  are  regular,  is  conclusive  evidence  of  the  ri^ht  to 
remove  the  prisoner  to  the  state  from  which  he  fled:  Davis*  case^  122  Mass. 
324;  Brotmi's  case,  112  Id.  409. 

1556.  The  magistrate  must  return  his  proceedings  to  the  su- 
perior court  of  the  county,  which  must  thereupon  inquire  into 
the  cause  of  the  arrest  and  detention  of  the  person  charged, 
and  if  he  is  in  custody,  or  the  time  of  his  arrest  has  not  elapsed, 
it  may  discharge  him  from  detention,  or  may  order  his  under- 
taking of  bail  to  be  canceled,  or  may  continue  his  detention  for 
a  longer  time,  or  readmit  him  to  bail,  to  appear  and  surrender 
himself  within  a  time  specified  in  the  undertaking.  [Amend- 
ment,  approved  April  12,  1880;  in  effect  immedicUely, 

1557.  When  the  governor  of  this  state,  in  the  exercise  of  the 
authority  conferred  by  section  2,  article  IV,  of  the  constitution 
of  the  United  States,  or  by  the  laws  of  this  state,  demands  from 
the  executive  authority  of  any  state  of  the  United  States,  or  of 
any  foreign  government,  the  surrender  to  the  authorities  of  this 
state  of  a  fugitive  from  justice,  who  has  been  found  and  ar- 
rested in  such  state  or  foreign  government,  the  accounts  of  the 
person  employed  by  him  to  bring  back  such  fugitive  must  be 
audited  by  the  board  of  examiners,  and  paid  out  of  the  state 
treasury. 

1558.  No  compensation,  fee,  or  reward  of  any  kind  can  be 
paid  to  or  received  by  a  public  officer  of  this  state,  or  other 
person,  for  a  service  rendered  in  procuring  from  the  governor 
the  demand  mentioned  in  the  last  section,  or  the  surrender  of 
the  fugitive,  or  for  conveying  him  to  this  state,  or  detaining  him 
therein,  except  as  provided  for  in  such  section. 
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CHAPTER  V. 

MISCELLANEOUS  PROVISIONS  RESPECTING  SPECIAL  PROCEED- 
INGS  OF  A  CRIMINAL  NATURE. 

Section  1562.  Parties  to  special  proceedings,  how  designated. 

1563.  Entitling  affidavits. 

1564.  Subpoenas. 

1562.  The  party  prosecuting  a  special  proceeding  of  a  crim- 
nal  nature  is  designated  in  this  code  as  the  complainant,  and 
the  adverse  party  as  the  defendant. 

1563.  The  provisions  of  section  1401,  in  respect  to  entitling 
affidavits,  are  applicable  to  such  proceedings. 

1564.  The  courts  and  magistrates  before  whom  such  proceed- 
ings are  prosecuted  may  issue  subpoenas  for  witnesses,  and 
punish  their  disobedience  in  the  same  manner  as  in  a  criminal 
action. 


TITLE   XIII. 

PROCEEDINGS  FOR  BRINGING  PERSONS  IMPRISONED  IN  THE 
STATE  PRISON,  OR  THE  JAIL  OF  ANOTHER  COUNTY.  BE- 
FORE  A  COURT. 

Section  1567.  Persons  imprisoned  in  the  state  prison  or  the  jail  of  another 
county,  how  brought  before  a  court. 

1567.  When  it  is  necessary  to  have  a  person  imprisoned  in 
the  state  prison  brought  before  any  court,  or  a  peilson  im- 
prisoned in  a  county  jail  brought  before  a  court  sitting  in  an- 
other county,  an  order  for  that  purpose  may  be  made  by  the 
court  and  executed  by  the  sheriff  of  the  county  where  it  is 
made. 


TITLE   XIV. 

DISPOSITION  OF  FINES  AND  FORFEITURES. 

Section  1570.     Fincus  and  forfeitures,  how  disposed  of. 

1570.  All  fines  and  forfeitures  collected  in  any  court,  except 
police  courts,  must  be  applied  to  the  payment  of  the  costs  of 
the  case  in  which  the  fine  is  imposed  or  the  forfeiture  incurred; 
and  after  such  costs  are  paid,  the  residue  must  be  paid  to  the 
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county  treasurer  of  the  county  in  which  the  court  is  held. 
[Ameiidment,  approved  March  30,  1874^  in  effect  July  1,  1874. 

[The  foregoing  amendment  and  the  other  amendments  and 
new  sections  to  the  Penal  Code,  passed  at  the  twentieth  session 
of  the  legislature  (1873-4),  are  taken  from  '*An  act  to  amend 
the  Penal  Code,"  approved  March  30, 1874.  Amendments  1873-4 
419.  The  amendatory  act  contained  two  other  sections,  in 
reference  to  the  effect  of  the  new  provisions,  as  follows:] 

Seo.  88.  All  provisions  of  law  inconsistent  with  the  provis- 
ions of  this  act  are  repealed,  except  as  to  offenses  committed 
before  this  act  takes  effect,  and  as  to  such  offenses,  and  for  the 
punishment  of  parties  guilty  thereof,  the  repealed  provisions 
shall  continue  in  force. 

Seo.  89.  This  act  shall  take  effect  on  the  first  day  of  July, 
1874. 
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PART  IIL 

OF  THE  STATE  PRISON  AND  COUNTY  JAILS. 


TITLE  I. 

OF  THE  STATE  PRISON  AND  THE  DISCHARGE  OF  PRISONERS 
THEREFROM  BEFORE  THEIR  TERM  OF  SERVICE  EXPIRES. 

Chapteb  I.  Or  THE  State  Pbison,  §§1573-1587. 

II.  Of  the  Discharob  of  Prisonebs  before  the  Ex- 
piration OF  THEIR  Term  of  Service,  §§1590-1595. 

CHAPTER  I. 
OF  THE  STATE  PRISON. 

Section  1573.  Under  the  charge  and  control  of  a  board  of  directors. 

1574.  President  pro  tern,  of  senate,  when  to  act  as  director,  etc. 

1575.  Compensation  of  directors. 

1576.  Board  must  adopt  rules  and  regulations. 

1577.  Board  may  appoint  warden  and  other  officers. 

1578.  Duties  of  clerk  and  other  officers. 

1579.  Monthly  reports  of  officers. 

1580.  Board  must  keep  account  of  the  funds  received,  etc.,  and 

report  to  the  governor. 

1581.  Persons  convicted  of  offenses  against  the  United  States  to 

bo  received  in  the  prison. 

1582.  Disposition  of  insane  prisoners. 

1583.  State  prison  fund. 

1584.  State  prison  fund,  how  disbursed. 

1585.  Board  can  not  contract  debts. 

1586.  Compensation  of  sheriffs  for  transportation  of  convicts. 

1587.  Contracts  to  be  given  at  public  letting. 

1513.  The  state  prison  is  under  the  charge,  control,  and 
superintendence  of  a  board  of  directors,  consisting  of  the  gov- 
ernor, lieutenant  governor,  and  secretary  of  state. 

1574.  In  case  of  a  vacancy  in  the  office  of  lieutenant  gov- 
ernor, the  president  pro  tern,  of  the  senate  may  perform  the 
duties  and  receive  the  compensation  provided  for  the  lieutenant 
governor. 

1575.  The  board  of  directors  are  to  receive  the  sum  of  seventj- 
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five  dollars  per  month,  each,  for  expenses  incurred  by  them;  in 
addition  to  which  the  lieutenant  governor  is  paid  the  sum  of 
ten  dollars  per  day  for  each  day's  services  rendered  in  the  per- 
formance of  any  duty  at  the  prison. 

1576.  The  board  must  adopt  rules  and  regulations  for  the 
discipline  of  prisoners  and  the  government  of  the  prison,  which 
rules  must  be  printed,  and  copies  thereof  furnished  to  every 
officer  appointed  by  the  board. 

1577.  The  board  may  appoint  a  warden,  clerk,  and  such  other 
officers  as  may  be  necessary  for  the  management  and  safe  keep- 
ing of  the  prisoners. 

1578.  The  clerk  must  keep  a  record  of  the  transactions  of  the 
board,  and  he  and  the  warden  and  other  officers  appointed, 
must  perform  such  other  duties  as  are  required  by  the  board  or 
the  rules  and  regulations  adopted  thereby. 

1579.  The  warden  and  other  officers  appointed  must  make  a 
monthly  report  to  the  board,  which  must  contain  a  statement 
of  business  done  and  transactions  had  in  their  several  depart- 
ments. 

1580.  The  board  must  keep  correct  accounts  of  all  funds  re- 
ceived from  proceeds  of  convict  labor,  and  appropriate  such 
funds  to  the  maintenance  of  the  convicts  and  to  the  payment  of 
prison  expenses,  and  must  make  a  full  report  to  the  governor 
on  the  first  Monday  of  each  August  next  before  the  assembling 
of  the  legislature,  which  report  must  contain  a  complete  state- 
ment of  tbe  number  and  condition  of  the  prisoners  at  the  prison; 
the  number  and  character  of  officers  they  have  appointed,  and 
the  monthly  pay  received  by  each;  the  amount  of  expenses  in- 
curred, and  for  what;  the  amount  and  condition  of  personal 
property,  belonging  to  the  state,  connected  with  the  state 
prison;  and  the  actual  condition  of  tbe  buildings  and  property. 

1581.  The  authorities  of  the  state  prison  must  receive  into 
the  prison  any  2)erson  convicted  of  an  ofiense  against  the  United 
States,  and  keep  such  person  in  solitary  confinement  or  at  hard 
labor,  or  in  confinement  with  or  without  hard  labor,  as  provided 
in  the  order  of  the  court  pronouncing  sentence,  until  legally 
discharged,  the  United  States  supporting  such  convict,  and 
paying  the  expenses  of  the  execution  of  his  sentence. 

1582.  When  the  physician,  warden,  and  captain  of  the  yard 
of  the  state  prison,  after  an  examination,  are  of  o{)inion  that 
any  prisoner  is  inuane,  they  must  certify  the  fact  under  oath  to 
the  goveruor,  who  may,  in  his  discretion,  order  the  removal  of 
such  prisoner  to  the  insane  asylum.    As  soon  as  the  authorities 
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of  the  asylum  ascertain  that  jsach  person  is  not  insane,  they 
must  immediately  notify  the  warden  of  that  fact,  and  thereupon 
the  warden  must  cause  such  prisoner  to  be  at  once  returned  to 
the  prison,  if  his  term  of  imprisonment  has  not  expired. 

1588.  The  moneys  appropriated  by  the  legislature  and  the 
proceeds  of  the  labor  of  pnsoners  constitute  the  state  prison 
fund. 

1584.  The  moneys  in  the  state  prison  fund  are  applicable  to 
the  payment  of  the  expeuses  of  the  prison,  and  the  salaries  of 
the  directors  and  officers  thereof.  The  expenses  and  salaries 
must  be  audited  and  allowed  by  a  board  of  examiners  of  state 
prison  accounts,  consisting  of  the  attorney-general,  treasurer, 
and  controller;  after  which,  upon  the  order  of  the  board  of  di- 
rectors, the  controller  must  draw  his  warrant  on  the  treasurer 
therefor,  and  the  treasurer  must  pay  the  same  out  of  such 
fund. 

1585.  The  board  of  directors  can  not  contract  any  debt  or 
incur  any  liability  binding  upon  the  state. 

1586.  Sheriffs  delivering  prisoners  at  the  state  prisons  must 
receive  all  expenses  necessarily  incurred  in  their  transportation, 
and  also  a  just  and  reasonable  compensation  for  their  own  serv- 
ices, tbe  amount  of  the  expenses  and  compensation  in  each  case 
to  be  audited  and  allowed  by  the  board  of  examiners  and  paid 
out  of  any  moneys  in  the  state  treasury  api)ropriated  for  that 
purpose,  and  no  further  compensation  shall  be  received  by 
sheriffs  for  such  transportation  or  services.  [Amendmenl,  ap- 
provrd  April  9, 1880;  i?i  effect  immediately, 

1587.  Tbe  board  of  directors  are  hereby  authorized  and  re- 
quired to  contract  for  provisions,  clothing,  medicines,  forage, 
fuel,  and  other  6upi)lie8  for  the  prison,  for  any  period  of  time 
net  exceeding  one  year;  and  such  contract  shall  be  given  to  the 
lowest  bidder,  at  a  public  letting  thereof,  if  the  price  bid  is  a 
fair  and  reasonable  one,  and  not  greater  than  the  usual  market 
value  and  price.  Each  bid  shall  be  accompanied  by  a  bond,  in 
such  penal  sum  as  said  board  shall  determine,  with  good  and 
sufficient  sureties,  conditioned  for  the  faithful  performance  of 
the  terms  of  such  contract.  Notice  of  the  time,  place,  and  con- 
ditions of  letting  of  each  contract  shall  be  given,  for  at  least  four 
co!i8ecutive  weeks,  in  two  daily  newspapers  in  the  cities  of  San 
Francisco  and  Sacramento;  and  also  four  insertions  in  a  weekly 
paper  published  in  the  county  in  which  the  prison  is  situated.  If 
all  the  bids  made  at  such  letting  are  deemed  unreasonably  high, 
the  board  may,  in  their  discretion,  decline  to  contract,  and  may 
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again  advertipe  for  proposals,  and  may  so  continue  to  renew  the 
advertisement  until  satisfactory  contracts  may  be  had;  and  in 
the  mean  time  the  board  may  contract  with  aiiy  one  whose  6ffer 
may  be  regai*ded  just  and  proper;  but  no  contract  thus  made 
shall  be  let  to  run  more  than  sixty  days,  or  shall  in  any  case  ex- 
tend beyond  the  public  letting.  No  bids  shall  be  accepted, 
and  a  contract  entered  into  in  pursuance  thereof,  when  such 
bid  is  higher  than  any  other  bid  made  at  the  same  letting  for 
the  same  article,  aud  where  a  contract  can  be  had  at  such  lower 
bid.  When  two  or  more  bids  for  the  same  article  are  equal  in 
amount,  the  board  may  select  the  one  which,  all  things  consid- 
ered, may  by  them  be  thought  best  for  the  interest  of  the  state, 
or  may  divide  the  contract  between  the  bidders,  as  in  their  dis- 
cretion may  seem  proper  aud  right;  provided,  no  contract  shall 
be  given,  or  purchase  made,  where  either  of  the  board,  or  any 
of  the  officers  of  the  prison  is  interested.  All  contracts  or  pur- 
chases made  in  violation  of  this  section,  shall  be  void.  [New 
section,  approved  February  24,  1874;  in  effect  sixtieth  day  after 
passage, 

CHAPTER  II. 

OF  THE  DISCHARGE  OF  PRISONERS  BEFORE  THE  EXPIRATION 
OF  THEIR  TERM  OF  SERVICE. 

Section  1590.  Credits  for  good  behavior,  how  and  when  allowed. 

1591.  Credits,  when  forfeited. 

1592.  Board  to  make  rules  and  regulations  to  carry  the  provisions 

of  this  chapter  into  effect. 

1593.  Board,  when  to  report  credits  to  governor. 

1594.  Further  powers  of  the  board. 

1595.  Board  must  report  to  the  legislature  prisoners  whom  they 

think  should  be  pardoned.    Governor  may  pardon  if  legis- 
lature recommend. 

1590.  The  board  of  state  prison  directors  of  this  state  shall 
require  of  every  able-bodied  convict  confined  in  said  prison  as 
many  hours  of  faithful  labor,  in  each  and  every  day  during  his 
term  of  imprisonment,  as  shall  be  prescribed  by  the  rules  and 
regulations  of  the  prison,  and  every  convict  faithfully  perform- 
ing such  labor,  and  being  in  all  respects  obedient  to  the  rules 
and  regulations  of  the  prison,  or  if  unable  to  work,  yet  faithful 
and  obedient,  shall  be  allowed  from  his  term,  instead  and  in 
lieu  of  the  commutation  heretofore  allowed  by  law,  a  deduction 
of  two  months  in  each  of  the  first  two  years,  four  months  in 
each  of  the  next  two  years,  and  five  months  in  each  of  the  re- 
maining years  of  said  ierm\  provided,  that  any  such  convict  who 
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Bball  commit  an  assault  upon  bis  keeper,  or  any  foreman,  officer, 
or  convict,  or  otherwise  endanger  life,  or  by  any  flagrant  disre- 
gard of  the  rules  of  the  prison,  or  any  misdemeanor  whatever, 
shall  forfeit  all  deductions  of  time  earned  by  him  for  good  con- 
duct before  the  commission  of  such  ofifense;  such  forfeiture, 
however,  shall  only  be  made  by  the  board  of  directors,  after 
due  proof  of  the  offense,  and  notice  to  the  offender;  nor  shall 
such  forfeiture  be  imposed  when  a  party  has  violated  any  rule 
or  rules  without  violence  or  evil  intent,  of  which  the  directors 
shall  be  the  sole  judges.  The  name  of  no  convict  who  attempts 
to  escape  after  the  passage  of  this  act  shall  be  sent  by  the  state 
prison  officials  to  the  governor  for  the  commutation  herein  pro- 
vided; provided,  further,  that  if  those  prisoners  entitled  to  their 
discharge  at  the  date  of  the  passage  of  this  act,  by  virtue  of 
the  provisions  hereof,  not  more  than  one  shall  be  dischai^ed  on 
any  one  day,  and  the  discharges  shall  be  made  in  the  order  in 
which  they  would  have  occurred  if  this  act  had  been  passed 
April,  1864.  [Amendment,  approved  March  29,  1878;  in  effect 
from  and  after  April  15,  1878. 

1581.  The  rule  of  commutation  fixed  in  the  preceding  section 
is  to  be  so  applied  as  that  any  refusal  to  labor,  a  breach  of  the 
prison  rules,  or  other  misconduct,  works  a  forfeiture  of  the 
credits  of  time  thus  earned,  or  such  part^  it  as  the  warden  or 
resident  director  may  determine,  subject  to  confirmation  or 
rejection  by  the  board  of  directors,  on  appeal  by  the  prisoner. 
Unless  the  board,  on  appeal,  at  its  first  session  thereafter,  re- 
jects the  forfeiture,  it  is  confirmed.  Credits  once  forfeited  can 
not  be  restored  except  by  the  board,  and  then  only  when  cir- 
stances  render  such  restoration  urgently  necessary.  The  above 
provisions  apply  to  all  persons  now  imprisoned  in  the  state 
prison,  and  the  commutation  must  be  computed  from  April  4, 
A.  D.  1864. 

1582.  The  board  may  make  such  rules  and  regulations  as 
may  be  necessary  to  carry  into  effect  the  provisions  of  this 
chapter,  and  may  declare  and  establish  a  proper  scale  or  rate  of 
debits  and  credits  for  good  conduct  or  misconduct,  which  shall 
accompany  the  rules  of  discipline  of  the  prison,  and,  in  a  book 
to  be  kept  for  that  purpose,  must  cause  to  be  entered  up,  at 
the  end  of  each  month,  the  result  of  credits  to  which  each  pris- 
oner may  be  entitled,  and  on  the  first  day  of  each  month  an- 
nounce such  result  to  the  prisoners.  Every  contractor  employing 
convict  labor  must  keep  a  similar  record  of  the  conduct  of  all 
prisoners  employed  by  him,  and  submit  the  same  for  inspection 
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to  the  board  at  the  end  of  each  month,  who  must  take  the  same 
into  cousideration  in  making*  up  their  decision. 

1593.  At  the  end  of  every  month  the  boai'd  must  report  to 
the  governor  of  this  state  the  names  of  all  prisoners  whose  terms 
of  imprisonment  are  about  to  expire,  by  reason  of  the  benefits 
of  this  chapter,  giving  in  su*ch  report  the  terms  of  their  sen- 
tences, the  date  of  imprisonment,  the  amount  of  total  credits  to 
the  date  of  such  report,  and  the  date  when  their  service  would 
expire  by  limitation  of  sentence.  The  governor,  at  the  expiiu- 
tion  of  the  term  for  which  any  prisoner  has  been  sentenced, 
less  the  number  of  days  allowed  and  credited  to  him,  must 
order  the  release  of  such  prisoner,  by  an  order  under  his  hand 
addressed  to  the  warden  of  the  prison,  in  such  mode  and 
form  as  he  may  deem  proper,  and  with  or  without  restoration 
to  citizenship,  according  to  his  discretion. 

1594.  The  board  must  grant  and  enter  up  in  favor  of  such 
prisoners  whom  they  may  deem  worthy,  by  reason  of  good  con- 
duct aud  industry,  duiing  the  twelve  months  prior  to  the  fourth 
day  of  April, ^.  n.  18G4,  the  credits  authorized  by  section  1590, 
not  exceeding  thirty  days,  the  same  to  be  deducted  from  the 
term  of  their  imprisonment. 

1595.  The  board  must  report  to  the  legislature,  at  each  regu- 
lar session,  the  names  of  any  persons  confined  in  the  state 
prison  who,  in  their  judgment,  ought  to  be  pardoned  and  set  at 
liberty  on  account  of  good  conduct  or  unusual  terms  of  sen- 
tence, or  any  other  cause  which,  in  their  opinion,  should  entitle 
such  prisoners  to  a  pardon.  Whenever  the  legislature,  by  a 
majority  of  both  ho u fees,  recommend  to  the  governor  that  any 
or  all  of  the  persons  reported  be  pardoned  by  him,  he  may 
thereupon  pardon  such  prisoners. 

An  act  to  define,  regulate,  and  govern  the  state  prisons  of  California. 
Section  1.  The  prison  heretofore  known  as  the  "  branch 
state  prison"  shall  be  known  hereafter  aud  designated  as  the 
'<  state  prison  at  Folsom,"  and  all  its  finances  and  other  ac- 
cpuuts  shall  be  kept  separate  from  those  of  the  state  prison  at 
San  Quentin,  and  it  shall  have  an  official  staff  conformable  to 
the  laws  of  the  state  in  relation  to  state  prisons;  and  it  shall  be 
lawful  for  courts  to  sentence  convicts  to  the  state  prison  at  San 
Cjuentin,  or  to  the  state  prison  at  Folsom,  in  their  discretion, 
and  the  board  of  directors  shall  have  power  to  transfer  prison- 
ers from  either  prison  to  the  other  one,  when,  in  their  judg- 
ment, such  transfer  is  for  the  best  interests  of  the  state. 
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Sec.  2.  For  the  government  and  management  of  the  Califor- 
nia state  prisons  there  shall  be  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the  senate,  on  or  before 
the  second  Monday  in  January,  a.  d.  1880,  five  directors,  who 
shall  hold  their  office  for  the  term  of  ten  years  from  and  after 
said  second  Monday  in  January,  a.  d.  1880,  and  until  their 
successors  are  appointed  aod  qualified;  provided,  thB,i  said  di- 
rectors so  appointed  shall,  at  their  first  meeting  after  the  pas- 
sage of  this  act,  so  classify  themselves  by  lot,  that  one  of  them 
shall  go  out  of  office  in  two  years,  one  of  them  in  four  years, 
one  of  them  in  six  years,  one  of  them  in  eight  years,  and  one 
of  them  in  ten  years  after  said  second  Monday  in  January, 
A.  D.  1880;  and  an  entry  of  such  classification  shall  be  made  in 
the  minutes  of  said  directors,  signed  by  them,  and  a  duplicate 
thereof  shall  be  filed  in  the  office  of  the  secretary  of  state. 
And  on  or  before  the  second  Monday  in  January,  a.  d.  1882, 
and  at  the  same  time  biennially  thereafter,  the  governor  shall 
appoint,  by  and  with  the  advice  and  consent  of  the  senate,  one 
director,  ^hose  term  of  office  shall  be  for  a  period  of  ten  years, 
commencing  with  said  second  Monday  in  January.  And  each 
director  shall  subscribe  an  oath  of  office,  which  shall  be  in- 
dorsed on  his  commission. 

Sec.  3.  At  the  first  meeting  of  the  directors  after  the  passage 
of  this  act,  and  at  their  meeting  in  January,  biennially  there- 
after, they  shall  elect  one  of  their  number  president  of  the 
board. 

Sec  4.  A  majority  of  the  board  shall  constitute  a  quorum  for 
the  transaction  of  business,  but  no  order  of  the  board  shall  be 
valid  unless  it  is  entered  on  the  journal,  and  is  concurred  in  by 
three  members. 

Sec.  5.  It  shall  be  the  duty  of  the  directors: 

First — To  determine  the  necessary  officers  of  the  prisons, 
other  than  those  of  wardens  and  clerks,  specifying  their  duties 
severally,  and  fixing  their  salaries;  to  prescribe  rules  and  reg- 
ulations for  the  government  of  the  prisons,  and  to  revise  and 
change  the  same  from  time  to  time  as  circumstances  may  re- 
quire; provided,  the  warden  may  make  such  temporary  rules  and 
orders  as  he  may  deem  proper,  to  be  in  force  until  the  next 
meeting  of  the  board.  At  least  three  of  said  directors  shall 
visit  the  prison  in  company  on  the  first  Tuesday  in  each  mouth, 
or  as  soon  thereafter  as  may  be  practicable,  and  examine  all  the 
different  departments,  and  audit  all  claims  against  the  prisons^ 
The  directors  shall  cause  an  inspection  of  the  prisons  to  be 
made  by  one  of  their  number  at  least  once  in  each  month. 
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Second — The  directors  shall  meet  at  the  state  prisons  within 
the  first  ten  days  in  January,  April,  July,  and  October  of  each 
year,  and,  in  addition  to  the  duties  above  described,  they  shall 
examine  the  books  and  accounts  of  the  wardens  and  clerks. 

Third — To  enter  on  their  journal  the  result  of  all  examina- 
tions and  of  all  other  official  acts,  which  shall  be  signed  by 
the  members  present. 

Fourth — On  or  before  the  first  day  of  November,  a.  d.  1880, 
and  annually  thereafter,  to  report  to  the  governor  the  condition 
of  the  prisons,  together  with  a  detailed  statement  of  their  re- 
ceipts and  expenditures,  and  such  suggestions  as  their  interests 
may  require. 

Sec.  6.  The  board  of  directors  shall  have  power  to  establish 
an  office  in  San  Francisco,  and  employ  a  secretary. 

Seo.  7.  The  directors  shall  appoint  a  warden  for  each  prison, 
who  shall  take  and  subscribe  an  oath  or  affirmation  faithfully 
to  discharge  the  duties  of  his  office,  and  enter  into  a  bond  to 
the  state  of  California  in  the  sum  of  twenty-five  thousand  dol- 
lars, with  two  or  more  sureties,  to  be  approved  by  the  directors 
and  the  attorney-general  of  the  state,  conditioned  for  the  faith- 
ful performance  of  the  duties  which  may  devolve  upon  him  as 
such  officer,  and  ho  shall  hold  his  office  for  four  years. 

Seo.  8.  The  wardens  shall  reside  at  the  state  prisons  to  which 
they  are  respectively  assigned,  in  houses  provided  and  fur- 
nished at  the  expense  of  the  state;   and  it  shall  be  their  duty: 

First — ^To  fill  all  subordinate  positions  that  may  be  created 
by  order  of  the  board  of  directors,  by  appointment  of  suitable 
persons  thereto. 

Second — To  supervise  the  government,  discipline,  and  police 
of  the  prison. 

Third — ^To  give  all  needful  directions  to  the  inferior  officers, 
and  secure  from  each  a  faithful  discharge  of  their  several  duties. 

Fourth — To  make  frequent  examinations  into  the  state  of  the 
prisons,  the  health,  condition,  and  safety  of  the  convicts. 

Fifth — To  report  as  often  as  they  may  be  required  to  the  direct- 
ors, the  number  of  guards  employed,  their  names  and  duties, 
and  such  other  matters  as  may  be  required. 

Sixth — To  have  general  charge  of  all  departments  of  the 
prisons,  and  of  the  officers. 

Seventh — To  bring  any  and  all  suits  at  law  or  in  equity  aris- 
ing in  his  department  that  may  be  necessary  to  protect  the 
rights  of  the  state  in  matters  connected  with  the  prisons  and 
their  management,  in  the  name  of  the  board  of  state  prison  di- 
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rectors,  aad  to  prosecute  the  same  with  the  consent  of  the 
board  of  directors. 

Sec.  9.  The  board  of  directors  shall  appoint  a  clerk  for  each 
prison,  who  shall  take  an  oath  of  office,  and  enter  into  a  bond 
to  the  state,  with  sureties  satisfactory  to  the  board,  in  the  sum 
of  five  thousand  dollars,  that  they  will  faithfully  discharge  the 
duties  which  devolve  upon  them.  The  clerks  shall  hold  their 
office  for  the  period  of  four  years,  unless  sooner  removed  by  the 
board  for  misconduct,  incompetency,  or  neglect  of  duty. 

Seg.  10.  The  clerks  shall  keep  the  accounts  of  the  prisons  to 
which  they  are  severally  appointed  in  such  manner  as  to  exhibit 
clearly  all  its  financial  transactions.  A  register  of  convicts 
shall  be  kept,  in  which  shall  be  entered  the  name  of  each  con- 
vict, the  crime  of  which  he  is  convicted,  the  period  of  his  sen- 
tence, from  what  county,  by  what  court  sentenced,  his  nativity, 
to  what  degree  educated,  at  what  institution,  and  under  what 
system;  an  accurate  description  of  his  person,  and  whether  he 
has  been  previously  confined  in  a  state  prison  in  this  or  any 
other  state,  and  if  so,  when  and  how  he  was  discharged.  The 
clerks  shall  also  act  as  secretaries  of  the  board  while  in  session 
at  the  prisons. 

Sec.  11.  The  board  of  directors  are  hereby  authorized  and  re- 
quired to  contract  for  provisions,  clothing,  medicines,  forage, 
fuel,  and  all  other  supplies  needed  for  the  support  of  the  pris- 
ons for  any  period  of  time,  not  exceeding  one  year,  and  such 
contract  shall  be  limited  to  bona  fide  dealers  in  the  several 
classes  of  articles  contracted  for.  Such  contracts  shall  be 
given  to  the  lowest  bidder  at  a  public  letting  thereof,  if  the 
price  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the 
usual  market  value  and  prices.  Each  bid  shall  be  accompanied 
by  such  security  as  the  board  may  require,  conditional  upon  the 
bidder  entering  into  a  contract  upon  the  terms  of  his  bid,  on 
notice  of  the  acceptance  thereof,  and  furnishing  a  penal  bond, 
with  good  and  sufficient  sureties,  in  such  sum  as  the  board 
may  direct  and  to  their  satisfaction  that  he  will  faithfully  per- 
form his  contract.  Notice  of  the  time,  place,  and  conditions  of 
the  letting  of  each  contract  shall  be  given  for  at  least  two  con- 
secutive weeks  in  two  daily  newspapers  printed  and  published 
iu  the  city  of  San  Francisco,  and  in  one  newspaper  printed  and 
published  in  the  city  of  Sacramento,  and  in  one  newspaper 
printed  and  published  in  the  county  where  the  prison  to  be 
supplied  is  situated.  If  all  the  bids  made  as  such  letting  are 
deemed  unreasonably  high,  the  board  may,  in  their  discretion, 
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decline  to  contract,  and  may  again  advertise  for  proposals,  and 
may  so  continue  to  renew  tbe  advertisement  until  satisfactory 
contracts  are  made;  and  in  the  mean  time  the  board  may  con- 
tract with  any  one  whose  ofifer  is  regarded  just  and  equitable, 
but  no  contract  thus  made  shall  run  more  than  sixty  days, 
nor  in  any  case  extend  beyond  the  public  letting.  No  bid  shall 
be  accepted,  nor  a  contract  entered  into  in  pursuance  thereof, 
when  such  bid  is  higher  than  any  other  bid  at  the  same  letting 
for  the  same  class  or  schedule  of  articles,  and  when  a  contract 
can  be  had  at  such  lower  bid .  When  two  or  more  bids  for  the 
same  article  or  articles  are  equal  in  amount,  the  board  may 
select  the  one  which,  all  things  considered,  may  by  them  be 
thought  best  for  the  interests  of  the  state,  or  they  may  divide 
the  contract  between  the  bidders,  as  in  their  judgment  may 
seem  proper  and  right.  [Amendment,  approved  and  in  effect 
March  14,  1881. 

Seo.  12.  The  board  of  directors  shall  have  power,  in  their 
discretion,  to  purchase  any  clay  lands  suitable  for  brick-mak- 
ing that  may  lie  contiguous  to  the  San  Quentin  prison  grounds, 
not  to  exceed  in  value  the  sum  of  fifteen  thousand  dollars. 

Seo.  13.  No  person  shall  be  appointed  to  any  office,  or  be 
employed  in  the  prisons  on  behalf  of  the  state,  who  is  a  con- 
tractor, or  the  agent  or  employ6  of  a  contractor,  or  who  is  in- 
terested, directly  or  indirectly,  in  any  business  carried  on 
therein;  and  no  male  person  who  is  not  a  qualified  elector  of 
the  state  of  California  shall  be  appointed  by  the  wardens  to 
any  office  in  or  about  the  prisons,  nor  shall  any  one  be  em- 
ployed or  appointed  by  virtue  of  this  act  who  is  in  the  habit  of 
intemperate  use  of  intoxicating  liquors.  A  single  act  of  in- 
toxication shall  justify  discharge  or  removal. 

Sec.  14.  The  governor  shall  have  the  power  to  remove  either 
of  the  directors  for  misconduct,  incompetency,  or  neglect  of 
duty,  upon  proper  notice  to  him  or  them,  accompanied  by  copies 
of  written  charges,  he  or  they  having  an  opportunity  to  be  heard 
thereon. 

Sec  15.  If  the  office  of  director  shall  become  vacant  by 
death,  resignation,  removal  by  the  governor,  or  any  other 
cause,  the  vacancy  shall  be  filled  for  the  unexpired  term  by 
the  governor,  by  and  with  the  advice  and  consent  of  the  senate. 

Seo.  16.  The  wardens  and  clerks  may  be  removed  by  the 
board  of  directors  at  any  time  for  misconduct,  incompetency, 
or  neglect  of  duty;  and  all  other  officers  and  employes  may  be 
removed  at  any  time  at  the  pleasure  of  the  warden. 
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Sec.  17.  The  directors  shall  receive  no  compensation,  other 
than  ten  cents  per  mile  for  traveling  expenses,  and  one  hun- 
dred dollars  ($100)  per  month  for  other  expenses  incurred  while 
engaged  in  the  performance  of  official  duties.  The  warden 
shall  receive  a  salary  not  less  than  two  thousand  and  four  hun- 
dred dollars  ($2,400),  and  not  to  exceed  three  thousand  dollars 
($3,000)  per  annum,  in  the  discretion  of  the  directors.  The 
clerks  shall  receive  one  thousand  and  five  hundred  dollars 
^$1,500)  per  annum,  and  all  other  officers  and  employes  shall 
receive  such  compensation  as  the  board  of  directors  shall  deem 
just  and  equitable  in  each  case.  [Approved  and  in  effect  March 
14.  1881. 

Sbc.  18.  All  moneys  received  or  collected  by  the  wardens  by 
virtue  of  this  act,  shall  be  paid  by  them  into  the  state  treasury 
to  the  credit  of  a  fund  to  be  known  as  the  state  prison  fund,  at 
least  as  often  as  once  per  month,  excepting  so  much  thereof  as 
may  be  necessary  to  pay  the  current  expenses.  The  wardens 
shall  require  vouchers  for  all  moneys  by  them  expended,  and 
safely  keep  the  same  on  file  in  their  respective  offices  at  the 
prisons.  For  all  sums  of  money  required  to  be  paid,  other  than 
for  the  uses  above  named,  as  well  as  for  said  uses  when  there  is 
not  sufficient  money  in  the  hands  of  the  wardens,  drafts  shall 
be  drawn  on  the  controller  of  state,  signed  by  at  least  three  of 
the  state  prison  directors,  and  countersigned  by  the  warden, 
and  the  controller  of  state  shall  draw  his  warrant  on  the  state 
treasurer,  who  shall  pay  the  same  out  of  any  moneys  belonging 
to  the  state  prison  fund,  or  appropriated  for  the  use  or  support 
of  the  state  prisons.  [Amendment,  approved  and  in  effect  March 
14,  1881. 

Seo.  19.  AH  revenues  of  the  prisons,  unless  herein  otherwise 
provided,  shall  be  paid  to  the  wardens,  who  alone  are  author- 
ized to  receipt  for  the  same  and  discharge  from  liability.  When 
any  sum  of  money  is  paid  to  the  wardens,  they  shall  cause  the 
sanie  to  be  properly  entered  on  the  books  by  the  clerks. 

Sec.  20.  On  payment  of  any  moneys  into  the  state  treasury, 
as  provided  in  this  act,  the  wardens  and  state  treasurer  shall 
report  to  the  controller  of  state  the  amount  so  paid,  and  the 
state  treasurer  shall  give  the  wardens  a  receipt  therefor,  which 
receipt  shall  be  filed  with  the  controller.  The  wardens  shall 
report  to  the  controller  of  state  the  amount  of  money  paid  into 
the  said  treasury  by  them  during  each  month,  and  shall  also  re- 
port to  said  controller  of  state  the  amounts  received  and  dis- 
bursed by  them  every  three  months,  and  during  the  period  for 
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which  such  report  shall  be  made,  which  quarterly  report  shall 
be  signed  by  the  warden  and  at  least  three  of  the  directors. 
[Amendment^  approved  and  in  effect  March  14,  1881. 

Sec.  21.  All  convicts  not  employed  on  contracts  may  be  em- 
ployed by  authority  of  the  board  of  directors,  under  charge  of 
the  wardens  and  such  skilled  foremen  as  he  may  deem  neces- 
sary in  the  performance  of  work  for  the  state,  or  in  the  manu- 
facture of  any  article  or  articles  which,  in  the  opinion  of  the 
board,  may  inure  to  the  best  interests  of  the  state;  and  the 
board  of  directors  are  hereby  authorized  to  purchase,  from  time 
to  time,  such  tools,  machinery,  and  materials,  and  to  direct  the 
employment  of  such  skilled  foremen  as  may  be  necessary  to 
carry  out  the  provisions  of  this  section,  and  to  dispose  of  the 
articles  manufactured  and  not  needed  by  the  state,  for  cash, 
at  public  auction  or  otherwise.  If  by  auction,  after  having  first 
given  notice  of  such  sale  by  advertising  the  time  and  place  thereof, 
together  with  a  list  of  the  articles  to  be  sold,  in  ten  consecutive 
issues  of  two  or  more  daily  newspapers  of  general  circulation  pub- 
lished in  the  city  and  county  of  San  Francisco.  The  money  re- 
ceived from  the  sale  of  all  articles  so  sold  shall  be  paid  into  the 
state  treasury,  by  the  warden  of  the  prison,  to  the  credit  of  the 
fund  of  said  prison. 

Sec  22.  In  the  treatment  of  the  prisoners  the  follovnng  gen* 
eral  rules  shall  be  observed:  Each  convict  shall  be  provided  with 
a  bed  of  straw,  or  other  suitable  material,  and  sufficient  covering 
of  blankets,  and  shall  be  supplied  with  garments  of  coarse,  sub- 
stantial material,  of  distinctive  manufacture,  and  with  sufficient 
plain  and  wholesome  food,  of  such  variety  as  may  be  most  con- 
ducive to  good  health. 

Secvmd — No  punishment  shall  be  infficted,  except  by  the  order 
and  under  the  direction  of  the  wardens. 

Third — The  warden  shall  keep  a  correct  account  of  all  money 
and  valuables  upon  the  prisoner  when  delivered  at  the  prison, 
and  shall  pay  the  amount,  or  the  prdceeds  thereof,  or  return 
the  same  to  the  convict  when  discharged,  or  to  his  legal  repre* 
sentatives  in  case  of  his  death ;  and  in  case  of  the  death  of  such 
convict  without  being  released,  if  no  legal  representative  shall 
demand  such  property  within  five  years,  the  same  shall  be  paid 
into  the  state  prison  fund. 

Fourth — The  rules  and  regulations  prescribing  the  duties  and 
obligations  of  the  prisoners  shall  be  printed  and  hung  up  in 
each  cell  and  shop. 

Fifth — ^Each  convict,  when  he  leaves  the  prison,  shall  be  sup- 
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plied  with  the  money  taken  from  him  when  he  entered,  and 
which  he  has  not  disposed  of,  together  with  any  sum  which  may 
have  been  earned  by  him  for  his  own  account,  allowed  to  him 
by  the  state  for  good  conduct  or  diligent  labor,  or  may  have 
been  presented  to  him  from  any  source;  and  in  case  the  prisoner 
has  not  funds  sufficient  for  present  purposes,  he  shall  be  fur- 
nished with  five  dollars  in  money,  a  suit  of  clothes  costing  not 
more  than  ten  dollars,  and  a  half-fare  ticket  to  the  place  where 
sentenced,  if  the  prisoner  desires  to  return  there,  or  to  any 
other  place  of  the  same  cost;  and  he  shall  be  entitled,  if  he  so 
elect,  to  immunity  from  having  his  hair  cut,  or  from  being 
shaved,  for  three  calendar  months  immediately  prior  to  his  dis- 
charge. It  shall  not  be  lawful,  for  the  officers  of  the  prison  to 
famish,  or  permit  to  be  furnished,  to  any  one,  for  publication, 
the  name  of  any  prisoner  about  to  be  discharged.  When  the 
warden,  and  such  other  officers  as  may  be  designated  by  the 
directors  to  act  with  him  in  such  cases,  shall  be  of  opinion  that 
any  convict  is  insane,  they  shall  make  proper  examination,  and 
if  they  remain  of  the  opinion  that  such  person  is  insane,  the 
warden  shall  certify  the  fact  to  the  superintendent  of  one  of  the 
state  asylums  for  the  insane,  and  shall  forthwith  send  such  con- 
vict to  said  asylum  for  care  and  treatment.  It  shall  be  the  duty 
of  the  warden,  also,  to  send  to  the  directors  a  copy  of  such  cer- 
tificate, and  thereafter  a  statement  as  to  his  subsequent  acts  re- 
garding the  said  insane  convict.  And  it  shall  be  the  duty  of  the 
superintendent  of  the  insane  asylum  to  receive  such  insane  con- 
vict and  keep  him  until  cured.  It  shall  be  his  duty,  upon  the 
receipt  of  such  insane  convict,  to  notify  the  directors  of  the 
fact,  giving  name,  date,  and  where  from,  and  from  whose  hands 
received.  When,  in  the  opinion  of  the  superintendent,  such 
insane  convict  is  cured  of  insanity,  it  shall  be  his  duty  to  imme- 
diately notify  the  directors  thereof;  and  it  shall  be  his  duty, 
also,  to  notify  the  warden  of  the  prison  from  whence  he  was 
received,  who  shall  immediately  send  for,  take,  and  receive  the 
said  convict  back  into  the  prison,  the  time  passed  at  the  asylum 
counting  as  a  part  of  such  convict's  sentence.  Before  discharg- 
ing any  convict  who  may  be  insane  at  the  time  of  the  expira- 
tion of  his  sentence,  the  warden  shall  first  give  notice,  in  writ- 
ing, to  a  judge  of  a  superior  court  of  the  county  in  which  the 
state  prison  may  be  located,  over  which  he  has  control,  of  the 
fact  of  such  insanity;  whereupon  said  court  shall  forthwith 
.  make  an  order,  and  deliver  the  same  to  the  sheriff  of  said  county, 
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commanding  bim  to  remove  such  insane  convict  and  take  bim 
before  said  court.  Upon  tbe  receipt  of  sucb  order,  it  sball  be 
tbe  duty  of  said  sberiff  to  wbom  it  is  directed  to  execute  and  re- 
turn tbe  same  fortbwitb  to  tbe  court  by  wbom  it  was  issued, 
and  tbereupon  tbe  said  court  sball  cause  proper  examination  to 
be  made  by  medical  experts,  and  if  it  sball  satisfactorily  appear 
tbat  sucb  convict  is  insane,  said  court  sball  order  bim  to  be  con- 
fined in  one  of  tbe  insane  asylums.  Tbe  sberiff  sball  receive 
tbe  same  compensation  as  for  transferring  a  prisoner  to  tbe 
state  prison,  and  to  be  paid  in  tbe  same  manner.  If  any  judge^ 
after  baving  been  so  notified  by  tbe  warden,  sball  neglect  to 
cause  sucb  order  to  be  made  as  berein  provided,  or  any  sucb 
sberifif  sball  neglect  to  remove  sucb  insane  convict,  as  required 
by  tbe  provisions  of  tbis  section,  it  sball  be  tbe  duty  of  tbe 
warden  to  cause  sucb  insane  convict  to  be  removed  before  a 
superior  court  of  a  county  in  wbicb  tbe  state  prison  is  located, 
in  cbarge  of  an  officer  of  tbe  prison,  or  otber  suitable  person, 
for  tbe  purpose  of  examination;  and  tbe  cost  of  sucb  removal 
sball  be  paid  out  of  tbe  state  treasury,  in  tbe  same  manner  as 
wben  removed  by  tbe  sberiff  as  berein  provided. 

Sec.  23.  Tbe  board  of  state  prison  directors  of  tbis  state 
sball  require  of  every  able-bodied  convict  confined  in  a  state 
prison  as  many  bours  of  faitbful  labor,  in  eacb  and  every  day 
during  bis  term  of  imprisonment,  as  sball  be  prescribed  by  tbe 
rules  and  regulations  of  tbe  prison,  and  every  convict  faitbfully 
performing  sucb  labor,  and  being  in  all  respects  obedient  to 
tbe  rules  and  regulations  of  tbe  prison,  or  if  unable  to  work, 
yet  faitbful  and  obedient,  sball  be  allowed  from  bis  term,  in- 
stead and  in  lieu  of  tbe  credits  beretofore  allowed  by  law,  a  de- 
duction of  two  montbs  in  eacb  of  tbe  first  two  years,  four 
montbs  in  eacb  of  tbe  next  two  years,  and  five  montbs  in  each 
of  tbe  remaining  years  of  said  term;  provided,  tbat  any  such 
convict  who  sball  commit  an  assault  upon  bis  keeper,  or  any 
foreman,  officer,  or  convict,  or  otberwise  endanger  life,  or  by 
any  flagrant  disregard  of  tbe  rules  of  tbe  prison,  or  any  mis- 
demeanor whatever,  sball  forfeit  all  deductions  of  time  earned 
by  bim  for  good  conduct  before  tbe  commission  of  such  offense; 
sucb  forfeiture,  however,  sball  only  be  made  by  the  board  of 
directors,  after  due  proof  of  tbe  offense,  and  notice  to  the 
offender;  nor  shall  sucb  forfeiture  be  imposed  wben  a  party  has 
violated  any  rule  or  rules  without  violence  or  evil  intent,  of 
which  the  directors  shall  be  tbe  sole  judges.     The  name  of  no. 
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eonyict  who  attempts  to  escape,  after  the  passage  of  this  act» 
shall  be  sent  by  the  state  prison  officials  to  the  governor  for  the 
credits  herein  provided. 

Seo.  24.  All  criminals  sentenced  to  the  state  prisons  by  the 
authority  of  the  United  States,  shall  be  received  and  kept  ac- 
cording to  the  sentence  of  the  court  by  which  they  were  tried , 
and  the  prisoners  so  confined  shall  be  subject,  in  all  respects, 
to  the  same  discipline  and  treatment  as  though  committed  un- 
der the  laws  of  this  state.  The  wardens  are  hereby  authorized 
to  charge  and  receive  from  the  United  States,  for  the  use  of  the 
state,  an  amount  sufficient  for  the  support  of  each  prisoner,  the 
cost  of  all  clothing  that  may  be  furnished,  and  one  dollar  per 
month  for  the  use  of  the  prisoner.  No  other  or  further  charge 
shall  be  made  by  any  officer  for  or  on  account  of  such  prisoners. 

Sec.  25.  After  the  first  day  of  January,  eighteen  hundred 
and  eighty-two,  the  labor  of  convicts  shall  not  be  let  out  by 
contract  to  any  person,  copartnership,  company,  or  corporation, 
by  the  state  board  of  prison  directors,  nor  shall  they  let  out 
any  such  labor  prior  to  January  first,  eighteen  hundred  and 
eigbty-two,  by  contract  extending  beyond  such  date;  provided, 
that  after  the  passage  of  this  act,  no  skilled  convict  labor  shall 
be  let  or  contracted  out  at  a  price  less  than  one  dollar  per  day 
for  each  convict;  provided ,  further,  that  this  section  shall  not  ap- 
ply to  contracts  heretofore  entered  into. 

Sec.  26.  The  board  of  directors  shall  have  power  to  con- 
tract for  the  supply  of  gas  and  water  for  said  prisons,  upon 
such  terms  as  said  board  shall  deem  to  be  for  the  best  interest 
of  the  state,  or  to  manufacture  gas  or  furnish  water  themselves, 
at  their  option. 

Sec.  27.  No  officer  or  employ^  shall  receive,  directly  or  in- 
directly, any  compensation  for  his  services  other  than  that  pre- 
scribed by  the  directors;  nor  shall  he  receive  any  compensation 
whatever,  directly  or  indirectly,  for  any  act  or  service  which  he 
may  do  or  perform  for  or  on  behalf  of  any  contractor,  or  agent, 
or  employ^  of  a  contractor.  For  any  violation  of  the  provis- 
ions of  this  section,  the  officer,  agent,  or  employ^  of  the  state 
shall  be  discharged  from  his  office  or  service;  and  every  con- 
tractor, or  employ^,  or  agent  of  a  contractor  engaged  therein, 
shall  be  expelled  from  the  prison  grounds,  and  not  again  per- 
mitted within  the  same  as  a  contractor,  agent,  or  employ^. 

Sec.  28.  No  officer  or  employ 6  of  the  state,  or  contractor 
or  employ^  of  a  contractor,  shall,  without  permission  of  the 
board  of  directors,  make  any  gift  or  present  to  a  convict,  or  re- 
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ceire  any  from  a  convict,  or  have  any  barter  or  dealings  with  a 
piisoner.  For  eserj  violation  of  the  provisions  of  this  section, 
the  party  engaged  therein  shall  incur  the  same  penalty  as  pre- 
scribed in  section  twenty-seven. 

Sec.  29.  No  officer  or  employ^  of  the  prison  shall  be  inter- 
ested, directly  or  indirectly,  in  any  contract  or  purchase  made 
or  authorized  to  be  made  by  any  one  for  or  on  behalf  of  the 
prisons. 

[Sec.  30.  Repealed  by  act  approved  and  in  eflfect  March  14, 
1881.     Statutes  1881,  79.] 

Sec.  31.  There  shall  be  printed  annually,  for  the  use  of  the 
prisons,  five  hundred  copies  of  the  annual  report  of  the  board 
of  directors,  and  the  clerk  shall  annually  transmit  to  each  of 
the  state  prisons  in  the  United  States  one  copy  of  such  report. 

Sec.  32.  All  the  bonds  of  officers  and  employes  under  this 
act  shall  be  deposited  with  the  secretary  of  state. 

Seo.  33.  If  any  of  the  shops  or  buildings  in  which  convicts 
are  employed  are  destroyed  in  any  way,  or  injured  by  fire  or 
otherwise,  they  may  be  rebuilt  or  repaired  immediately,  under 
the  direction  of  the  board  of  directors,  by  and  with  the  advice 
and  consent  of  the  governor,  attorney-general,  and  secretary  of 
state,  and  the  expenses  thereof  paid  out  of  any  funds  in  the 
state  treasury  not  otherwise  appropriated  by  law. 

Seo.  34.  The  board  of  directors  must  report  to  the  governor 
from  time  to  time  the  names  of  any  and  all  persons  confined  in 
the  state  prisons  who,  in  their  judgment,  ought  to  be  pardoned 
out  and  set  at  liberty  on  account  of  good  conduct,  or  unusual 
term  of  sentences,  or  any  other  cause,  which,  in  their  opinion, 
should  entitle  such  prisoner  to  pardon. 

Seo.  35.  All  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed. 

Seo.  36.  This  act  shall  take  eflfect  immediately.  [Approved^ 
April  15,  1880;  Statulea  1880,  67.  Amended  March  15,  1881; 
Statutes  1881,  79. 
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TITLE   II. 

OP  COUNTY  JAILS. 

SscnoN  1597.  County  jails,  by  whom  kept  and  for  what  used. 

1598.  Rooms  required  in  county  jails. 

1599.  Prisoners  to  be  classified. 

1600.  Prisoners  committed  must  be  actually  confined. 

1601.  Sheriff  to  receive  prisoners  committed  by  United  States 

courts. 

1602.  Sheriff  or  jailer  answerable  for  safe  keeping  of  such  prison- 

ers. 

1603.  When  jail  of  a  contiguous  county  may  be  used. 

1604.  Keeper  of  jail  in  contiguous  county  to  receive  prisoners. 

1605.  When  jail  in  contiguous  county  to  cease  to  be  used. 

1606.  Prisoners  to  be  returned  to  proper  county. 

1607.  Prisoners  may  be  removed  in  case  of  fire. 

1608.  Prisoners  may  be  removed  in  case  of  pestilence. 

1609.  Papers  served  on  jailer  for  prisoner. 

1610.  Guard  for  jail. 

1611.  Sheriff  to  receive  all  persons  duly  committed. 

1612.  Prisoners  on  civil  process,  when  not  to  be  received. 

1613.  Prisoners  may  be  required  to  labor. 

1614  Rules  and  regulations  for  the  performance  of  labor. 

1597.  The  common  jails  in  the  several  counties  of  this  state 
are  kept  by  the  sheriffs  of  the  counties  in  which  they  are 
respectively  situated,  and  are  used  as  follows: 

1.  For  the  detention  of  persons  committed  in  order  to  secure 
their  attendance  as  witnesses  in  criminal  cases; 

2.  For  the  detention  of  persons  charged  with  crime  and  com- 
mitted for  trial; 

3.  For  the  confinement  of  persons  committed  for  contempt, 
or  upon  civil  process,  or  by  other  authority  of  law; 

4.  For  the  confinement  of  persons  sentenced  to  imprison- 
ment therein  upon  a  conviction  for  crime. 

1598.  Each  county  jail  must  contain  a  sufficient  number  of 
rooms  to  allow  all  persons  belonging  to  either  one  of  the  follow- 
ing classes  to  be  confined  separately  and  distinctly  from  per- 
sons belonging  to  either  of  the  other  classes: 

1.  Persons  committed  on  criminal  process  and  detained  for 
trial; 

2.  Persons  already  convicted  of  crime  and  held  under  sen- 
tence; 
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3.  Persons  detained  as  witnesses  or  held  under  civil  process, 
or  under  an  order  imposing  punishment  for  a  contempt; 

4.  Males  separately  from  females. 

1599.  Persons  committed  on  criminal  process  and  detained 
for  trial,  persons  convicted  and  under  sentence,  and  persons 
committed  upon  civil  process,  must  not  be  kept  or  put  in  the 
same  room,  nor  shall  male  and  female  prisoners  (except  husband 
and  wife)  be  kept  or  put  in  the  same  room. 

1600.  A  prisoner  committed  to  the  county  jail  for  trial  or 
for  examination,  or  upon  conviction  for  a  public  ofifense,  must 
be  actually  confined  in  the  jail  until  he  is  legally  discharged; 
and  if  he  is  permitted  to  go  at  large  out  of  the  jail,  except  by 
virtue  of  a  legal  order  or  process,  it  is  an  escape. 

1601.  The  sheriflf  must  receive,  and  keep  in  the  county  jail, 
any  prisoner  committed  thereto  by  process. or  order  issued  un- 
der the  authority  of  the  United  States,  until  he  is  discharged 
according  to  law,  as  if  he  had  been  committed  under  process 
issued  under  the  authority  of  this  state;  provision  being  made 
by  the  United  States  for  the  support  of  such  prisoner. 

1602.  A  sheriff,  to  whose  custody  a  prisoner  is  committed,  as 
provided  in  the  last  section,  is  answerable  for  his  safe  keeping 
in  the  courts  of  the  United  States,  according  to  the  laws  thereof. 

1608.  When  there  is  no  jail  in  the  county,  or  when  the  jail 
becomes  unfit  or  unsafe  for  the  confinement  of  prisoners,  the 
county  judge  may,  by  a  written  appointment  filed  with  the 
county  clerk,  designate  the  jail  of  a  contiguous  county  for  the 
confinement  of  the  prisoners  of  his  county,  or  of  any  of  them, 
and  may  at  any  time  modify  or  annul  the  appointment. 

1604.  A  copy  of  the  appointment,  certified  by  the  county 
clerk,  must  be  served  on  the  sheriff  or  keeper  of  the  jail  desig- 
nated, who  must  receive  into  his  jail  all  prisoners  authorized  to 
be  confined  therein,  pursuant  to  the  last  section,  and  who  ia 
responsible  for  the  safe  keeping  of  the  persons  so  committed, 
in  the  same  manner  and  to  the  same  extent  as  if  he  was  sheriff 
of  the  county  for  whose  use  his  jail  is  designated,  and  with 
respect  to  the  persons  so  committed  he  is  deemed  the  sheriff  of 
the  county  from  which  they  were  removed. 

1605.  When  a  jail  is  erected  in  the  county  for  the  use  of 
which  the  designation  was  made,  or  its  jail  is  rendered  fit  and 
safe  for  the  confinement  of  prisoners,  the  county  judge  of  that 
county  must,  by  a  written  revocation,  filed  with  the  county 
clerk  thereof,  declare  that  the  necessity  for  the  designation  has 
ceased,  and  that  it  is  revoked. 
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1606.  The  county  clerk  must  immediately  serve  a  copy  of 
the  reyocation  upon  the  sheriff  of  the  county,  who  must  there- 
upon remove  the  prisoners  to  the  jail  of  the  county  from  which 
the  removal  was  had. 

1607.  When  a  county  jail  or  a  building  conti^ous  to  it  is  on 
fire,  and  there  is  reason  to  apprehend  that  the  prisoners  may 
be  injured  or  endangered,  the  sheriff  or  jailer  must  remove 
them  to  a  safe  and  convenient  place,  and  there  confine  them  as 
long  as  it  may  be  necessary  to  avoid  the  danger. 

1608.  When  a  pestilence  or  contagious  disease  breaks  out  in 
or  near  a  jail,  and  the  physician  thereof  certifies  that  it  is  liable 
to  endanger  the  health  of  the  prisoners,  the  county  judge  may, 
by  a  written  appointment,  designate  a  safe  and  convenient 
place  in  the  county,  or  the  jail  in  a  contiguous  county,  as  the 
place  of  their  confinement.  The  appointment  must  be  filed  in 
the  oflSce  of  the  county  clerk,  and  authorize  the  sheriff  to  re- 
move the  prisoners  to  the  place  or  jail  designated,  and  there 
confine  them  until  they  can  be  safely  returned  to  the  jail  from 
which  they  were  taken. 

1609.  A  sheriff  or  jailer  upon  whom  a  paper  in  a  judicial  pro- 
ceeding, directed  to  a  prisoner  in  his  custody,  is  served,  must 
forthwith  deliver  it  to  the  prisoner,  with  a  note  thereon  of  the 
time  of  its  service.  For  a  neglect  to  do  so,  he  is  liable  to  the 
prisoner  for  all  damages  occasioned  thereby. 

1610.  The  sheriff,  when  necessary,  may,  with  the  assent  in 
writing  of  the  county  jud^^^e,  or  in  a  city,  of  the  mayor  thereof, 
employ  a  temporary  guard  for  the  protection  of  the  county  jail, 
or  for  the  safe  keeping  of  prisoners,  the  expenses  of  which  are  a 
county  charge. 

1611.  The  sheriff  must  receive  all  persons  committed  to  jail 
by  competent  authority,  and  provide  them  with  necessary  food, 
clothing,  and  bedding,  for  vshicb  he  shall  be  allowed  a  reason- 
able compensation,  to  be  determined  by  the  board  of  super- 
visors, and,  except  as  provided  in  the  next  section,  to  be  paid 
out  of  the  county  treasury. 

1612.  Whenever  a  person  is  committed  upon  process  in  a 
civil  action  or  proceeding,  except  when  the  people  of  this  state 
are  a  party  thereto,  the  sheriff  is  not  bound  to  receive  such  per- 
son, unless  security  is  given  on  the  part  of  the  party  at  whose 
instance  the  process  is  issued  by  a  deposit  of  money,  to  meet 
the  expenses  for  him  of  necessary  food,  clothing,  and  bedding, 
or  to  detain  such  person  any  longer  than  these  expenses  are 
provided  for.    This  section  does  not  apply  to  cases  where  a 
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party  is  committed  as  a  punishment  for  disobedience  to  the 
mandates,  process,  writs,  or  orders  of  court. 

1613.  Persons  confined  in  the  county  jail  under  a  judgment 
of  imprisonment  rendered  in  a  criminal  action  or  proceeding, 
may  be  required  by  an  order  of  the  board  of  supervisors  to  per- 
form labor  on  the  public  works  or  ways  in  the  county. 

1614.  The  board  of  supervisors  making  such  order,  may  pre- 
scribe and  enforce  the  rules  and  regulations  under  which  such 
labor  is  to  be  performed. 

■ 
Approved  February  14,  1872. 

Newton  Booth,  Governor. 
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JURIES,  CONTEMPTS,  AND  EVIDENCE. 


CHAPTER  I. 

JURORS. 

Article   I.  Jurobs  in  General. 

II.  Qualifications  and  Exemptions  of  Jurors. 

III.  Of  Selecting  and    Rsturnino  Jurors   for   Courts  or 

Record. 

IV.  Of  Drawing  Jurors  for  Courts  of  Record. 
V.  Of  Summoning  Jurors  for  Courts  of  Record. 

VL  Of  Summoning  Jurors  for  Courts  not  of  Record. 
VIL  Of  Summoning  Jurors  of  Inquest. 
VIII.  Obedience  to  Summons,  how  Enforced. 
IX.  Of  Impaneling  Grand  Juries. 
X.  Of  Impaneling  Trial  Juries  in  Courts  of  Record. 
XI.  Of  Impaneling  Trial  Juries  in  Courts  not  of  Record. 
XII.  Of  Impaneling  Juries  of  Inquest. 

ARTICLE  I. 

JURORS  IN  OXNBBAL. 

Section  190.  Jury  defined. 

191.  Different  kinds  of  juries. 

192.  Grand  jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined. 

190.  A  jury  is  a  body  of  men  temporarily  selected  from  the 
citizens  of  'a  particular  district,  and  invested  with  power  to 
present  or  indict  a  person  for  a  public  offense,  or  to  try  a  ques- 
tion of  fact. 
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1.  Amendments. — Sections  190  to  254,  inclusive,  here  given,  were  sub- 
stituted in  place  of  those  sections  as  originally  passed,  by  act  approved  April 
1,  1880;  in  e£fect  immediately.     Amendments  1880,  21. 

191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  Juries; 

3.  Juries  of  inquest. 

192.  A  grand  jury  is  a  body  of  men,  nineteen  in  number,  re- 
turned in  pursuance  of  law  from  the  citizens  of  a  county,  or 
city  and  county,  before  a  court  of  competent  jurisdiction,  and 
sworn  to  inquire  of  public  offense  committed  or  triable  within 
the  county,  or  city  and  county. 

193.  A  trial  jury  is  a  body  of  men  returned  from  the  citizens 
of  a  particular  district  before  a  court  or  officer  of  competent 
jurisdiction,  and  sworn  to  try  and  determine,  by  verdict,  a  ques- 
tion of  fact. 

194.  A  trial  jury  shall  consist  of  twelve  men;  provided,  that 
in  civil  actions  and  cases  of  misdemeanor,  it  may  consist  of 
twelve,  or  of  any  number  less  than  twelve,  upon  which  the  par- 
ties may  agree  in  open  court. 

195.  A  jury  of  inquest  is  a  body  of  men  summoned  from  the 
citizens  of  a  particular  district  before  the  sheriff,  coroner,  or 
other  ministerial  officer,  to  inquire  of  particular  facts. 

ARTICLE  n. 

QUALIPICATIOKS  AXD  EXEKFTIONS  OF  JTJBORS. 

Section  198.  Who  competent  to  act  as  juror. 

199.  Who  not  competent  to  act  as  juror. 

200.  Who  exempt  from  jury  duty. 

201.  Who  may  be  excused. 

202.  Affidavit  of  claim  to  exemption. 

198.  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  resii^ent  of  the  state  one  year,  and 
of  the  county,  or  city  and  county,  ninety  days  before  being 
selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordinary  in- 
telligence, and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  language; 

4.  Assessed  on  the  last  assessment  roll  of  the  countj,  or  city 
and  county,  on  property  belonging  to  him. 

199.  A  person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the 
preceding  section ;  or, 


Digitized  by 


Google 


467  JUBOBS.  ggl99-a)2 

2.  Who  has  been  convicted  of  malfeasance  in  office,  or  atiy 
felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror  if  he 
be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United  States,  or 
of  this  state; 

2.  A  person  holding  a  county,  city  and  county,  or  township 
office; 

3.  An  attorney  at  law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomination, 
following  his  profession. 

6.  A  teacher  in  a  university,  college,  academy,  or  school; 

6.  A  practicing  physician,  or  druggist,  actually  engaged  in 
the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house,  hosf  i- 
tal,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attendant 
of  the  state  prison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of 
this  state; 

10.  An  express  agent,  mail  carrier,  superintendent,  employ^, 
or  operator  of  a  telegraph  line  doing  a  general  telegraph  busi- 
ness in  the  state,  or  keeper  of  a  public  ferry  or  toll  gate; 

11.  An  active  member  of  the  national  guard  of  California,  or 
an  active  member  of  a  fire  department  of  any  city  and  county, 
city,  town,  or  village  in  this  state,  or  an  exempt  member  of  a 
duly  organized  fire  company  who  had  become  exempt  from  jury 
duty  before  the  passage  of  this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  railroad; 
or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in  this 
state,  upon  a  regular  panel,  who  has  served  as  such  within  a 
year;  but  this  exemption  shall  not  extend  to  a  person  who  is 
summoned  as  a  juror  for  the  trial  of  a  particular  case. 

201.  A  juror  shall  not  be  excused  by  a  court  for  slight  or 
trivial  cause,  or  for  hardship  or  inconvenience  to  his  business, 
but  only  when  material  injury  or  destruction  to  his  property, 
or  of  property  intrusted  to  him,  is  threatened,  or  when  his  own 
health,  or  the  sickness  or  death  of  a  member  of  his  family,  re- 
quires his  absence. 

202.  If  a  person,  exempt  from  liability  to  act  as  a  juror  as 
provided  in  section  200,  be  summoned  as  a  juror,  he  may 
make  and  transmit  his    affidavit  to  the  clerk  of  the  court 
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for  which  he  is  summoned,  stating  his  office,  occupation,  or 
employment;  and  such  affidavit  shall  be  delivered  by  the  clerk 
to  the  judge  of  the  court  where  the  name  of  such  person  is 
called,  and  if  sufficient  in  substance,  shall  be  received  as  an 
excuse  for  non-attendance  in  person.  The  affidavit  shall  then 
be  filed  by  the  clerk. 

ARTICLE  m. 

OF  SELECTING  AND  RETURNINO  JUBORS  FOR  COURTS  OF  RECORD. 

Section  204.  Jury  lists,  by  whom  and  when  to  be  made. 

205.  How  selection  shall  be  made. 

206.  Lists  to  contain  how  many  names. 

208.  Lists  to  be  placed  with  clerk. 

209.  Duty  of  clerk;  jury  boxes. 

210.  Regular  jurors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

204.  Within  thirty  days  after  the  passage  of  this  act  the 
superior  court  in  each  of  the  counties  of  this  state  shall  make 
an  order  designating  the  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors  that,  in  the  opinion  of  said  court, 
will  be  required  for  the  transaction  of  the  business  of 
said  court  during  the  year  ending  on  the  first  day  of  Janu- 
ary, 1881,  and  thereafter,  in  the  month  of  January  in  each 
year,  it  shall  be  the  duty  of  said  court  to  make  an  order  des- 
ignating the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  will,  in  the  opinion  of  said  court, 
be  required  for  the  transaction  of  the  business  of  the  court, 
and  the  court  and  the  trial  of  causes  therein,  during  the  ensu- 
ing year.  And  immediately  after  said  order  shall  be  made,  the 
board  of  supervisors  shall  select,  as  provided  in  the  next  sec- 
tion, a  list  of  persons  to  serve  as  grand  jurors  and  trial  jurors 
in  the  superior  court  of  said  county  during  the  ensuing  year, 
or  until  a  new  list  of  jurors  shall  be  provided.  In  cities  and 
counties  having  over  one  hundred  thousand  inhabitants  such 
selection  shall  be  made  by  the  judges  of  the  superior  court.'^ 

1.  AmendmentB.— Sections  204,  205,  206,  208,  209,  211,  215,  219,  and 
241,  were  amended  at  the  twenty-fourth  session  of  the  legislature,  1881. 
These  amendments  do  not  take  effect  until  January  1,  1882,  and  are  printed 
at  page  471  et  seq.,  post,  immediately  following  section  220. 

205.  They  shall  proceed  to  select  and  list  from  those  as- 
sessed on  tbe  last  preceding  assessment  roll  of  such  county,  or 
city  and  county,  suitable  persons  competent  to  serve  as  jurors; 
and  in  making  such  selection  they  shall  take  the  names  of  such 


*  8e«  Amendments  for  1883,  following  section  290. 
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only  as  are  not  exempt  from  serving,  who  are  in  possession  of 
their  natural  faculties  and  not  infirm  or  decrepit,  of  fair  char- 
acter, of  approved  integrity,  and  of  sound  judgment.* 

206.  The  list  to  be  made  shall  contain  the  number  of  persons 
which  shall  have  been  designated  by  the  court.  The  names  for 
such  list  shall  be  selected  from  the  different  wards  or  townships 
of  the  respective  counties  in  proportion  to  the  number  of  in- 
habitants therein,  as  nearly  as  the  same  can  be  estimated  by  the 
persons  making  such  list.* 

[207.  Repealed  by  act  approved  April  3,  1876;  in  effect  May 
1, 1876.     Amendmenls  1875-6,  86.] 

208.  Certified  lists  of  the  persons  selected  to  serve  as  jurors 
shall  at  once  be  placed  in  the  possession  of  the  county  clerk.* 

209.  On  receiving  such  lists,  the  county  clerk  shall  file  the 
same  in  his  office  and  write  down  the  names  contained  thereon 
on  separate  pieces  of  paper  of  the  same  size  and  appearance,  and 
fold  each  piece  so  as  to  conceal  the  name  thereon.  He  shall  de- 
posit the  pieces  of  paper  having  on  them  the  names  of  the  per- 
sons selected  in  a  box,  to  be  called  the  **jury  box."* 

210.  The  persons  whose  names  are  so  returned  shall  be 
known  as  regular  jurors,  and  shall  serve  for  one  year  and  until 
other  persons  are  selected  and  returned. 

211.  The  names  of  persons,  whether  for  grand  or  trial  jurors, 
shall  be  drawn  from  the  "jury  box;"  and  if,  at  the  end  of  the 
year,  there  shall  be  the  names  of  persons  in  the  "jury  box"  who 
may  not  have  been  drawn  during  the  year  to  serve  as  jurors,  the 
names  of  such  persons  may  be  placed  upon  the  lists  of  jurors 
drawn  for  the  succeeding  year.* 

ARTICLE  IV. 

OF  DRAWING  JURORS  FOR  COURTS  OF  RBCORI>. 

SEcnoN  214.  Order  of  jadge  or  judges  for  drawing  of  jury. 

215.  Sheriff  to  be  notified. 

216.  Repealed. 

217.  Repealed. 

218.  Repealed. 

219.  Drawing,  how  condacted. 

220.  Preservation  of  ballots  drawn. 

221.  Copy  of  list  to  be  famished  by  clerk,  when. 

214.  Whenever  the  business  of  the  superior  court  shall  re- 
quire the  attendance  of  a  trial  jury  for  the  trial  of  criminal 
cases,  or  where  a  trial  jury  shall  have  been  demanded  in  any 
cause  or  causes  at  issue  in  said  court,   and  no  jury  is  in 


*  Sm  Amandments  for  1883»  foUowing  teetion  3a0. 
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attendance,  the  court  may  make  an  order  directing  a  trial 
jury  to  be  drawn,  and  summoned  to  attend  before  said  court. 
Such  order  shall  specify  the  number  of  jurors  to  be  drawn,  and 
the  time  at  which  the  jurors  are  required  to  attend.  And  the 
court  may  direct  that  such  causes,  either  cnminal  or  civil,  in 
which  a  jury  may  be  required,  or  in  which  a  jury  may  have  been 
demanded,  be  continued,  and  fixed  for  trial  when  a  jary  shall 
be  in  attendance. 

215.  Immediately  upon  the  order  mentioned  in  the  preceding 
sed;ion  being  made,  the  clerk  shall,  in  the  presence  of  the  court, 
proceed  to  draw  the  jurors  from  the  "jury-box."* 

[216,  217,  and  218.  Repealed  by  act,  approved  April  1, 1880; 
ia  effect  immediately.    Amendments  1880,  21.] 

219.  The  clerk  must  conduct  said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  jurors  so 
as  to  mix  the  slips  of  paper  upon  which  such  names  are  written 
as  well  as  possible;  he  must  then  draw  from  the  box  as  many 
slips  of  paper  as  are  ordered  by  the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  minutes 
of  the  court,  which  must  show  the  name  contained  on  every  slip 
of  paper  so  drawn  from  the  **  jury-box." 

3.  If  the  name  of  any  person  is  drawn  from  the  box  who  is 
deceased  or  insane,  or  who  may  have  permanently  removed 
from  the  county,  or  who  is  exempt  from  jury  service,  and  the 
fact  shall  be  made  to  appear  to  the  satisfaction  of  the  court,  the 
name  of  such  person  shall  be  omitted  from  the  list,  and  the  slip 
of  paper  containing  such  name  be  destroyed  and  another  juror 
drawn  in  his  place,  and  the  fact  shall  be  entered  upon  the 
minutes  of  the  court.  The  same  proceeding  shall  be  had  as 
often  as  may  be  necessary  until  the  whole  number  of  jurors  re- 
quired are  drawn. 

After  the  drawing  shall  be  completed,  the  clerk  shall  make  a 
copy  of  the  list  of  names  of  the  persons  so  drawn,  and  certify 
the  same.  In  his  certificate  he  shall  state  the  date  of  the  order 
and  of  the  dravnng,  and  the  number  of  jurors  drawn,  and  the 
time  when  and  the  place  where  such  jurors  are  required  to  ap- 
pear. Such  certificate  and  list  shall  be  delivered  to  the  sheriff 
for  service.* 

220.  After  a  drawing  of  persons  to  serve  as  jurors,  the  clerk 
shall  preserve  the  ballots  drawn,  and  at  the  close  of  the  session 
or  sessions  for  which  the  drawing  was  bad,  he  shall  replace  in 
the  proper  box  from  which  they  were  taken  all  ballots  which 

*  Bee  Amendments  far  1882,  f oUowlng  section  220. 
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have  on  them  the  names  of  persons  who  did  not  serve  as  jurors 
for  the  session  or  sessions  aforesaid,  and  who  were  not  exempt 
or  incompetent. 

AMENDMENTS. 

TO  TAKE  EFFECT  JANUARY   1,    1882. 

204.  In  the  month  of  January  in  each  year,  it  shall  be  the 
duty  of  the  superior  court  in  each  of  the  counties  of  this  state 
to  make  an  order  designating  the  estimated  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors,  that  will,  in  the 
opinion  of  said  court,  be  required  for  the  transaction  of  the 
business  of  the  court,  and  the  trial  of  causes  therein,  during  the 
ensuing  year;  and  immediately  after  said  order  shall  be  made, 
the  board  of  supervisors  shall  select,  as  provided  in  the  next 
section,  a  list  of  persons  to  serve  as  grand  jurors,  and  also  a 
list  of  persons  to  serve  as  trial  jurors,  in  the  superior  court  of 
said  county,  during  the  ensuing  year,  or  until  new  lists  of  jurors 
shall  be  provided.  In  cities  and  counties  having  over  one  hun- 
dred thousand  inhabitants,  such  selection  shall  be  made  by  the 
judges  of  the  superior  court,  or  a  majority  of  them,  if  all  do  not 
attend.     [Approved  March  7,  1881;  in  effect  January  1, 1882. 

5205.  They  shall  proceed  to  select  and  list  the  grand  jurors 
required  by  said  order  of  the  superior  court,  and  then  select 
and  list  the  trial  jurors  required  by  said  order.  Said  selections 
and  listings  shall  be  made  of  persons  suitable  and  competent  to 
serve  as  jurors,  who  are  assessed  on  the  last  preceding  assess- 
ment r#ll  of  such  county,  or  city  and  county;  and  in  making 
such  selections  they  shall  take  the  names  of  such  only  as  are 
not  exempt  from  serving,  who  are  in  possession  of  their  natural 
faculties,  and  not  infirm  or  decrepit;  of  fair  character  and  ap- 
proved integrity,  and  of  sound  judgment.  [Approved  March  7, 
1881;  in  effect  January  1,  1882. 

206.  The  list  of  jurors,  to  be  made  as  provided  in  the  pre- 
ceding section,  shall  contain  the  number  of  persons  which  shall 
have  been  designated  by  the  court  in  its  order.  The  names  for 
such  lists  shall  be  selected  from  the  different  wards  or  town- 
ships of  the  respective  counties  in  proportion  to  the  number  of 
inhabitants  therein,  as  nearly  as  the  same  can  be  estimated  by 
the  persons  making  said  lists;  and  said  lists  shall  be  kept  sepa- 
rate and  distinct  one  from  the  other.  [Approved  March  7, 1881; 
in  effect  January  1,  1882. 

208.  Certified  lists  of  the  persons  so  selected  to  serve  as 
grand  jurors  and  as  trial  jurors  shall  at  once  be  placed  in  pos- 
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session  of  the  county  clerk.  [Approved  March  7,  1881;  in  effect 
January  1,  1882. 

209.  On  receiving  such  lists  the  county  clerk  shall  file  the 
same  in  his  office,  and  write  down  the  names  contained  thereon 
on  separate  pieces  of  paper,  of  the  same  size  and  appearance, 
and  fold  each  piece  so  as  to  conceal  the  name  thereon.  He 
shall  deposit  the  pieces  of  paper  having  on  them  the  names  of 
the  persons  selected  to  serve  as  grand  jurors  in  a  box  to  be 
called  the  ''  grand  jury  box,"  and  those  having  on  them  the 
names  of  the  persons  selected  to  serve  as  trial  jurors  in  a  box 
to  be  called  the  **  trial  jury  box."  [Approved  March  7,  1881; 
in  effect  January  1,  1882. 

5211.  The  names  of  persons  drawn  for  grand  jurors  shall  be 
drawn  from  the  "grand  jury  box,"  and  the  names  of  persona 
for  trial  jurors  shall  be  drawn  from  the  "  trial  jury  box;"  and 
if,  at  the  end  of  the  year,  there  shall  be  the  names  of  persona 
in  either  of  the  said  jury  boxes  who  may  not  have  been  drawn 
during  the  year  to  serve,  and  have  not  served  as  jurors,  the 
names  of  such  persons  may  be  placed  on  the  list  of  jurors 
drawn  for  the  succeeding  year.  [Approved  March  7 ,  1881;  in 
effect  January  1,  1882. 

5215.  Immediately  upon  the  order  mentioned  in  the  pre- 
ceding section  being  made,  the  clerk  shall,  in  the  presence  of 
the  court,  proceed  to  draw  the  jurors  from  the  "tiial  jury 
box."     [Approved  March  7,  1881;  in  effect  January  1,  1882. 

5219.  The  clerk  must  conduct  said  drawing  as  follows: 

First — He  must  shake  the  box  containing  the  names  of  the 
trial  jurors  so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written  as  well  as  possible;  he  must  then  draw  from 
said  box  as  many  slips  of  paper  as  are  ordered  by  the  court. 

Second — A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  the  court,  which  must  show  the  name  on  each  slip 
of  paper  so  drawn  from  said  jury  box. 

Third— If  the  name  of  any  person  is  drawn  from  said  box 
who  is  deceased  or  insane,  or  who  may  have  permanently  re- 
moved from  the  county,  or  who  is  exempt  from  jury  service,  and 
the  fact  shall  be  made  to  appear  to  the  satisfaction  of  the  court, 
the  name  of  such  person  shall  be  omitted  from  the  list,  and 
the  slip  of  paper  having  such  name  on  it  shall  be  destroyed 
and  another  juror  drawn  in  his  place,  and  the  fact  shall  be  en- 
tered upon  the  minutes  of  the  court.  The  same  proceeding 
shall  be  had  as  often  as  may  be  necessary  until  the  whole  num- 
ber of  jurors  required  be  drawn.     After  the  drawing  shall  be 
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completed,  the  clerk  shall  make  a  copy  of  the  list  of  names  of 
the  persons  so  drawn,  and  certify  the  same.  In  his  certificate  he 
shall  state  the  date  of  the  order,  and  of  the  drawing,  and  the 
number  of  the  jurors  drawn,  and  the  time  when,  and  the  place 
where  such  jurors  are  required  to  appear.  Such  certificate  and 
list  shall  be  delivered  to  the  sheriff  for  service.  [Approved 
March  7, 1881;  in  effect  Janxiary  1,  1882. 

241.  Every  superior  court,  whenever  in  the  opinion  of  the 
court  the  public  interest  must  require  it,  may  make  and  file 
with  the  county  clerk  an  order  directing  a  jury  to  be  drawn, 
and  designating  the  number,  which  in  case  of  a  grand  jury 
shall  not  be  less  than  twenty-five  nor  more  than  thirty.  In  all 
counties  having  less  than  three  superior  court  judges  there 
shall  be  one  grand  jury  drawn  and  impaneled  in  each  year; 
and  in  all  counties  having  three  or  more  superior  court  judges 
there  shall  be  two  grand  juries  drawn  and  impaneled  in  each 
year.  Such  order  must  designate  the  time  at  which  the  draw- 
ing will  take  place.  The  names  of  such  jurors  shall  be  drawn, 
the  list  of  names  certified  and  summoned,  as  provided  for  draw- 
ing and  summoning  trial  jurors;  and  the  names  of  any  persons 
drawn,  who  may  not  be  impaneled  upon  the  grand  jury,  may  be 
again  placed  in  the  grand  jury  box.  [Approved  March  7, 1881; 
in  effect  January  1,  1882. 

ARTICLE  V. 

or  SUMMONING  JFBOBS  FOB  OOUBTS  OF  RSOORD. 

SicnoN-  225.  Sheriff  to  summon  jarors,  how. 

226.  Of  drawing  and  summoning  jarors  to  attend  forthwith. 

227.  Of  summoning  jarors  to  complete  a  panel. 

228.  Compensation  of  elisor. 

2525.  The  sheriff,  as  soon  as  he  receives  the  list  or  lists  of 
jurors  drawn,  shall  summon  the  persons  named  therein  to 
attend  the  court  at  the  opening  of  the  regular  session  thereof, 
or  at  such  session  or  time  as  the  court  may  order,  by  giving 
personal  notice  to  that  effect  to  each  of  them,  or  by  leaving  a 
written  notice  to  that  effect  at  his  place  of  residence,  with  some 
person  of  proper  age,  and  shall  return  the  list  to  the  court  at 
the  openiug  of  the  regular  session  thereof,  or  at  such  session  or 
time  as  the  jurors  may  be  ordered  to  attend,  specifying  the 
names  of  those  who  were  summoned,  and  the  manner  in  which 
each  person  was  notified. 

226.  Whenever  jurors  are  not  drawn  or  summoned  to  at- 
tend any  court  of  record  or  session  thereof,  or  a  sufficient  num- 
ber of  jurors  fail  to  appear,  such  court  may  order  a  sufficient 
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number  to  be  forthwith  drawn  and  summoned  to  attend  the 
court,  or  it  may,  by  an  order  entered  in  its  minutes,  direct  the 
sheriff,  or  an  elisor  chosen  by  the  court,  forthwith  to  summon 
so  many  good  and  lawful  men  of  the  county,  or  city  and  county, 
to  serve  as  jurors,  as  may  be  required,  and  in  either  case  such 
jurors  must  be  summoned  in  the  manner  provided  in  the  pre- 
ceding section. 

5227.  When  there  are  not  competent  jurors  enough  present 
to  form  a  panel,  the  court  may  direct  the  sheriff,  or  an  elisor 
chosen  by  the  court,  to  summon  a  sufficient  number  of  persons 
having  the  qualifications  of  jurors,  to  complete  the  panel,  from 
the  body  of  the  county,  or  city  and  county,  and  not  from  the 
bystanders;  and  the  sheriff  or  elisor  shall  summon  the  number 
80  ordered  accordingly,  and  return  the  names  to  the  court. 

233.  An  elisor  who  shall,  by  order  of  a  court  of  record,  sum- 
mon persons  to  serve  as  jurors,  shall  be  entitled  to  a  reasonable 
compensation  for  his  services,  which  must  be  fixed  by  the  court 
and  paid  out  of  the  county,  or  city  and  county  treasury,  and 
out  of  the  general  fund  thereof. 

ARTICLE  VI. 

OF  SUMMOIONO  JURORS  FOB  COURTS  NOT  OF  RECORD. 

Section  230.  Jurors  for  justices'  or  police  courts. 

231.  How  to  be  summoned. 

232.  Officer's  return. 

5280.  '\i^hen  jurors  are  required  in  any  of  the  justices'  courts, 
or  in  any  police  or  other  inferior  court,  they  shall,  upon  the 
order  of  the  justice,  or  any  one  of  the  justices  where  there  is 
more  than  one,  or  of  the  judge  thereof,  be  summoned  by  the 
sheriff,  constable,  marshal,  or  policeman  of  the  jurisdiction. 

281.  Such  jurors  must  be  summoned  from  the  persons  com- 
petent to  serve  as  jurors,  residents  of  the  city  and  county,  town- 
ship, city,  or  town  in  which  such  court  has  jurisdiction,  by  noti- 
fying them  orally  that  they  are  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 

282.  The  officer  summoning  such  jurors  shall,  at  the  time 
fixed  in  the  order  for  their  appearance,  return  it  to  the  court 
with  a  list  of  the  persons  summoned  indorsed  thereon. 

ARTICLE  Vn. 

OF  SUMMONING  JURIES  OF  INQUEST. 

SEcnoN  235.  How  to  be  summoned. 

285.  Juries  of  inquest  shall  bo  summoned  by  the  officer  be- 
fore whom  the  proceedings  in  which  they  are  to  sit  are  to  be 
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had,  or  by  any  sheriff,  coDstable,  or  policeman,  from  the  per- 
sons competent  to  serve  as  jurors,  resident  of  the  county,  or 
city  and  county,  by  notifying  them  orally  that  they  are  so  sum- 
moned, and  of  the  time  and  place  at  which  their  attendance  is 
required. 

ARTICLE  Vin. 

obbdukcx  to  suiofoxs,  how  enpobced. 
Section  238.  Attachment  and  fine. 

288.  Any  juror  summoned,  who,  willfully  and  without  rea- 
sonable excuse,  fails  to  attend,  may  be  attached  and  compelled 
to  attend;  and  the  court  may  also  impose  a  fine  not  exceeding 
fifty  dollars,  upon  which  execution  may  issue.  If  the  juror  was 
not  personally  served,  the  fine  must  not  be  imposed  until,  upon 
an  order  to  show  cause,  an  opportunity  has  been  offered  the 
juror  to  be  heard. 

ARTICLE  IX. 
of  imfaneuno  gband  juries. 

Section  241.  Grand  jury,  when  to  be  impaneled. 

242.  How  conttitated. 

243.  Manner  of  impaneling  prescribed  in^Penal  Code. 

241.  Every  superior  court,  whenever  in  the  opinion  of  the 
court  the  public  interests  may  require  it,  must  make  and  file 
with  the  county  clerk  of  their  respective  counties  an  order  di- 
recting a  jury  to  be  drawn,  and  designating  the  num^ber  which, 
in  case  of  a  grand  jury,  shall  not  be  less  than  twenty-five  nor 
more  than  thirty.  In  all  counties  having  less  than  three  su- 
perior judges  there  shall  be  one  grand  jury  drawn  and  im- 
paneled in  each  year,  and  in  all  counties  having  three  or  more 
superior  judges  there  shall  be  two  grapd  juries  drawn  and  im- 
paneled in  each  year.  Such  order  must  designate  the  time  at 
which  the  drawing  will  take  place.  The  names  of  such  jurors 
shall  be  drawn,  the  list  of  names  certified  and  summoned  as 
provided  for  drawing  and  summoning  trial  jurors;  and  the 
names  of  any  persons  drawn  who  may  not  be  impaneled  upon 
the  grand  jury  may  be  again  placed  in  the  "jury  box."* 

1.  See  note  to  sec  204.  C.  C.  P.,  ante, 

242.  When  of  the  persons  summoned  as  grand  jurors  and 
not  excused,  nineteen  are  present,  they  shall  constitute  the 
grand  jury.  If  more  than  nineteen  of  such  persons  are  present^ 
the  clerk  shall  write  their  names  on  separate  ballots,  which 
he  must  fold  so  that  the  names  can  not  be  seen,  place  them  in 


*Se«  Amendments  for  1883,  mpra,  following  Mction  QM 
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a  box,  and  draw  out  nineteen  of  them,  and  the  persons  whose 
names  are  on  the  ballots  so  drawn  shall  constitute  the  grand 
jury.  If  less  than  nineteen  of  such  persons  are  present,  the 
panel  may  be  filled  as  provided  in  section  226  of  this  code. 
And  whenever,  of  the  persons  summoned  to  complete  a  grand 
jury,  more  shall  attend  than  are  required,  the  requisite  number 
shall  be  obtained  by  writing  the  names  of  those  summoned 
and  not  excused  on  ballots,  depositing  them  in  a  box,  and 
drawing  as  above  provided. 

243.  Thereafter  such  proceedings  shall  be  had  in  impanel- 
ing the  grand  jury  as  are  prescribed  in  part  two  of  the  Penal 
Code. 

ARTICLE  X. 

OP  IMFANBLINO  TRIAL  JURIES  IN  COURTS  OF  RECORD. 

Section  246.  Clerk  to  call  list  of  jurors  summoned. 

247.  Maimer  of  impaneling  prescribed  in  part  two. 

246.  At  the  opening  of  court  on  the  day  trial  jurors  have 
been  summoned  to  appear,  the  clerk  shall  call  the  names  of 
those  summoned,  and  the  court  may  then  hear  the  excuses  of 
jurors  summoned.  The  clerk  shall  then  write  the  names  of  the 
jurors  present  and  not  excused  upon  separate  slips  or  ballots  of 
paper,  and  fold  such  slips  so  that  the  names  are  concealed,  and 
there,  in  the  presence  of  the  court,  deposit  the  slips  or  ballots 
in  a  box,  which  must  be  kept  sealed  or  locked  until  ordered  by 
the  court  to  be  opened. 

247.  Whenever  thereafter  a  civil  action  is  called  by  the  court 
for  trial,  and  a  jury  is  required,  such  proceedings  shall  be  had 
in  impaneling  the  trial  jury  as  are  prescribed  in  part  two  of  this 
code.  If  the  action  be  a  criminal  one,  the  jury  shall  be  im- 
paneled as  prescribed  in  the  Penal  Code. 

ARTICLE  XI. 

OF  IMPANBUNO  TRIAL  JURIES  IN    COURTS   NOT  OF  RECORD. 

Section  250.  Proceedings  in  forming  jury. 
251.  Manner  of  impaneling. 

250.  At  the  time  appointed  for  a  jury  trial  in  justices', 
police,  or  other  inferior  courts,  the  list  of  jurors  summoned 
must  be  called,  and  the  names  of  those  attending  and  not 
excused  must  be  written  upon  separate  slips  of  paper,  folded 
so  as  to  conceal  the  names,  and  placed  in  a  box,  from  which  the 
trial  jury  must  be  drawn. 

251.  Thereafter,  if  the  action  is  a  criminal  one,  the  jury 
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must  be  impaneled  as  provided  in  the  Penal  Code;  if  a  civil 
one,  as  provided  in  part  two  of  tbis  code. 

ARTICLE  xn. 

OF  IMPANBLUrO  JURIES  OF  INQUEST. 

Section  254.  Manner  of  impaneling. 

254.  The  manner  of  impaneling  juries  of  inquest  is  pre- 
scribed in  the  provisions  of  the  different  codes  relating  to  such 
inquests. 

CHAPTER  IV. 

TRIAL    BY   JURY. 

Abticlb  I.  Formation  of  Jury. 

II.  Conduct  of  the  Trial. 
III.  The  Verdict. 

ARTICLE  I. 
formation  of  the  jury. 

Section  600.  Jury,  how  drawn. 

601.  Challenges.    Each  party  entitled  to  four  peremptory  chal- 

lenges. 

602.  Grounds  of  challenge. 

603.  Challenges,  how  tried. 

604.  Jury  to  be  sworn. 

600.  When  the  action  is  called  for  trial  by  jury,  the  clerk 
must  draw  from  the  tnal  jury  box  of  the  court  the  ballots  con- 
taining the  names  of  the  jurors,  until  the  jury  is  completed,  or 
the  ballots  are  exhausted. 

601.  Either  party  may  challenge  the  jurors,  but  where  there 
are  several  parties  on  either  side,  they  must  join  in  a  challenge 
before  it  can  be  made.  The  challenges  are  to  individual  jurors, 
and  are  either  peremptory  or  for  cause.  Each  party  is  entitled 
to  four  peremptory  challenges.  If  no  peremptory  challenges 
are  taken  until  the  panel  is  full,  they  must  be  taken  by  the 
parties  alternately,  commencing  with  the  plaintiff.  [Amend- 
merit,  approved  March  24,  1874;  in  effect  July  1,  1874. 

602.  Challenges  for  cause  may  be  taken  on  one  or  more  of 
the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this 
code  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  fourth  degree,  to  any 
party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and 
servant,  employer  and  clerk,  or  principal  and  agent,  to  either 
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party,  or  being  a  member  of  the  family  of  either  party,  or  a 
partner  in  business  with  either  party,  or  surety  on  any  bond  or 
obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous 
tnal  between  the  same  parties  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  action, 
or  in  the  main  question  involved  in  the  action,  except  his  inter- 
est as  a  member  or  dtizen  of  a  municipal  corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits 
of  the  action,  founded  upon  knowledge  of  its  material  facts,  or 
of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing 
enmity  against  or  bias  to  or  against  either  party.  [Amendment, 
approved  March  24,  1874;  in  effect  July  1,  1874. 

603.  Challenges  for  cause  must  be  tried  by  the  court.  The 
juror  challenged  and  any  other  person  may  be  examined  as  a 
witness  on  the  trial  of  the  challenge. 

604.  As  soon  as  the  jury  is  completed,  an  oath  must  be 
administered  to  the  jurors;  in  substance,  that  they  and  each  of 

them  will  well  and  truly  try  the  matter  in  issue  between , 

the  plaintiff,  and ,  defendant,  and  a  true  verdict  render  ac- 
cording to  the  evidence. 

ARTICLE  II. 

CONDUCT    OF   THE   TRIAL. 

Section  607.  Order  of  proceeding  on  criaL 

608.  Charge  to  the  jury.     Court  must  furnish  in  writing,  upon 

request,  the  points  of  law  contained  therein. 

609.  Special  instructions.  ^ 

610.  View  by  jury  of  the  premises. 

611.  Admonition  when  jury  permitted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  jury,  how  conducted. 

614.  May  come  into  court  for  further  instructions. 

615.  Proceedings  in  case  a  juror  become  sick. 

616.  When  prevented  from  giving  verdict,   the  cause  may  be 

again  tried. 

617.  While  jury  are  absent,  court  may  adjourn  from  time  to  time. 

Sealed  verdict. 

618.  Verdict,  how  declared.     Form  of.     Polling  the  jury. 

619.  Proceedings  when  verdict  is  informal. 

607.  When  the  jury  has  been  sworn,  the  trial  must  proceed 
in  the  following  order,  unless  the  judge,  for  special  reasons, 
otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must 
produce  the  evidence  on  his  part; 
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2.  The  defendant  may  then  open  his  defense,  and  offer  bis 
evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  evidence 
only,  unless  the  court,  for  good  reason,  in  furtherance  of  justice, 
permit  them  to  offer  evidence  upon  their  original  case; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side  or  on  both  sides  without  argu- 
ment, the  plaintiff  must  commence  and  may  conclude  the 
argument; 

5.  If  several  defendants,  having  separate  defenses,  appear  by 
different  counsel,  the  court  must  determine  their  relative  order 
in  the  evidence  and  argument. 

6.  The  court  may  then  charge  the  jury. 

608.  In  charging  Ihe  jury  the  court  may  state  to  them  all 
matters  of  law  which  it  thinks  necessary  for  their  information 
in  giving  their  verdict;  and,  if  it  state  the  testimony  of  the  case, 
it  must  inform  the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact.  The  court  must  furnish  to  either  party,  at 
the  time,  upon  request,  a  statement  in  writing  of  the  points  of 
law  contained  in  the  charge;  or  sign,  at  the  time,  a  statement 
of  such  points  prepared  and  submitted  by  the  counsel  of  either 
party. 

609.  Where  either  party  asks  special  instructions  to  be  given 
to  the  jury,  the  court  must  either  give  such  instruction,  as  re- 
quested, or  refuse  to  do  so,  or  give  the  instruction  with  a  modi- 
fication, in  such  manner  that  it  may  distinctly  appear  what 
instructions  were  given  in  whole  or  in  part. 

610.  When  in  the  opinion  of  the  court  it  is  proper  for  the 
jury  to  have  a  view  of  the  property  which  is  the  subject  of  liti- 
gation, or  of  the  place  in  which  any  material  fact  occurred,  it 
may  order  them  to  be  conducted,  in  a  1ix)dy,  under  the  charge 
of  an  officer,  to  the  place,  which  shall  be  shown  to  them  by 
some  person  appointed  by  the  court  for  that  purpose.  While 
the  jury  are  thus  absent  no  person,  other  than  the  person  so 
appointed,  shall  speak  to  them  on  any.subject  connected  with 
the  trial. 

611.  If  the  jury  are  permitted  to  separate,  either  during  the 
trial  or  after  the  case  is  submitted  to  them,  they  shall  be  ad- 
monished by  the  court  that  it  is  their  dwty  not  to  converse  with 
or  suffer  themselves  to  be  addressed  by  any  other  person  on  any 
subject  of  the  trial,  and  that  it  is  their  duty  not  to  form  or  ex- 
press an  opinion  thereon,  until  the  case  is  finally  submitted  to 
them. 
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612.  Upon  retiring  for  deliberation  the  jury  may  take  with 
them  all  papers  which  have  been  received  as  evidence  in  the 
cause,  except  depositions,  or  copies  of  such  papers  as  ought  not, 
in  the  opinion  of  the  court,  to  be  taken  from  the  person  having 
them  in  possession ;  and  they  may  also  take  with  them  notes  of 
the  testimony  or  other  proceedings  on  the  trial,  taken  by  them- 
selves or  any  of  them,  but  none  taken  by  any  other  person. 

613.  When  the  case  is  finally  submitted  to  the  jury,  they  may 
decide  in  court  or  retire  for  deliberation;  if  they  retire,  they 
must  be  kept  together,  in  some  convenient  place,  under  charge  of 
an  officer,  until  at  least  three  fourths  of  them  agree  upon  a  verdict 
or  are  discharged  by  the  court.  Unless  by  order  of  the  court, 
the  officer  having  them  under  his  charge  must  not  suffer  any 
communication  to  be  made  to  themj  or  make  any  himself,  ex- 
cept to  ask  them  if  they,  or  three  fourths  of  them,  are  agreed 
upon  a  verdict;  and  he  must  not,  before  their  verdict  is  ren- 
dered, communicate  to  any  person  the  state  of  their  delibera- 
tions or  the  verdict  agreed  upon.  [Amendment,  approved  March 
10,  1880;  in  effect  immediately. 

614.  After  the  jury  have  retired  for  deliberation,  if  there  be 
a  disagreement  between  them  as  to  any  part  of  the  testimony, 
or  if  they  desire  to  be  informed  of  any  point  of  law  arising  in 
the  cause,  they  may  require  the  officer  to  conduct  them  into 
court.  Upon  their  being  brought  into  court,  the  information 
required  must  be  given  in  the  presence  of,  or  after  notice  to, 
the  parties  or  counsel. 

615.  If,  after  the  impaneling  of  the  jury,  and  before  verdict, 
a  juror  become  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case  the  trial 
may  proceed  with  the  other  jurors,  or  another  juror  may  be 
sworn  and  the  trial  begin  anew;  or  the  jury  may  be  discharged 
and  a  new  jury  then  or  afterwards  impaneled. 

616.  In  all  cases  where  the  jury  are  discharged,  or  prevented 
from  giving  a  verdict,  by  reason  of  accident  or  other  cause, 
during  the  progress  of  the  trial,  or  after  the  cause  is  submitted 
to  them,  the  action  may  be  again  tried  immediately,  or  at  a  fu- 
ture time,  as  the  court  may  direct. 

617.  While  the  jury  are  absent  the  court  may  adjourn  from 
time  to  time,  in  respept  to  other  business;  but  it  is  nevertheless 
open  for  every  purpose  connected  with  the  cause  submitted  to 
the  jury,  until  a  verdict  is  rendered  or  the  jury  discharged. 
The  court  may  direct  the  jury  to  bring  in  a  sealed  verdict,  at 
the  opening  of  the  court,  in  case  of  an  agreement  during  a 
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recess  or  adjournment  for  the  day.    [Amendment,  approved  March 
10,  1880;  in  effect  immediately. 

618.  When  the  jury,  or  three  fourths  of  them,  have  agreed 
upon  a  verdict,  they  must  be  conducted  into  court,  their 
names  called  by  the  clerk,  and  the  verdict  rendered  by  their 
foreman;  the  verdict  must  be  in  writing,  signed  by  the  fore- 
man, and  must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry 
made  whether  it  is  their  verdict.  Either  party  may  require  the 
jury  to  be  polled,  which  is  done  by  the  court  or  clerk  asking 
each  juror  if  it  is  his  verdict;  if  upon  such  inquiry  or  polling, 
more  than  one  fourth  of  the  jurors  disagree  thereto,  the  jury 
must  be  sent  out  again,  but  if  no  such  disagreement  be  ex- 
pressed, the  verdict  is  complete  and  the  jury  discharged  from 
the  case.  [Amendment,  approved  March  10,  1880;  in  effect  im- 
mediately. 

619.  When  the  verdict  is  announced,  if  it  is  informal  or  in- 
sufficient, in  not  covering  the  issue  submitted,  it  may  be  cor- 
rected by  the  jury  under  the  advice  of  the  court,  or  the  jury 
may  be  again  sent  out. 

ARTICLE  IIL 

THE  VERDICT. 

Section  624.  Gcneraland  special  verdicts  defined. 

625.  When  a  general  or  special  verdict  may  be  rendered. 

626.  Verdict  in  actions  for  recovery  of  money  or  on  establishing 

counter  claim. 

627.  Verdict  in  actions  for  the  recovery  of    specific    personal 

property. 

628.  Entry  of  verdict. 

624.  The  verdict  of  a  jury  is  either  general  or  special.  A 
general  verdict  is  that  by  which  they  pronounce  generally  upon 
all  or  any  of  the  issues,  either  in  favor  of  the  i>laintiflf  or  de- 
fendant; a  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court.  The  special 
verdict  must  present  the  conclusions  of  fact  as  established  by 
the  evidence,  and  not  the  evidence  to  prove  them;  and  those 
conclusions  of  fact  must  be  so  presented  as  that  nothing  shall 
remain  to  the  court  but  to  draw  from  them  conclusions  of  law. 

625.  In  an  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury  in  their  discretion,  may  render  a  general 
or  special  verdict.  In  all  other  cases  the  court  may  direct  the 
jury  to  find  a  special  verdict  in  writing,  upon  all  or  any  of  the 
issues,  and  in  all  cases  may  instruct  them,  if  they  render  a  gen- 
eral verdict,  to  find  upon  particular  questions  of  fact,  to  be 
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stated  in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk  and 
entered  upon  the  minutes.  Where  a  special  finding  of  facts  is 
inconsistent  with  the  general  verdict,  the  former  controls  the 
latter,  and  the  court  must  give  judgment  accordingly. 

626.  When  a  verdict  is  found  for  the  plaintiff,  in  an  action 
for  the  recovery  of  money,  or  for  the  defendant,  when  a  coun- 
ter claim  for  the  recovery  of  money  is  established,  exceeding 
the  amount  of  the  plaintifif's  claim  as  established,  the  jury 
must  also  find  the  amount  of  the  recovery. 

627.  In  an  action  for  the  recovery  of  specific  personal  prop- 
erty, if  the  property  has  not  been  delivered  to  the  plaintiff,  or 
the  defendant,  by  his  answer,  claim  a  return  thereof,  the  jury, 
if  their  verdict  be  in  favor  of  the  plaintiff,  or,  if  being  in  favor 
of  the  defendant,  they  also  find  that  he  is  entitled  to  a  return 
thereof,  must  find  the  value  of  the  property,  and,  if  so  in- 
structed, the  value  of  specific  portions  thereof,  and  may,  at  the 
same  time,  assess  the  damages,  if  any  are  claimed  in  the  com- 
plaint or  answer,  which  the  prevailing  party  has  sustained  by 
reason  of  the  taking  or  detention  of  such  property.  [Amend- 
ment,  approved  March  24,  1874;  in  effect  July  1,  1874. 

628.  Upon  receiving  a  verdict,  an  entry  must  be  made  by 
the  clerk  in  the  minutes  of  the  court,  specifying  the  time  of 
trial,  the  names  of  the  jurors  and  witnesses,  and  setting  out  the 
verdict  at  length ,  and  where  special  verdict  is  found,  either  the 
judgment  rendered  thereon,  or  if  the  case  be  reserved  for  argu- 
ment or  fuiiher  consideration,  the  order  thus  reserving  it. 


CONTEMPTS. 

CHAPTER  X. 

CONTEMPTS  IN  JUSTICES'  COURTS. 

Section  906.  Contempts  a  justice  may  punish  for. 

907.  Proceedings  for  contempt. 

908.  Same. 

909.  Punishments  for  contempts. 

910.  The  conviction  must  be  entered  in  the  docket. 

906.  A  justice  may  punish  as  for  contempt,  persons  guilty  of 
the  following  acts,  and  no  other: 
1.  Disorderly,  contemptuous,  or  insolent  behavior  towards 
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the  justice  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or«Tiolent 
disturbance  in  the  presence  of  the  justice,  or  in  the  immediate 
yicinitj  of  the  court  held  by  him,  tending  to  interrupt  the  due 
course  of  a  trial  or  other  judicial  proceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful 
order  or  process,  made  or  issued  by  him. 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to  be 
sworn  or  to  answer  as  a  witness. 

5.  Rescuing  any  person  or  property  in  the  custody  of  an  offi- 
cer by  virtue  of  an  order  or  process  of  the  court  held  by  him. 

907.  When  a  contempt  is  committed  in  the  immediate  view 
and  presence  of  the  justice,  it  may  be  punished  summarily;  to 
that  end  an  order  must  be  made  reciting  the  facts,  as  they 
occurred,  and  adjudging  that  the  person  proceeded  against  is 
thereby  guilty  of  contempt,  and  that  he  be  punished  as  therein 
prescribed. 

'  908.  When  the  contempt  is  not  committed  in  the  immediate 
view  and  presence  of  the  justice,  a 'warrant  of  arrest  may  be 
issued  by  such  justice,  on  which  the  person  so  guilty  may  be 
arrested  and  brought  before  the  justice  immediately,  when  an 
opportunity  to  be  heard  in  his  defense,  or  excuse,  must  be 
given.  The  justice  may  thereupon  discharge  him,  or  may 
convict  him  of  the  offense. 

909.  A  justice  may  punish  for  contempts  by  fine  or  impris- 
onment, or  both ;  such  fine  not  to  exceed  in  any  case  one  hun- 
dred dollars,  and  such  imprisonment  one  day. 

910.  The  conviction,  specifying  particularly  the  .offense  and 
the  judgment  thereon,  must  be  entered  by  the  justice  in  his 
docket. 


TITLE    V. 

OF  CONTEMPTS. 

Skction  1209.  What  acts  or  omissionB  are  contempts. 

1210.  Re-entry  on  property  after  eviction,  when  a  contempt. 

1211.  A  contempt  committed  in  the  presence  of  the  court  may  be 

punished  summarily.     When  not  so  committed  an  affida- 
vit or  statement  shall  be  made. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show 

cause. 

1213.  Bail  may  be  given  by  a  person  arrested  under  such  warrant. 
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Section  1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain 
the  person  until  discharged. 

1215.  Bail  bond,  form  and  conditions  of. 

1216.  OflBcer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1219.  If  the  contempt  is  the  omission  to  perform  any  act,  the 

person  may  be  imprisoned  until  performance. 

1220.  If  a  party  fail  to  appear,  proceedings. 

1221.  Illness  sufficient  cause  for  non-appearance  of  party  arrested. 

Confinement  under  arrests  for  contempt. 

1222.  Judgment  and  orders  in  such  cases  final. 

1209.  The  following  acts  or  omissions,  in  respect  to  a  court 
of  justice,  or  proceedings  therein,  are  contempts  of  the  author- 
ity of  the  court : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward 
the  judge  while  holding  the  court,  tending  to  interrupt  the  due 
course  of  a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceeding^* 

3.  Misbehavior  in  oflBce,  or  other  willful  neglect  or  violation 
of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  coroner,  or  other 
person  appointed  or  elected  to  perform  a  judicial  or  ministerial 
service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court 
by  a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  process 
of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a  court, 
and  acting  as  such  without  authority; 

7.  Kescuing  any  person  or  property,  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while 
going  to,  remaining  at,  or  returning  from  the  court  where  tbe 
action  is  on  the  calendar  for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or  pro- 
ceedings of  a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to 
be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversing  with  a  party 
to  an  action  to  be  tried  at  such  court,  or  with  any  other  person, 
in  relation  to  the  merits  of  such  action,  or  receiving  a  commu- 
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nication  from  a  party  or  other  person  in  respect  to  it,  Avithout 
immediately  disclosing  the  same  to  the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate  or  offi- 
cer, of  the  lawful  judgment,  order,  or  process  of  a  superior 
court,  or  proceeding  in  an  action  or  special  proceeding  contrary 
to  law,  after  such  action  or  special  proceeding  is  removed  from 
the  jurisdiction  of  such  inferior  tribunal,  magistrate  or  officer. 
Disobedience  of  the  lawful  orders  or  process  of  a  judicial  officer 
is  also  a  contempt  of  the  authority  of  such  officer. 

1210.  Every  person  dispossessed  or  ejected  from,  or  out  of, 
any  real  property,  by  the  judgment  or  process  of  any  court  of 
competent  jurisdiction,  and  who,  not  having  right  so  to  do,  re- 
enters into  or  upon,  or  takes  possession  of,  any  such  real  prop- 
erty, or  induces  or  procures  any  person  not  having  right  so  to 
do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt  of  the 
court  by  which  such  judgment  was  rendered,  or  from  which 
such  process  issued.  Upon  a  conviction  for  such  contempt, 
the  court  or  justice  of  the  peace  must  immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  requiring  him  to  re- 
store the  party  entitled  to  the  possession  of  such  property,  under 
the  original  judgment  or  process,  to  such  possession. 

1211.  When  a  contempt  is  committed  in  the  immediate  view 
and  presence  of  the  court,  or  judge  at  chambers,  it  may  be  pun- 
ished summarily;  for  which  an  order  must  be  made,  reciting 
the  facts  as  occurring  in  such  immediate  view  and  presence, 
adjudging  that  the  person  proceeded  against  is  thereby  guilty 
of  a  contempt,  and  that  he  be  punished  as  therein  prescribed. 
When  the  contempt  is  not  committed  within  the  immediate 
view  and  presence  of  the  court,  or  judge  at  chambers,  an  affi- 
davit shall  be  presented  to  the  court  or  judge,  of  the  facts  con- 
stituting the  contempt  or  a  statement  of  the  facts  by  the  referees 
or  arbitrators,  or  other  judicial  officer. 

1212.  When  the  contempt  is  not  committed  in  the  immediate 
Yiew  and  presence  of  the  court  or  judge,  a  warrant  of  attach- 
ment may  be  issued  to  briug  the  person  charged  to  answer,  or, 
without  a  previous  arrest,  a  warrant  of  commitment  may,  upon 
notice,  or  upon  an  order  to  show  cause,  be  granted;  and  no 
warrant  of  commitment  can  be  issued  without  such  previous  at- 
tachment to  answer,  or  such  notice  or  order  to  show  cause. 

1213.  Whenever  a  warrant  of  attachment  is  issued,  pursuant 
to  this  title,  the  court  or  judge  must  direct,  by  an  indorsement 
on  such  warrant,  that  the  person  charged  may  be  let  to  bail  for 
his  appearance,  in  an  amount  to  be  specified  in  such  indorsement. 
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1214.  Upon  executing  the  warrant  of  attachment,  the  sheriff 
must  keep  the  person  in  custody,  bring  him  before  the  court  or 
judge,  and  detain  him  until  an  order  be  made  in  the  premises, 
unless  the  person  arrested  entitle  himself  to  be  discharged,  as 
provided  in  the  next  section. 

19.15.  When  a  direction  to  let  the  person  arrested  to  bail  is 
contained  in  the  warrant  of  attachment,  or  indorsed  thereon, 
he  must  be  discharged  from  the  arrest,  upon  executing  and  de- 
livering to  the  officer,  at  any  time  before  the  return  day  of  the 
warrant,  a  written  undertaking,  with  two  sufficient  sureties,  to 
the  effect  that  the  person  arrested  will  appear  on  the  return  of 
the  warrant  and  abide  the  order  of  the  court  or  judge  thereupon; 
or  they  will  pay  as  may  be  directed,  the  sum  specified  in  the 
warrant. 

1216.  The  officer  must  return  the  warrant  of  arrest  and 
undertaking,  if  any,  received  by  him  from  the  person  arrested, 
by  the  return  day  specified  therein. 

1217.  When  the  person  arrested  has  been  brought  up  or 
appeared,  the  court  or  judge  must  proceed  to  investigate  the 
charge,  and  must  hear  any  answer  which  the  person  arrested 
may  make  to  the  same,  and  may  examine  witnesses  for  or 
against  him,  for  which  an  adjournment  may  be  had  from  time 
to  time,  if  necessary. 

1218.  Upon  the  answer  and  evidence  taken,  the  court  or 
judge  must  determine  whether  the  person  proceeded  against  is 
guilty  of  the  contempt  charged,  and  if  it  be  adjudged  that  he  is 
guilty  of  the  contempt,  a  fine  may  be  imposed  on  him  not  ex- 
ceeding five  hundred  dollars,  or  he  may  be  imprisoned  not  ex- 
ceeding five  days,  or  both. 

1219.  When  the  contempt  consists  in  the  omission  to  per- 
form an  act  which  is  yet  in  the  power  of  the  person  to  perform, 
he  may  be  imprisoned  until  he  have  performed  it,  and  in 
that  case  the  act  must  be  specified  in  the  warrant  of  commit- 
ment. 

1220.  When  the  warrant  of  arrest  has  been  returned  served, 
if  the  person  arrested  do  not  appear  on  the  return  day,  the 
court  or  judge  may  issue  another  warrant  of  arrest,  or  may 
order  the  undertaking  to  be  prosecuted,  or  both.  If  the  under- 
taking be  prosecuted,  the  measure  of  damages  in  the  action  is 
the  extent  of  the  loss  or  injury  sustained  by  the  aggrieved 
party,  by  reason  of  the  misconduct  for  which  the  warrant  was 
issued,  and  the  costs  of  the  proceeding. 

1221.  Whenever,  by  the  provisions  of  this  title,  an  officer 
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is  required  to  keep  a  person  arrested  on  a  warrant  of  attach- 
ment in  custody,  and  to  bring  him  before  a  court  or  judge,  the 
inability,  from  illness  or  otherwise,  of  the  person  to  attend,  is  a 
sufficient  excuse  for  not  bringing  him  up;  and  the  officer  must 
not  confine  a  person  arrested  upon  the  warrant  in  a  prison,  or 
otherwise  restrain  him  of  personal  liberty,  except  so  far  as  may 
be  necessary  to  secure  his  personal  attendance. 

15222.  The  judgment  and  orders  of  the  court  or  judge,  made 
in  cases  of  contempt,  are  final  and  conclusive. 


PART   IV. 

OF   EVIDENCE. 

GENERAL  DEFINITIONS.  §§1823-1839. 
Tttle  I.  Of  General  Principles,  §§1844-1870. 

II.  Kinds  and  Degrees  op  Evidence,  §§1875-1978. 
m.  Producttion  op  Evidence,  §§1981-2064. 
IV.  Efpect  op  Evidence,  §2061. 
V.  Rights  and  Duties  op  Witnesses,  §§2064-2070. 
VI.  Evidence  in  Particular  Oases,  and  General  Pro- 
visions, §§2074r-2103. 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

SxcnoN  1823.  Definition  of  evidence. 

1824.  Definition  of  proof . 

1825.  Definition  of  law  of  evidence. 

1826.  The  degree  of  certainty  required  to  eatabliah  facts. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Prinuuy  evidence  defined. 

1830.  Secondary  evidence  defined. 

1831.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Prima  facie  evidence  defined. 

1834.  Partial  evidence  defined. 
1836.  Satisfactory  evidence  defined. 

1836.  Indispensable  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 

1823.  Judicial  evidence  is  the  means,  sanctioned  by  law,  of 
ascertaining  in  a  judicial  proceeding  the  truth  respecting  a  ques- 
tion of  fact. 
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1824.  Proof  is  the  effect  of  evidence,  the  establishment  of 
a  fact  bj  evidence. 

1825.  The  law  of  evidence,  which  is  the  subject  of  this  part 
of  the  code,  is  a  collection  of  general  rules  established  by  law : 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,^both  those  which 
are  disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of 
evidence. 

1.  Evidence  in  Criminal  Actions.— Penal  Code,  sees.  1102,  n.  11,  ante. 

1826.  The  law  does  not  require  demonstration;  that  is,  such 
a  degree  of  proof  as,  excluding  possibility  of  error,  produces 
absolute  certainty;  because  such  proof  is  rarely  possible.  Moral 
certaiuty  only  is  required,  or  that  degree  of  proof  which  pro- 
duces conviction  in  an  unprejudiced  mind. 

1827.  There  are  four  kinds  of  evidence : 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
18528.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  con- 
clusive. [Amendment,  approved  March  24, 1874;  in  effect  July  1, 
1874. 

1829.  Primary  evidence  is  that  kind  of  evidence  which,  under 
every  possible  circumstance,  affords  the  greatest  certainty  of 
the  fact  in  question.  Thus,  a  written  instrument  is  itself  the 
best  possible  evidence  of  its  existence  and  contents.  [Amende 
ment,  approved  March  24,  1874;  in  effect  July  1,  1874. 

1830.  Secondary  evidence  is  that  which  is  inferior  to  primary. 
Thus,  a  copy  of  an  instrument,  or  oral  evidence  of  its  contents, 
is  secondary  evidence  of  the  instrument  and  contents.  [Am^nd' 
ment,  approved  March  24,  1874;  in  effect  July  1,  1874. 

1881.  Direct  evidence  is  that  which  proves  the  fact  in  dis- 
pute, directly,  without  an  inference  or  presumption,  and  which 
in  itself,  if  true,  conclusively  establishes  that  fact.  For  example : 
if  the  fact  in  dispute  be  an  agreement,  the  evidence  of  a  witness 
who  was  present  and  witnessed  the  making  of  it,  is  direct. 
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1882.  Indirect  evidence  is  that  which  tends  to  establish  the 
fact  in  dispute  by  proving  another,  and  which,  though  true, 
does  not  of  itself  conclusively  establish  that  fact,  but  which 
affords  an  inference  or  presumption  of  its  existence.  For  ex- 
ample: a  witness  proves  an  admission  of  the  party  to  the  fact 
in  dispute.  This  proves  a  fact,  from  which  the  fact  in  dispute 
is  inferred. 

1.  Circuinstantial  Evidence.— Penal  Code,  sec.  1102,  d.  6,  ante. 

1838.  Prima  facie  evidence  is  that  which  suffices  for  the 
proof  of  a  particular  fact,  until  contradicted  and  overcome  by 
other  evidence.  For  example:  a  certificate  of  a  recording  offi- 
cer is  prima/acie  evidence  of  a  record,  but  it  may  afterward  be 
rejected  upon  proof  that  there  is  no  such  record.  [Amendment, 
approved  March  24, 1874;  in  effect  July  1,  1874. 

1884.  Partial  evidence  is  that  which  goes  to  establish  a  de- 
tached fact,  in  a  series  tending  to  the  fact  in  dispute.  It  may 
be  received,  subject  to  be  rejected  as  incompetent,  unless  con- 
nected with  the  fact  in  dispute  by  proof  of  other  facts.  For 
example:  on  an  issue  of  title  to  real  property,  evidence  of  the 
continued  possession  of  a  remote  occupant  is  partial,  for  it  is  of 
a  detached  fact,  which  may  or  may  not  be  afterwards  connected 
with  the  fact  in  dispute. 

1885.  That  evidence  is  deemed  satisfactory  which  ordinarily 
produces  moral  certainty  or  conviction  in  an  unprejudiced 
mind.  Such  evidence  alone  will  justify  a  verdict.  Evidence 
less  than  this  is  denominated  slight  evidence. 

1886.  Indispensable  evidence  is  that  without  which  a  partic- 
ular fact  can  not  be  proved. 

1887.  Conclusive  or  unanswerable  evidence  is  that  which  the 
law  does  not  permit  to  be  contradicted.  For  example,  the 
record  of  a  court  of  competent  jurisdiction  can  not  be  contra- 
dicted by  the  parties  to  it. 

1888.  Cumulative  evidence  is  additional  evidence  of  the  same 
character  to  the  same  point. 

1889.  Corroborative  evidence  is  additional  evidence  of  a  dif- 
ferent character,  to  the  same  point. 
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TITLE  I. 
OF  THE  GENERAL  PRINCIPLES  OF  EVIDENCE. 

Section  1844.  One  witness  sufficient  to  prove  a  fact. 

1845.  Testimony  confined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  afifected. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  afifected  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidence. 

1850.  Declarations  which  are  a  part  of  the  transaction. 

1851.  Evidence  relating  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  against  his  successor  in 

interest.  « 

1854.  When  part  of  a  transaction  proved,  the  whole  is  admissible. 

1855.  Contents  of  writing,  how  proved. 

1856.  An  agreement  reduced  to  writing  deemed  the  whole. 

1857.  Construction  of  language  relates  to  place  where  used. 

1858.  Construction  of  statutes  and  instruments,  general  rule. 

1859.  The  intention  of  the  legislature  or  parties. 

1860.  The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank  form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by  partieC 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegation  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegation. 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

1844.  The  direct  evidence  of  one  witness  who  is  entitled  to 
full  credit  is  sufficient  for  proof  of  any  fact,  except  perjury  and 
treason. 

1.  Bvidenoe  of  Treasoa— Penal  Code,  sec.  1103,  n.  2,  ante, 

1845.  A  witness  can  testify  of  those  facts  only  which  he 
koows  of  his  own  knowledge;  that  is,  which  are  derived  from 
bis  own  perceptions,  except  in  those  few  express  cases  in  which 
his  opinions  or  inferences,  or  the  declarations  of  others,  are 
admissible. 

1.  Competency  of  'Witness.— Penal  Code,  sec.  1321,  n.  25,  ante, 

2.  Opinions  of  "Witness.— Penal  Code,  sec.  1321,  n.  29,  ante, 

3.  Privileges  of  Witness.— Penal  Code,  sec.  1321,  n.  30,  anU, 

1846.  A  witness  can  be  heard  only  upon  oath  or  affirmation, 
and  upon  a  trial  he  can  be  heard  only  in  the  presence  and  sub- 
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ject  to  the  examination  of  all  the  parties,  if  they  choose  to 
attend  and  examine. 

1.  Manner  of  Administering  Oath.— Sees.  2093-2097,  poet;  Penal  Code, 
sec.  119,  n.  1,  ante. 

1847.  A  witness  is  presumed  to  speak  the  truth.  This  pre- 
sumption, however,  may  be  repelled  by  the  manner  in  which 
he  testifies,  by  the  character  of  his  testimony,  or  by  evidence 
affecting  his  character  for  truth,  honesty,  or  integrity,  or  his 
motives,  or  by  contradictory  evidence;  and  the  jury  are  the 
exclusive  judges  of  his  credibility. 

1.  Credibility  of  "Witness.— Penal  Code,  sec  1102,  n.  29,  atUe.  . 

2.  Impeachment  of  Witness.  —Penal  Code,  8eo.  1102,  n.  33,  ante, 

3.  Contradictoiy  Statements.— Penal  Code,  sec  1102,  n.  35,  ante, 

1848.  The  rights  of  a  party  can  not  be  prejudiced  by  the 
declaration,  act,  or  omission  of  another,  except  by  virtue  of  a 
particular  relation  between  them ;  therefore,  proceedings  against 
one  can  not  affect  another.  [Amendment,  approved  March  24, 
1874;  in  effect  July  1,  1874. 

1.  Dying  Declarations.— Penal  Code,  sec.  1102,  n.  10,  ante, 

1849.  Where,  however,  one  derives  title  to  real  property 
fr6m  another,  the  declaration,  act,  or  omission  of  the  latter, 
while  holding  the  title,  in  relation  to  the  property,  is  evidence 
against  the  former. 

1850.  Where,  also,  the  declaration,  act,  or  omission  forms 
part  of  a  transaction,  which  is  itself  the  fact  in  dispute,  or 
evidence  of  that  fact,  such  declaration,  act,  or  omission  is  evi- 
dence, as  part  of  the  transaction. 

1.  Res  Qestao.— Penal  Code,  sec.  1102,  n.  20,  ante, 

1851.  And  where  the  question  in  dispute  between  the  parties 
is  the  obligation  or  duty  of  a  third  person,  whatever  would  be 
the  evidence  for  or  against  such  person  is  prima  facie  evidence 
between  the  parties.  [Amendment,  approved  March  24,  1874; 
in  effect  July  1,  1874. 

1852.  The  declaration,  act,  or  omission  of  a  member  of  a 
family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is  also 
admissible  as  evidence  of  common  reputation,  in  cases  where, 
on  questions  of  pedigree,  such  reputation  is  admissible. 

1858.  The  declaration,  act,  or  omission  of  a  decedent,  hav- 
ing sufScient  knowledge  of  the  subject,  against  his  pecuniary 
interest,  is  also  admissible  as  evidence  to  that  extent  against 
his  successor  in  interest. 
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1854.  When  part  of  an  act,  declaration,  conversation,  or 
writing  is  given  in  evidence  by  one  party,  the  whole  on  the 
same  subject  may  be  inquired  into  by  the  other;  when  a  letter 
is  read,  the  answer  may  be  given;  and  when  a  detached  act, 
declaration,  conversation,  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation,  or  writing,  which  is  neces« 
sary  to  make  it  understood,  may  also  be  given  in  evidence. 

1.  Croas-ezamination.— Penal  Code,  sec.  1102,  n.  30,  ante, 

1855.  There  can  be  no  evidence  of  the  contents  of  a  writing, 
other  than  the  writing  itself,  except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made; 

2.  When  the  original  is  in  the  possession  of  the  party  against 
whom  the  evidence  is  offered,  and  he  fails  to  produce  it  after 
reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in  the 
custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evidence  by  this  code  or  other  statute ; 

6.  When  the  original  consists  of  numerous  accounts  or  other 
documents,  which  can  not  be  examined  in  court  without  great 
loss  of  time,  and  the  evidence  sought  from  them  is  onlj^the 
general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  copy 
of  the  original,  or  of  the  record,  must  be  produced;  in  those 
mentioned  in  subdivisions  one  and  two,  either  a  copy  or  oral 
evidence  of  the  contents.  [Amendment^  approved  March  24, 
1874;  in  effect  July  1,  1874. 

1856.  When  the  terms  of  an  agreement  have  been  reduced  to 
writing  by  the  parties,  it  is  to  be  considered  as  containing  all 
those  terms,  and  therefore  there  can  be  between  the  parties  and 
their  representatives,  or  successors  in  interest,  no  evidence  of 
the  terms  of  the  agreement  other  than  the  contents  of  the  writ- 
ing, except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in 
issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence  of  the  cir- 
cumstances under  which  the  agreement  was  made  or  to  which 
it  relates,  as  defined  in  section  1860,  or  to  explain  an  extrinsic 
ambiguity,  or  to  establish  illegality  or  fraud.  The  term  agree- 
ment includes  deeds  and  wills,  as  well  as  contracts  between 
parties. 
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1857.  The  language  of  a  writing  is  to  be  interpreted  ac- 
cording to  the  meaning  it  bears  in  the  place  of  its  execution, 
unless  the  parties  have  reference  to  a  different  place. 

1858.  In  the  construction  of  a  statute  or  instrument,  the 
office  of  the  judgd  is  simply  to  ascertain  and  declare  what  is  in 
terms  or  in  substance  contained  therein,  not  to  insert  what  has 
been  omitted,  or  to  omit  what  has  been  inserted;  and  where 
there  are  several  provisions  or  particulars,  such  a  construction 
is,  if  possible,  to  be  adopted  as  will  give  effect  to  all. 

1.  Rule  of  ConBtTQCtion.— Penal  Code,  sec.  3,  n.  4,  ante, 

2.  ConBtmctdon  of  Codes.— Penal  Ckxle,  sec.  4,  n.  1,  ante. 

1859.  In  the  construction  of  a  statute  the  intention  of  the 
legislature,  and  in  the  construction  of  the  instrument  the  in- 
tention of  the  parties,  is  to  be  pursued,  if  possible;  and  when  a 
general  and  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a  particular  intent  will  control  a 
general  one  that  is  inconsistent  with  it. 

1860.  For  the  proper  construction  of  an  instrument,  the  cir- 
cumstances under  which  it  was  made,  including  the  situation  of 
the  subject  of  the  instrument,  and  of  the  parties  to  it,  may  also 
be  shown,  so  that  the  judge  be  placed  in  the  position  of  those 
whose  language  he  is  to  interpret. 

186L  The  terms  of  a  writing  are  presumed  to  have  been  used 
in  their  primary  and  general  acceptation,  but  evidence  is  never- 
theless admissible  that  they  have  a  local,  technical,  or  other- 
wise peculiar  signification,  and  were  so  used  and  understood  in 
the  particular  instance,  in  which  case  the  agreement  must  be 
construed  accordingly. 

1862.  When  an  instrument  consists  partly  of  written  words 
and  partly  of  a  printed  form,  and  the  two  are  inconsistent,  the 
former  controls  the  latter. 

1863.  When  the  characters  in  which  an  instrument  is  written 
are  difficult  to  be  deciphered,  or  the  language  of  the  instru- 
ment is  not  understood  by  the  court,  the  evidence  of  persons 
skilled  in  deciphering  the  characters,  or  who  understand  the 
language,  is  admissible  to  declare  the  characters  or  the  mean- 
ing of  the  language. 

1864.  When  the  terms  of  an  agreement  have  been  intended 
in  a  different  sense  by  the  different  parties  to  it,  that  sense  is 
to  prevail  against  either  party  in  which  he  supposed  the  other 
understood  it,  and  when  different  constructions  of  a  provision 
are  otherwise  equally  proper,  that  is  to  be  taken  which  is  most 
favorable  to  the  party  in  whose  favor  the  provision  was  made. 
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1865.  A  written  notice,  as  well  as  every  other  writing,  is  to 
be  construed  according  to  the  ordinary  acceptation  of  its  teims. 
Thus  a  notice  to  the  drawers  or  indorsers  of  a  bill  of  exchange 
or  promissory  note,  that  it  has  been  protested  for  want  of  ac- 
ceptance or  payment,  must  be  held  to  import  that  the  same  has 
been  duly  presented  for  acceptance  or  payment  and  the  same 
refused,  and  that  the  holder  looks  for  payment  to  the  person  to 
whom  the  notice  is  given. 

1866.  When  a  statute  or  instrument  is  equally  susceptible  of 
two  interpretations,  one  in  favor  of  natural  right,  and  the  other 
against  it,  the  former  is  to  be  adopted. 

1.  Constmction  of  Codes.— Penal  Code,  sec.  4,  n.  1,  ante, 

1867.  None  but  a  material  allegation  need  be  proved. 

1868.  Evidence  must  correspond  with  the  substance  of  the 
material  allegations,  and  be  relevant  to  the  question  in  dispute. 
Collateral  questions  must  therefore  be  avoided.  It  is,  however, 
within  the  discretion  of  the  court  to  permit  inquiry  into  a  col- 
lateral fact,  when  such  fact  is  directly  connected  with  the 
question  in  dispute,  and  is  essential  to  its  proper  determination, 
or  when  it  aflPects  the  credibility  of  a  witness. 

1869.  Each  party  must  prove  his  own  affirmative  allegations. 
Evidence  need  not  be  given  in  support  of  a  negative  allegation, 
except  when  such  negative  allegation  is  an  essential  part  of  the 
statement  of  the  right  or  title  on  which  the  cause  of  action  or 
defense  is  founded,  nor  even  in  such  case  when  the  allegation 
is  a  denial  of  the  existence  of  a  document,  the  custody  of  which 
belongs  to  the  opposite  party. 

1.  Presumptdon  in  Crimincd  Cases.— Penal  Code,  sec.  1096,  ante, 

1870.  In  conformity  with  the  preceding  provisions,  evidence 
may  be  given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute; 

2.  Tbe  act,  declaration,  or  omission  of  a  party,  as  evidence 
against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his  conduct  in  relation 
thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased  per- 
son in  respect  to  the  relationship,  birth,  marriage,  or  death  of  any 
person  related  by  blood  or  marriage  to  such  deceased  person; 
the  act  or  declaration  of  a  deceased  person  done  or  made  against 
his  interest  iu  respect  to  his  real  property;  and  also  in  crim- 
inal actions,  the  act  or  declaration  of  a  dying  person,  made 
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under  a  sense  of  impending  death,  respecting  the  cause  of  his 
death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declara- 
tion of  a  partner  or  agent  of  the  party,  within  the  scope  of  the 
partnership  or  agency,  and  during  its  existence.  The  same 
rule  applies  to  the  act  or  declaration  of  a  joint  owner,  joint 
debtor,  or  other  person  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a 
conspirator  against  his  co-conspirator,  and  relating  to  the  con- 
spiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  trans- 
action, as  explained  in  section  1850; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  juris- 
diction, or  unable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  hand- 
writing of  a  person,  when  he  has  knowledge  of  the  person  or 
handwriting;  his  opinion  on  a  question  of  science,  art  or  trade, 
when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the 
validity  of  which  is  in  dispute,  respecting  the  mental  sanity  of 
the  signer;  and  the  opinion  of  an  intimate  acquaintance  respect- 
ing the  mental  sanity  of  a  person,  the  reason  for  the  opinion 
being  given; 

11.  Common  reputation  existing  previous  to  the  controversy, 
respecting  facts  of  a  public  or  general  interest  more  than  thirty 
years  old,  and  in  cases  of  pedigree  and  boundary; 

12.  Usage  to  explain  the  true  character  of  an  act,  contract, 
or  instrument,  where  such  true  character  is  not  otherwise  plain ; 
but  usage  is  never  admissible,  except  as  an  instrument  of  inter- 
pretation ; 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence 
of  common  reputation ;  and  entries  in  family  bibles,  or  other 
family  books  or  charts;  engravings  on  rings,  family  portraits, 
and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is 
admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  presumed 
or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness, 
as  explained  in  section  1847. 

1.  Admissions  and  Confessions.— Penal  Code,  boc.  1102,  n.  1,  ante, 

2.  Alibi.— Penal  Code,  sec.  1102,  n.  2,  ante. 
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3.  ClrctimBtantial  Evidence.— Penal  Code,  sec.  1102,  n.  6,  ante. 

4.  Corpus  Delicti.— Penal  Code,  sec.  189,  n.  5,  ante, 

5.  Dying  DeclarationB.— Penal  Code,  sec.  1102,  n.  10,  ante, 

6.  Conspiracy.- Penal  Code,  sec.  1104,  n.  1,  ante, 

7.  Depositions  as  Evidence.— Penal  Code,  sec.  869,  n.  3,  ante. 

8.  Opinion  of  "Witness.— Penal  Code,  sec.  1321,  n.  29,  ante. 


TITLE    II. 

OP  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 

Chapter  I.  Knowledge  op.  the  Coubt,  §1875. 

II.  Witnesses,  §§1878-1884. 

III.  Writings,  §§1887-1951. 

IV.  Material  Objects  Presented  to  the  Senses,  otheb 

THAN  Writings,  §1954. 
V.  Indirect  Evidence,  §§1957-1963. 
•VI.  Indispensable  Evidence,  §§1967-1974. 
VII.  Conclusive  and  Unanswerable  Evidence,  §1978. 

CHAPTER  I. 
KNOWLEDGE  OF  THE  COUKT. 

Section  1875.  Certain  facta  of  general  notoriety  assumed  to  be  true. 
Specification  of  such  facts. 

1875.  Courts  take  judicial  notice  of  the  following  facts: 

1.  The  true  signification  of  all  English  words  and  phrases, 
and  of  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative,  executive, 
and  judicial  departments  of  this  state  and  of  the  United  States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United 
States; 

5.  The  accession  to  office  and  the  official  signatures  and  seals 
of  office  of  the  principal  officers  of  government  in  the  legisla- 
tive, executive,  and  judicial  departments  of  this  state  and  of  the 
United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state 
or  sovereign  recognized  by  the  executive  power  of  the  United 
States; 
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7.  Tbe  seals  of  courts  of  admiralty  and  maritime  jurisdiction, 
and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropri- 
ate books  or  documents  of  reference. 

CHAPTER  II. 

WITNESSES. 

Section  1878.  Witnesses  defined. 

1879.  All  persons  capable  of  perception  and  communication  may 

be  witnesses. 

1880.  Persons  who  can  not  testify. 

1881.  Persons  in  certain  relations  to  parties  prohibited. 
.  1882.  Repealed. 

1883.  Judge  or  a  juror  may  be  witness. 

1884.  When  an  interpreter  to  be  sworn. 

1878.  A  witness  is  a  person  whose  declaration  under  oath  is 
received  as  evidence  for  any  purpose,  whether  such  declaration 
be  made  on  oral  examination,  or  by  deposition  or  affidavit. 

1.  Witnesses.— Penal  Code,  sec.  1102,  n.  27,  ante,. 

1879.  All  persons,  without  exception,  otherwise  than  is  speci- 
fied in  the  next  two  sections,  who,  having  organs  of  sense,  can 
perceive,  and,  perceiving,  can  make  known  their  perceptions  to 
others,  may  be  witnesses.  Therefore,  neither  parties  nor  other 
persons  who  have  an  interest  in  the  event  of  an  action  or  pro- 
ceeding are  excluded;  nor  those  who  have  been  convicted  of 
crime;  nor  persons  on  account  of  their  opinions  on  matters  of 
religious  belief;  although,  in  every  case  the  credibility  of  the 
witness  may  be  drawn  in  question,  as  provided  in  section  1847. 

1.  Competency  ol  "Witness.— Penal  Code,  sec.  1321,  n.  25,  ante. 

2.  Defendant  as  a  "Witness.— Penal  Code,  sec.  1323,  n.  1,  ante, 

3.  Credibility  of  "Witness.— Sec.  1847,  ajUe;  Penal  Code,  sec.  1102,  n. 
29,  ante. 

1880.  The  following  persons  can  not  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  pro- 
duction for  examination. 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of 
receiving  just  impressions  of  the  facts  respecting  which  they 
are  examined,  or  of  relating  them 'truly. 

3.  Parties  or  assignors  of  parties  to  an  action  or  proceeding, 
or  persons  in  whose  behalf  an  action  or  proceeding  is  prose- 
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cuted,  against  an  executor  or  administrator  upon  a  claim,  or 
demand  against  the  estate  of  a  deceased  person,  as  to  any  mat- 
ter of  fact  occurring  before  the  death  of  such  deceased  person. 
[Amendment,  approved  April  16,  1880;  in  effect  immediately. 
1.  Competency  of  Witneas.— Penal  Code,  sec.  1321,  n.  25,  ait/€. 

1881.  There  are  particular  relations  in  which  it  is  the  policy 
of  the  law  to  encourage  confidence  and  to  preserve  it  inviolate; 
therefore,  a  person  can  not  be  examined  as  a  witness  in  the 
following  cases: 

1.  A  husband  can  not  be  examined  for  or  against  his  wife, 
without  her  consent,  nor  a  wife  for  or  against  her  husband, 
without  his  consent;  nor  can  either,  during  the  marriage  or 
afterwards,  be,  without  the  consent  of  the  other,  examined  as 
to  any  communication  made  by  one  to  the  other  during  the 
marriage;  but  this  exception  does  not  apply  to  a  civil  action  or 
proceeding  by  one  against  the  other,  nor  to  a  criminal  action  or 
proceeding  for  a  crime  committed  by  one  against  the  other; 

2.  An  attorney  can  not,  without  the  consent  of  his  client,  be 
examined  as  to  any  communication  made  by  the  client  to  him, 
or  his  advice  given  thereon  in  the  course  of  professional  em- 
ployment; 

3.  A  clergyman  or  priest  can  not,  without  the  consent  of  the 
person  making  the  confession,  be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in  the  course  of  dis- 
cipline enjoined  by  the  church  to  which  he  belongs; 

4.  A  licensed  physician  or  surgeon  can  not,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to  any  in- 
formation acquired  in  attending  the  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  patient; 

5.  A  public  officer  can  not  be  examined  as  to  communications 
made  to  him  in  official  confidence,  when  the  public  interests 
would  suflfer  by  the  disclosure. 

1.  Husband  or  "Wife  as  "Witness.— Penal  Code,  sec.  1322,  n.  1,  ante. 

[1882.  Bepealed  by  act  approved  and  in  effect  February  28, 
1876.     Amendments  1875-6,  105.] 

1883.  The  judge  himself,  or  any  juror,  may  be  called  as  a 
witness  by  either  party;  but  in  such  case  it  is  in  the  discretion 
of  the  court  or  judge  to  order  the  trial  to  be  postponed  or  sus- 
pended, and  to  take  place  before  another  judge  or  jury. 

1884.  When  a  witness  does  not  understand  and  speak  the 
English  language,  an  interpreter  must  be  sworn  to  interpret  for 
him.  Any  person,  a  resident  of  the  proper  county,  may  be 
summoned  by  any  court  or  judge  to  appear  before  such  court 
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or  judge  to  act  as  interpreter  in  any  action  or  proceeding.  The 
sammons  must  be  served  and  returned  in  like  manner  as  a  sub- 
pcena.  Any  person  so  summoned,  \vbo  fails  to  attend  at  the 
time  and  place  named  in  the  summons,  is  guilty  of  contempt. 

1.  Interpreter  before  Grand  Jury. — See  *'An  act  in  relation  t5  in- 
terpreters before  grand. juries.  **    Ante,  p.  256. 

CHAPTER  m. 

WRITINGS. 

Article  L  Writings  in  General. 
n.  Public  Writings. 
m.  Private  Wrtfings. 

ARTICLE  I. 

WRITINGS  IN  GENERAL.        ^ 

Section  1887.  Writings,  public  and  private. 

1888.  Public  writings  defined. 

1889.  All  others  private. 

1887.  WritiDgs  are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

1888.  Public  writings  are : 

1.  The  written  acts,  or  records  of  the  acts,  of  the  sovereign 
authority,  of  official  bodies,  and  tribunals,  and  of  public  officers^ 
legislative,  judicial,  and  executive,  whether  of  this  state,  of  the 
United  States,  of  a  sister  state,  or  of  a  foreign  country; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 
1888.  All  other  writings  are  private. 

ARTICLE  n. 

POBLIO  WRITINGS 

Section  1892.  Every  citizen  entitled  to  inspect  and  copy  public  writings. 

1893.  Public  officers  bound  to  give  copies. 

1894.  Four  kinds  of  public  writings. 

1895.  Laws,  written  or  unwritten. 

1896.  Written  laws  defined. 

1897.  Constitution  and  statutes. 

1898.  Public  and  private  statutes  defined. 

1899.  Unwritten  law  defined. 

1900.  Books  containing  laws  presumed  to  be  correct. 

1901.  Public  seal  authenticates  a  law  or  document. 

1902.  Other  evidence  of  laws  of  other  states. 

1903.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  defined. 

1905.  Record,  how  authenticated  as  evidence. 

1906.  Record  of  a  foreign  country,  how  authenticated. 

1907.  Oral  evidence  of  a  foreign  record. 
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Section  1908.  Effect  of  a  jadgment  upon  rights  in  varioaa  cases. 

1909.  Effect  of  other  judicial  orders,  when  conclusive. 

1910.  Where  parties  are  to  he  deemed  the  same. 

1911.  What  deemed  adjudged  in  a  judgment. 

1912.  Where  sureties  hound,  principal  is  also. 
•            1913.  Record  of  another  state,  its  effect. 

1914.  Record  of  court  of  admiralty. 

1915.  Effect  of  a  foreign  judgment. 

1916.  Manner  of  impeaching  a  record. 

T917.  The  jurisdiction  necessary  in  a  judgment. 

1918.  Manner  6f  proving  other  official  documents. 

1919.  Puhlic  record  of  private  writing  evidence. 

1920.  Entries  in  official  hooks  prima /aci^.  evidence. 

1921.  Justice's  judgment  in  other  states,  how  proved. 

1922.  Same. 

,  1923.  Contents  of  other  official  certiRcates. 

1924.  Provisions  in  relation  to  states  apply  to  territories. 

1925.  Certificates  of  purchase  primary  evidence  of  ownership. 

1926.  Entries  made  hy  officers  or  hoa,rd8  piHma /acie  evidence. 

1892.  Every  citizen  has  a  right  to  inspect  and  take  a  copy  of 
any  public  writing  of  this  state,  except  as  otherwise  expressly 
provided  by  statute. 

1893.  Every  public  officer  having  the  custody  of  a  public 
writing,  which  a  citizen  has  a  right  to  inspect,  is  bound  to  give 
him,  on  demand,  a  certified  copy  of  it,  on  payment  of  the  legal 
fees  therefor,  and  such  copy  is  admissible  as  evidence  in  like 
cases  and  with  like  effect  as  the  original  writing.  [Amendment, 
approved  March  24,  1874:  in  effect  July  1,  1874. 

1894.  Public  writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

1895.  Laws,  whether  organic  or  ordinary,  are  either  written 
or  unwritten. 

1896.  A  written  law  is  that  which  is  promulgated  in  writing, 
and  of  which  a  record  is  in  existence. 

1897.  The  organic  law  is  the  constitution  of  government,  and 
is  altogether  written.  Other  written  laws  are  denominated 
statutes.  The  written  law  of  this  state  is  therefore  contained  in 
its  constitution  and  statutes,  and  in  the  constitution  and  statutes 
of  the  United  States. 

1898.  Statutes  are  public  or  private.  A  private  statute  is 
one  which  concerns  only  certain  designated  individuals,  and 
affects  only  their  private  rights.  All  other  statutes  are  public, 
in  which  are  included  statutes  creating  or  affecting  corporations. 
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1899.  Unwritten  law  is  the  law  not  promulgated  and  recorded, 
as  mentioned  in  section  1896,  bat  which  is,  nevertheless,  ob- 
served and  administered  in  the  courts  of  the  country.  It  has 
no  certain  repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts,  aod  the  treatises  of  learned  men. 

1900.  Books  printed  or  published  under  the  authority  of  a 
sister  state  or  foreign  country,  and  purporting  to  contain  the 
statutes,  code,  or  other  written  law  of  such  state  or  country,  or 
proved  to  be  commonly  admitted  in  the  tribunals  of  such  state 
or  country  as  evidence  of  the  written  law  thereof,  are  admissi- 
ble in  this  state  as  evidence  of  such  law. 

1901.  A  copy  of  the  written  law  or  other  public  writing  of  any 
state  or  country,  attested  by  the  certificate  of  the  officer  having 
charge  of  the  original,  under  the  public  seal  of  the  state  or 
country,  is  admissible  as  evidence  of  such  law  or  writing. 
[Amendment,  approved  March  24,  1874;  in  effect  July  1,  1874. 

1902.  The  oral  testimony  of  witnesses  skilled  therein  is  ad- 
missible as  evidence  of  the  unwritten  law  of  a  sister  state  or 
foreign  country,  as  are  also  printed  and  published  books  of  re- 
ports of  decisions  of  the  courts  of  such  state  or  country,  or  proved 
to  be  commonly  admitted  in  such  courts. 

1903.  The  recitals  in  a  public  statute  are  conclusive  evidence 
of  the  facts  recited  for  the  purpose  of  carrying  it  into  effect,  but 
no  further.  The  recitals  in  a  private  statute  are  conclusive 
evidence  between  parties  who  claim  under  its  provisions,  but  no 
further.  * 

1904.  A  judicial  record  is  the  record  or  official  entry  of  the 
proceedings  in  a  court  of  justice,  or  of  the  official  act  of  a  judi- 
cial officer,  in  an  action  or  special  proceeding.  ' 

1905.  A  judicial  record  of  this  state,  or  of  the  United  States, 
may  be  proved  by  the,  production  of  the  original,  or  by  a  copy 
thereof,  certified  by  the  clerk  or  other  person  having  the  legal 
custody  thereof.  That  of  a  sister  state  may  be  approved  by  the 
attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if 
there  be  a  clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in  due 
form. 

1906.  A  judicial  record  of  a  foreign  country  may  be  proved 
by  the  attestation  of  the  clerk,  with  the  seal  of  the  court  an- 
nexed, if  there  be  a  clerk  and  seal,  or  of  the  legal  keeper  of 
the  record,  with  the  seal  of  his  office  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  chief  judge,  or  presiding 
magistrate,  that  the  person  making  the  attestation  is  the  clerk 
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of  the  court  or  the  legal  keeper  of  the  record,  and,  in  either 
case,  that  the  signature  of  such  person  is  genuine,  and  that  the 
attestation  is  in  due  form.  The  signature  of  the  chief  judge  or 
presiding  magistrate  must  be  authenticated  by  the  certifiacte  of 
the  minister  or  embassador,  or  a  consul,  vice-consul,  or  con* 
Bular  agent  of  the  United  States  in  such  foreign  country. 
[Amendment,  approved  March  24:,  1874;  in  effect  July  1,  1874. 

1907.  A  copy  of  the  judicial  record  of  a  foreign  country  is 
also  admissible  in  evidence,  upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transc'ript  of  the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the 
court  or  other  legal  keeper  of  the  same;  and, 

8.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved 
to  be  the  seal  of  the  court  where  the  record  remains,  if  it  be 
the  record  of  a  court;  or  if  there  be  no  such  seal,  or  if  it  be 
not  a  record  of  a  court,  by  the  signature  of  the  legal  keeper  of 
the  original. 

1908.  The  effect  of  a  judgment  or  final  order  in  an  action  or 
special  proceeding  before  a  court  or  judge  of  this  state,  or  of 
the  United  States,  having  jurisdiction  to  pronounce  the  judg- 
ment or  order,  is  as  follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific  thing, 
or  in  respect  to  the  probate  of  a  will,  or  the  administration  of 
the  estate  of  a  decedent,  or  in  respect  to  the  personal,  polit- 
ical, or  legal  condition  or  relation  of  a  particular  person,  the 
judgment  or  order  is  conclusive  upon  the  title  to  the  thing,  the 
will,  or  administration,  or  the  condition  or  relation  of  the  person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  directly  adjudged,  conclusive  between  the  parties  and 
their  successors  in  interest  by  title  subsequent  to  the  com- 
mencement of  the  action  or  special  proceeding,  litigating  for 
the  same  thing  under  the  same  title  and  in  the  same  capacity; 
provided,  they  have  notice,  actual  or  constructive,  of  the  pend- 
dency  of  the  action  or  proceeding.  [Amendment,  approved 
March  24,  1874;  in  effect  July  1, 1874. 

1909.  Other  judicial  orders  of  a  court  or  judge  of  this  state, 
or  of  the  United  States,  create  a  disputable  presumption,  ac- 
cording to  the  matter  directly  determined,  between  the  same 
parties  and  their  representatives  and  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the  same  title 
and  in  the  same  capacity. 
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1910.  The  parties  are  deemed  to  be  the  same  when  those  be- 
tween whom  the  evidence  is  offered  were  on  opposite  sides  in 
the  former  case,  and  a  judgment,  or  other  determination,  could 
in  that  case  have  been  made  between  them  alone,  though  other 
parties  ^ere  joined  with  both  or  either. 

1911.  That  only  is  deemed  to  have  been  adjudged  in  a  former 
judgment  which  appears  upon  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  included  therein  or  neces- 
sary thereto. 

1912.  Whenever,  pursuant  to  the  last  four  sections,  a  party 
is  bound  by  a  record,  and  such  party  stands  in  the  relation  of 
a  surety  for  another,  the  latter  is  also  bound  from  the  time  that 
he  has  notice  of  the  action  or  proceeding,  and  an  opportunity 
at  the  surety's  request  to  join  in  the  defense. 

1913.  The  effect  of  a  judicial  record  of  a  sister  state  is  the 
same  in  this  state  as  in  the  state  where  it  was  made,  except  that 
it  can  only  be  enforced  here  by  an  action  or  special  proceeding; 
and  except,  also,  that  the  authority  of  a  guardian  or  committee, 
or  of  an  executor  or  administrator,  does  not  extend  beyond  the 
jurisdiction  of  the  government  under  which  he  was  invested 
with  his  authority. 

1914.  The  effect  of  the  judicial  record  of  a  court  of  admiralty 
of  a  foreign  country  is  the  same  as  if  it  were  the  record  of  a 
court  of  admiralty  of  the  United  States. 

1915.  The  effect  of  the  judgment  of  any  other  tribunal  of  a 
foreign  country  having  jurisdiction  to  pronounce  the  judgment, 
is  as  follows: 

1.  In  case  of  a  judgment  against  a  specific  thing,  the  judg- 
ment is  conclusive  upon  the  title  to  the  thing. 

2.  In  case  of  a  judgment  against  a  person,  the  judgment  is 
presumptive  evidence  of  a  right  as  between  the  parties  and  their 
successors  in  interest  by  a  subsequent  title,  and  can  only  be  re- 
pelled by  evidence  of  a  want  of  jurisdiction,  want  of  notice  to 
the  party,  collusion,  fraud,  or  clear  mistake  of  law  or  fact. 

1916.  Any  judicial  record  may  be  impeached  by  evidence  of  a 
want  of  jurisdiction  in  the  court  or  judicial  officer,  or  collusion 
between  the  parties,  or  of  fraud  in  the  party  offering  the  record, 
in  respect  to  the  proceedings. 

1917.  The  jurisdiction  sufficient  to  sustain  a  record  is  juris- 
diction over  the  cause,  over  the  parties,  and  over  the  thing, 
when  a  specific  thing  is  the  subject  of  the  judgment. 

1918.  Other  official  documents  may  be  proved,  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of  the 
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state  department  of  the  state;  and  of  the  United  States,  by  the 
records  of  the  state  department  of  the  United  States,  certified 
by  the  heads  of  those  departments  respectively.  They  may  also 
be  proved  by  public  documents,  printed  by  the  order  of  the  leg- 
islature or  congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of  con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either 
house  thereof,  or  by  published  statutes  or  resolutions,  or  by 
copies  certified  by  the  clerk,  or  printed  by  their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  legis- 
lature of  a  sister  state,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legis- 
lature of  a  foreign  country,  by  journals  published  by  their  au- 
thority, or  commonly  received  in  that  country  as  such,  or  by  a 
copy  certified  under  the  seal  of  the  country  or  sovereign,  or  by 
a  reco<?nition  thereof  in  some  public  act  of  the  executive  of  the 
United  States; 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board 
or  department  thereof,  by  a  copy,  certified  by  the  legal  keeper 
thereof,  or  by  a  printed  book  published  by  the  authority  of  such 
corporation; 

6.  Documents  of  any  other  class  in  this  state,  by  the  original, 
or  by  a  copy,  certified  by  the  legal  keeper  thereof; 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the  orig- 
inal, or  by  a  copy,  certified  by  the  legal  keeper  thereof,  together 
vfiih  the  certificate  of  the  secretary  of  state,  judge  of  the  su- 
preme, superior,  or  county  court,  or  mayor  of  a  city  of  such 
state,  that  the  copy  is  duly  certified  by  the  officer  having  the 
legal  custody  of  the  original; 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the 
original,  or  by  a  copy  certified  by  the  legal  keeper  thereof,  with 
a  certificate  under  seal,  of  the  country  or  sovereign,  that  the 
document  is  a  valid  and  subsisting  document  of  such  country, 
and  that  the  copy  is  duly  certified  by  the  officer  having  the  legal 
custody  of  the  original; 

9.  Documents  in  the  departments  of  the  United  States  gov- 
ernment, by  the  certificate  of  the  legal  custodian  thereof. 
[Amendment,  approved  March  24,  1874;  in  effect  July  1,  1874. 

1919.  A  public  record  of  a  private  writing  may  be  proved  by 
the  original  record,  or  by  a  copy  thereof,  certified  by  the  legal 
keeper  of  the  record. 

1920.  Entries  in  public  or  other  official  books  or  records, 
made  in  the  performance  of  his  duty  by  a  public  officer  of  this 
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state,  or  by  another  person  in  the  performance  of  a  duty 
specially  enjoined  by  law,  are  prima  facie  evidence  of  the  facts 
stated  therein.  [Amendment,  approved  March  24,  1874;  in  effect 
July  1,  1874. 

1821.  A  transcript  from  the  record  or  docket  of  a  justice  of 
the  peace  of  a  sister  state,  of  a  judgment  rendered  by  him,  of 
the  proceedings  in  the  action  before  the  judgment,  of  the  exe- 
cution and  return,  if  any,  subscribed  by  the  justice  and  verified 
in  the  manner  prescribed  in  the  next  section,  is  admissible  evi- 
dence of  the  facts  stated  therein. 

1822.  There  must  be  attached  to  the  transcript  a  certificate 
of  the  justice  that  the  transcript  is  in  all  respects  correct,  and 
that  he  had  jurisdiction  of  the  action,  and  also  a  further  certifi- 
cate of  the  clerk  or  prothonotary  of  the  county  in  which  the 
justice  resided  at  the  time  of  rendering  the  judgment,  under  the 
seal  of  the  county,  or  the  seal  of  the  court  of  common  pleas  or 
county  court  thereof,  certifying  that  the  person  subscribing  the 
transcript  was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine.  Such 
judgment,  proceedings,  and  jurisdiction  may  also  be  proved  by 
the  justice  himself,  on  the  production  of  his  docket,  or  by  a 
copy  of  the  judgment,  and  his  oral  examination  as  a  witness. 

1923.  Whenever  a  copy  of  a  writing  is  certified  for  the  pur- 
pose of  evidence,  the  certificate  must  state  in  substance  that 
the  copy  is  a  correct  copy  of  the  original,  or  of  a  specified  part 
thereof,  as  the  case  may  be.  The  certificate  must  be  under  the 
official  seal  of  the  certifying  officer,  if  there  be  any,  or  if  he  be 
the  clerk  of  a  court  having  a  seal,  under  the  seal  of  such  court. 
[Amendment,  approved  March  24,  1874;  in  effect  July  1,  1874. 

1824.  The  provisions  of  the  preceding  sections  of  this  arti- 
ticle  applicable  to  the  public  writings  of  a  sister  state,  are 
equally  applicable  to  the  public  writings  of  the  United  States, 
or  a  territory  of  the  United  States.  [Amendment,  approved 
March  24,  1874;  in  effect  July  1, 1874. 

1825.  A  certificate  of  purchase,  or  of  location,  of  any  lands 
in  this  state,  issued  or  made  in  pursuance  of  any  law  of  the 
United  States,  or  of  this  state,  is  primary  evidence  that  the 
holder  or  assignee  of  such  certificate  is  the  owner  of  the  land 
described  therein;  but  this  evidence  may  be  overcome  by  proof 
that,  at  the  time  of  the  location,  or  time  of  filing  a  pre-emption 
claim  on  which  the  certificate  may  have  been  issued,  the  land 
was  in  the  adverse  possession  of  the  adverse  party,  or  those 
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under  whom  he  claims,  or  that  the  adverse  party  is  holding  the 
land  for  mining  purposes. 

1926.  An  entry  made  by  an  officer,  or  board  of  officers,  or 
under  the  direction  and  in  the  presence  of  either,  in  the  course 
of  official  duty,  is  prima  facie  evidence  of  the  facts  stated  in 
such  entry.  [Amendment,  approved  March  2i,  1874;  in  effect 
July  1,  1874. 

ARTICLE  m. 

PRIVATE   WMTINOS. 

Section  1929.  Private  writings  classified. 

1930.  Seal  defined. 

1931.  Manner  of  making  it. 

1932.  Distinction  between  sealed  and  unsealed  instruments  abol- 

ished. 

1933.  Execution  of  an  instrument  defined.' 

1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  be  given. 

1939.  Writings  called  for  and  inspected  may  be  withheld. 

1940.  Writing,  how  may  be  proved. 

1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necessary. 

1943.  Evidence  of  hand\%Titing. 

1944.  Allowed  by  comparison. 

1945.  Same. 

1946.  Entries  of  decedent's  evidence  in  specified  cases. 

1947.  Copies  of  entries  also  allowed. 

1948.  Private  writings  acknowledged  and  certified. 

1949.  Repealed. 

1950.  Public  records  not  to  be  carried  about. 

1951.  Certified  copies,  etc.,  admissible  without  further  proof. 

19529.  Private  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

1930.  A  seal  is  a  particular  sign,  made  to  attest,  in  the  most 
formal  manner,  the  execution  of  an  instrument. 

1931.  A  public  seal  in  this  state  is  a  stamp  or  impression 
made  by  a  public  officer  with  an  instrument  provided  bj  law,  to 
attest  the  execution  of  an  official  or  public  document,  upon  the 
paper,  or  upon  any  substance  attached  to  the  paper,  which  is 
capable  of  receiving  a  visible  impression.  A  private  seal  may 
be  made  in  the  same  manner  by  any  instrument,  or  it  may  be 
made  by  the  scroll  of  a  pen,  or  by  writing  the  word  **seal'* 


Digitized  by 


Google 


507  WRITINGS.  §§1931-1940 

against  the  signature  of  the  writer.  A  scroll  or  other  sign, 
made  in  a  sister  state  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  state.  [Amendment ,  op* 
proved  March  24,  1874;  in  effect  July  1,  1874. 

1932.  There  shall  be  no  difference  hereafter,  in  this  state,  be- 
tween sealed  and  unsealed  writings.  A  writing  under  seal  may 
therefore  be  changed,  or  altogether  discharged,  by  a  writing 
not  under  seal.  [Amendment,  approved  March  24,  1874;  in  ef- 
fect July  1,  1874. 

1983.  The  execution  of  an  instrument  is  the  subscribing  and 
deliyering  it,  with  or  without  affixing  a  seal. 

1834.  An  agreement  in  writing  without  a  seal,  for  the  com- 
promise or  settlement  of  a  debt,  is  as  obligatory  as  if  a  seal 
were  affixed. 

1835.  A  subscribing  witness  is  one  who  sees  a  writing  ex- 
ecuted or  hears  it  acknowledged,  and  at  the  request  of  the  party 
thereupon  signs  his  name  as  a  witness. 

1936.  Historical  works,  books  of  science  or  art,  and  pub- 
lished maps  or  charts,  when  made  by  persons  indifferent 
between  the  parties,  are  prima  fade  evidence  of  facts  of  general 
notoriety  and  interest.  [Amendment,  approved  March  24,  1874; 
in  effect  July  I,  1874. 

1937.  The  original  writing  must*  be  produced  and  proved, 
except  as  provided  in  sections  1855  and  1919.  If  it  has  been 
lost,  proof  of  the  loss  must  first  be  made  before  evidence  can 
be  given  of  its  contents.  Upon  such  proof  being  made,  together 
with  proof  of  the  due  execution  of  the  writing,  its  contents  may 
be  proved  by  a  copy,  or  by  a  recital  of  its  contents  in  some 
authentic  document,  or  by  the  recollection  of  a  witness,  as  pro- 
vided in  section  1855. 

1838.  If  the  writing  be  in  the  custody  of  the  adverse  party, 
he  must  first  have  reasonable  notice  to  produce  it.  If  he  then 
fail  to  do  so,  the  contents  of  the  writing  may  be  proved  as  in 
case  of  its  loss.  But  the  notice  to  produce  it  is  not  necessary 
where  the  writing  is  itself  a  notice,  or  where  it  has  been  wrong- 
fully obtained  or  withheld  by  the  adverse  party. 

1939.  Though  a  writing  called  for  by  one  party  is  produced 
•  by  the  other,  and  is  thereupon  inspected  by  the  party  calling 

for  it,  he  is  not  obliged  to  produce  it  as  evidence  in  the  case. 

1940.  Any  writing  may  be  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the 
maker;  or. 
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3.  By  a  snbscribing  witness.  [Amendment,  approved  March 
24,  1874;  in  effect  July  1,  1874. 

1941.  If  the  subscribing  Tvitness  denies  or  does  not  recollect 
the  execution  of  the  writing,  its  execution  may  still  be  proved 
by  other  evidence. 

1842.  Where,  however,  evidence  is  given  that  the  party 
against  whom  {he  writing  is  offered  has  at  any  time  admitted 
its  execution,  no  other  evidence  of  the  execution  need  be  given 
when  the  instrument  is  one  mentioned  in  section  1945,  or  one 
produced  from  the  custody  of  the  adverse  party,  and  has  been 
acted  upon  by  him  as  genuine. 

1948.  The  handwriting  of  a  person  may  be  proved  by  any 
one  who  believes  it  to  be  his,  and  who  has  seen  him  write,  or 
has  seen  writings  purporting  to  be  his,  upon  which  he  has  acted 
or  been  charged,  and  who  has  thus  acquired  a  knowledge  of 
his  handwriting. 

1944.  Evidence  respecting  the  haD4 writing  may  also  be 
given  by  a  comparison,  made  by  the  witness  or  the  jury,  with 
writings  admitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered,  or  proved  to  be  genuine  to  the 
satisfaction  of  the  judge.  [Amendment^  approved  March  24, 
1874;  in  effect  July  1,  1874. 

1.  Opinions  of  WitneMOS.— Penal  Code,  sec.  1321,  n.  29,  ante. 

1945.  Where  a  writing  is  more  than  thirty  years  old,  the 
comparisons  may  be  made  with  writings  purporting  to  be 
genuine,  and  generally  respected  and  acted  upon  as  such,  by 
persons  having  an  interest  in  knowing  the  fact. 

1946.  The  entries  and  other  writings  of  a  decedent,  made  at 
or  near  the  time  of  the  transaction,  and  in  a  position  to  know 
the  facts  stated  therein,  may  be  read  as  prima  fade  evidence  of 
the  facts  stated  therein,  in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest  of  the  per- 
son making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in  the 
ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty  specially 
enjoined  by  law.  [Amendment,  approved  March  24,  1874;  in 
effect  July  1,  1874. 

1947.  When  an  entry  is  repeated  in  the  regular  course  of 
business,  one  being  copied  from  another  at  or  near  the  time  of 
the  transaction,  all  the  entries  are  equally  regarded  as  originals. 

1948.  Every  private  writing,  except  last  wills  and  testaments, 
may  be  acknowledged  or  proved  and  certified  in  the  manner 


Digitized  by 


Google 


509  MATERIAL  OBJECTS   PRESENTED.        gg  1948-1954 

provided  for  the  aclsno\vledgment  or  proof  of  conveyances  of 
real  property,  and  the  certificate  of  such  acknowledgment  or 
proof  is  prima  fade  evidence  of  the  execution  of  the  writing,  in 
the  same  manner  as  if  it  were  a  conveyance  of  real  property. 
[Amendment,  approved  March  24,  1874;  in  effect  July  1,  1874. 

[1949.  Repealed  by  act  approved  March  24,  1874;  in  effect 
July  1,  1874.     Amendments  1873-4,  887.] 

1950.  The  record  of  a  conveyance  of  real  property,  or  any 
other  record,  a  transcript  of  which  is  admissible  in  evidence, 
must  not  be  removed  from  the  office  where  it  is  kept,  except 
upon  the  order  of  a  court,  in  cases  where  the  inspection  of  the 
record  is  shown  to  be  essential  to  the  just  determination  of  the 
cause  or  proceeding  pending,  or  where  the  court  is  held  in  the 
same  building  with  such  office.  [Amendment,  approved  March 
24,  1874;  in  effect  July  1,  1874. 

1951.  Every  instrument  conveying  or  affecting  real  property, 
acknowledged,  or  proved  and  certified,  as  provided^  in  the 
Civil  Code,  may,  together  with  the  certificate  of  acknowledge 
ment  or  proof,  be  read  in  evidence,  in  an  action  or  proceeding, 
without  further  proof;  and  a  certified  copy  of  the  record  of  such 
conveyance  or  instrument  thus  acknowledged  or  proved,  may 
also  be  read  in  evidence,  with  the  like  effect  as  the  original,  on 
proof,  by  affidavit  or  otherwise,  that  the  original  is  not  in  the 
possession  or  under  the  control  of  the  party  producing  the  cer- 
tified copy.  [New  section,  approved  March  24,  1874;  in  effect 
July  1,  1874. 

CHAPTER  IV. 

MATERIAL  OBJECTS  PRESENTED  TO  THE  SENSES,  OTHER  THAN 

WRITINGS. 

Section  1954.  Material  objects. 

1954.  Whenever  an  object,  cognizable  by  the  senses,  has 
such  a  relation  to  the  fact  in  dispute  as  to  afford  reasonable 
grounds  of  belief  respecting  it,  or  to  make  an  item  in  the  sum 
of  the  evidence,  such  object  may  be  exhibited  to  the  jury,  or  its 
existence,  situation,  and  character  may  be  proved  by  witnesses. 
The  admission  of  such  evidence  must  be  regulated  by  the  sound 
discretion  of  the  court. 

1.  Vieviring  Premiaes  by  Jury.— Penal  Code,  sec.  1119,  n.  1,  ante. 
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CHAPTER  V. 
INDIRECT  EVIDENCE,  INFERENCES,  AND  PRESUMPTIONS. 

Section  1957.  Indirect  evidence  classified. 

1958.  Inference  defined. 

1959.  Presumption  defined. 

1960.  When  an  inference  arises. 

1961.  Presumptions  may  be  controverted,  when. 

1962.  Specification  of  conclusive  presumptions. 

1963.  All  other  presumptions  may  be  controverted. 

1957.  Indirect  evideDce  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

1.  Evidence  in  Criminal  Actions. —Penal  Code,  sec.  1102,  n.  11,  anU, 

1858.  An  inference  is  a  deduction  which  the  reason  of  the 
jury  makes  from  the  facts  proved,  without  an  express  direction 
of  law  to  that  effect. 

1959.  A  presumption  is  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts. 

1.  PreBomption  of  Innocence.— Penal  Code,  sec.  1096,  antt. 

1960.  An  inference  must  be  founded : 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a 
consideration  of  the  usual  propensities  or  passions  of  men,  the 
particular  propensities  or  passions  of  the  person  whose  act  is  in 
question,  the  course  of  business,  or  the  course  of  nature. 

1961.  A  presumption  (unless  declared  by  law  to  be  conclu- 
sive) may  be  controverted  by  other  evidence,  direct  or  indirect; 
but  unless  so  controverted  the  jury  are  bound  to  find  according 
to  the  presumption. 

1962.  The  following  presumptions,  and  no  others,  are  deemed 
conclusive: 

1.  A  malicious  and  guilty  intent,  from  the  deliberate  com- 
mission of  an  unlawful  act,  for  the  purpose  of  injuring  another; 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  written 
instrument  between  the  parties  thereto,  or  their  successors  in 
interest  by  a  subsequent  title;  but  this  rule  does  not  apply  to 
the  recital  of  a  consideration ; 

3.  Whenever  a  party  has,  by  his  own  declaration,  act,  or 
omission,  intentionally  aiid  deliberately  led  another  to  believe 
a  particular  thing  true,  and  to  net  upon  such  belief,  he  can  not, 
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in  any  litigation  arising  out  of  such  declaration,  act,  or  omis- 
sion, be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  the  commencement  of  the  relation; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who  is 
not  impotent,  is  indisputably  presumed  to  be  legitimate; 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this 
code  to  be  conclusive;  but  such  judgment  or  order  must  be 
alleged  in  the  pleadings  if  there  be  an  opportunity  to  do  so;  if 
there  be  no  such  opportunity,  the  judgment  or  order  may  be 
used  as  evidence; 

7.  Any  other  presumption  which,  by  statute,  is  expressly 
made  conclusive. 

1963.  All  other  presumptions  are  satisfactory,  if  uncontra- 
dicted. They  are  denominated  disputable  presumptions,  and 
may  be  controverted  by  other  evidence.  The  following  are  of 
that  kind : 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his  vol- 
untary act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns; 

5.  That  evidence  willfully  suppressed  would  be  adverse  if 
produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior  being 
produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the 
latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been 
paid; 

10.  That  former  rent  or  installments  have  been  paid  when  a 
receipt  for  later  is  produced; 

11.  That  things  which  a  person  possesses  are  owned  by  him; 

12.  That  a  person  is  the  owner  of  property  from  exercising  acts 
of  ownership  over  it,  or  from  common  reputation  of  his  owner- 
ship; 

13.  That  a  person  in  possession  of  an  order  on  himself  for 
the  payment  of  money,  or  the  delivery  of  a  thing,  has  paid  the 
money  or  delivered  the  thing  accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly  ap- 
pointed to  it; 

15.  That  official  duty  has  been  regularly  performed; 
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16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  state 
or  any  other  state  or  country,  was  acting  in  the  lawful  exercise 
of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive,  does  still 
correctly  determine  or  set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the  jury 
and  passed  upon  by  them;  and  in  like  manner,  that  all  matters 
within  a  submission  to  arbitration  were  laid  before  the  arbitra- 
tors and  passed  upon  by  them;  * 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or 
indorsed  for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or 
bill  of  exchange  was  made  at  the  time  and  place  of  making  the 
note  or  bill ; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in  the 
regular  course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing 
acquiesced  in  was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature,  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into  a 
contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  husband 
and  wife  have  entered  into  a  lawful  contract  of  marriage; 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is 
usual  with  things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  years  old, 
is  genuine,  when  the  same  has  been  since  generally  acted  upon 
as  genuine,  by  persons  having  an  interest  in  the  question,  and 
its  custody  has  been  satisfactorily  explained; 

35.  That  a  printed  and  published  book,  purporting  to  be 
printed  or  published  by  public  authority,  was  so  printed  or 
published; 

36.  That  a  printed  and  published  book,  purporting  to  contain 
reports  of  cases  adjudged  in  the  tribunals  of  the  state  or  coun- 
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try  where  the  book  is  published,  contains  correct  reports  of 
such  cases; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  con- 
vey real  property  to  a  particular  person,  has  actually  conveyed 
to  him,  when  such  presumption  is  necessary  to  perfect  the  title 
of  such  person  or  his  successor  in  interest; 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial 
ground,  for  five  years,  with  the  consent  of  the  owner  and  with- 
out a  reservation  of  his  rights,  is  presumptive  evidence  of  his 
intention  to  dedicate  it  to  the  public  for  that  purpose; 

39.  That  there  was  a  good  and  sufficient  consideration  for  a 
written  contract; 

40.  When  two  persons  perish  in  the  same  calamity,  such  as 
a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown  who 
died  first,  and  there  are  no  particular  circumstances  from  which 
it  can  be  inferred,  survivorship  is  presumed  from  the  probabili- 
ties resulting  from  the  strength,  age,  and  sex,  according  to 
the  following  rules: 

First — If  both  of  those  who  have  perished  were  under  the 
age  of  fifteen  years,  the  older  is  presumed  to  have  survived. 

Second — If  both  were  above  the  age  of  sixty,  the  younger  is 
presumed  to  have  survived. 

Third — If  one  be  under  fifteen  and  the  other  above  sixty, 
the  former  is  presumed  to  have  survived. 

Fourth — If  both  be  over  fifteen  and  under  sixty,  and  the 
sexes  be  different,  the  male  is  presumed  to  have  survived.  If 
the  sexes  be  the  same,  then  the  older. 

Fifth — If  one  be  under  fifteen  or  over  sixty,  and  the  other 
between  those  ages,  the  latter  is  presumed  to  have  survived, 

CHAPTER  VI. 
INDISPENSABLE  EVIDENCE. 

Section  1967.  Indispensable  evidence,  what. 

1968.  To  prove  perjury  and  treason,  more  than  one  witness  re- 

quired. 

1969.  Will  to  be  in  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Representation  of  credit  by  writing. 

1967.  The  law  makes  certain  evidence  necessary  to  the  va- 
lidity of  particular  acts,  or  the  proof  of  particular  facts. 
33 
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1968.  Perjury  and  treason  must  be  proved  by  testimony  of 
more  than  one  witness.  Treason  by  the  testimony  of  two 
witnesses  to  the  same  overt  act;  and  perjury  by  the  testimony 
of  two  witnesses,  or  one  witness  and  corroborating  circumstances. 

1.  Peijury— Penal  Code,  sec.  118,  n.  1,  ante. 

2.  Treaaon.— Penal  Code,  sec.  37,  n.  1,  ante, 

3.  Evidenoe  of  Treason.— Penal  Code,  sec.  1103,  n.  2,  ante. 

1969.  A  last  will  and  testament,  except  a  nuncupative  will,  is 
invalid,  unless  it  be  in  writing  and  executed  with  such  formali- 
ties as  are  required  by  law.  When,  therefore,  such  a  will  is  to 
be  shown,  the  instrument  itself  must  be  produced,  or  secondary 
evidence  of  its  contents  be  given.  [Amendmenl,  approved  March 
24,  1874;  in  effect  July  1,  1874. 

1970.  A  wiitten  will  can  not  be  revoked  or  altered  otherwise 
than  as  provided  in  the  Civil  Code.  [Amendment,  approved 
March  24,  1874;  in  effect  July  1,  1874. 

1971.  No  estate  or  interest  in  real  property,  other  than  for 
leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or 
power  over  or  concerning  it,  or  in  any  manner  relating  thereto, 
can  be  created,  granted,  assigned,  surrendered,  or  declared, 
otherwise  than  by  operation  of  law,  or  a  conveyance  or  other  in- 
strument in  wilting,  subscribed  by  the  party  creating,  granting, 
assigning,  surrendering,  or  declaring  the  same,  or  by  his  lawful 
agent  thereunto  authorized  by  writing. 

1972.  The  preceding  section  must  not  be  construed  to  affect 
the  power  of  a  testator  in  the  disposition  of  his  real  property 
by  a  last  will  and  testament,  nor  to  prevent  any  trust  from 
arising  or  being  extinguished  by  implication  or  operation  of 
law,  nor  to  abridge  the  power  of  any  court  to  compel  the  specific 
performance  of  an  agreement,  in  case  of  part  performance 
thereof. 

1973.  In  the  following  cases  the  agreement  is  invalid,  unless 
the  same  or  some  note  or  memorandum  thereof  be  in  writing 
and  subscribed  by  the  party  charged,  or  by  his  agent.  Evi- 
dence, therefore,  of  the  agreement  can  not  be  received  without 
the  writing  or  secondary  evidence  of  its  contents: 

1 .  An  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  except  in  the  cases  provided  for  in  section 
2794  of  the  Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage,  other 
than  a  mutual  promise  to  marry; 
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4.  An  agreement  for  the  sole  of  goods,  chattels,  or  things  in 
action,  at  a  price  not  less  than  two  hundred  dollars,  unless  the 
buyer  accept  and  receive  part  of  such  goods  and  chattels,  or 
the  evidences,  or  some  of  them,  of  such  things  in  action,  or  pay 
at  the  time  some  part  of  the  purchase  money;  but  when  a  sale 
is  made  by  auction,  an  entry  by  the  auctioneer  in  his  sale  book, 
at  the  time  of  the  sale,  of  the  kind  of  property  sold,  the  terms 
of  sale,  the  price  and  the  names  of  the  purchaser  and  person  on 
whose  account  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  real  property  or  of  an  interest  therein; 
and  such  agreement,  if  macjLe  by  an  age^t  of  the  party  sought 
to  be  charged,  is  invalid,  unless  the  authority  of  the  agent  be 
in  writing,  subscribed  by  the  party  sought  to  be  charged. 

1974.  No  evidence  is  admissible  to  charge  a  person  upon  a 
representation  as  to  the  credit  of  a  third  person,  unless  such  rep- 
resentation, or  some  memorandum  thereof,  be  in  writing,  and 
either  subscribed  by  or  in  the  handwriting  of  the  party  to  be 
charged.    . 

CHAPTER  VII. 
CONCLUSIVE  OR  UNANSWERABLE  EVIDENCE. 
Section  1978.  Conclusive  or  unanswerable  evidence. 

1978.  No  evidence  is  by  law  made  conclusive  or  unanswei^- 
able,  unless  so  declared  by  this  code. 


TITLE    III. 
OP  THE  PRODUCTION  OP  EVIDENCE. 

Chapter     I.  By  Whom  to  be  Produced,  §§1981-1982. 
n.  Means  of  Production,  §§1985-1997. 
in.  Manner  of  Production,  §§2002-2054. 

CHAPTER  I. 
BY  WHOM  TO  BE  PRODUCED. 

Sectiok  1981.  Evidence  to  be  produced,  by  whom. 
1982.  Writing  altered,  who  to  explain. 

1981.  The  party  holding  the  affirmative  of  the  issue  mttst 
produce  the  evidence  to  prove  it;   therefore,  the  burden  of 
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proof  lies  on  tbe  party  who  would  be  defeated  if  no  evidence 
were  given  on  either  side. 
1.  Burden  of  Proof  in  Criminal  CaBes.— Penal  Code,  sec.  1096,  cmie, 

1982.  The  party  producing  a  writing  as  genuine*  which  has 
been  altered,  or  appears  to  have  been  altered,  after  its  execu- 
tion, in  a  part  material  to  the  question  in  dispute,  must  account 
for  the  appearance  or  alteration.  He  may  show  that  the  alter- 
ation was  made  by  another,  without  his  concurrence,  or  was 
made  with  the  consent  of  the  parties  affected  by  it,  or  other- 
wise properly  or  innocently  made,  or  that  the  alteration  did  not 
change  the  meaning  or  language  of  the  instrument.  If  he  do 
that,  he  may  give  the  writing  in  evidence,  but  not  otherwise. 

CHAPTER  II. 

MEANS  OF  PRODUCTION. 

Section  1985.  Subpoena  for  witness  defined. 

1986.  Subpoena,  how  issued. 

1987.  Subpoena,  how  served. 

1988.  How  served,  if  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 

1996.  On  whose  motion. 

1997.  How  examined. 

1985.  The  process  by  which  the  attendance  of  a  witness  is 
required  is  a  subpoena.  It  is  a  writ  or  order  directed  to  a  per- 
son, and  requiring  his  attendance  at  a  particular  time  and  place 
to  testify  as  a  witness.  It  may  also  require  him  to  bring  with 
him  any  books,  documents,  or  other  things  under  his  control, 
which  he  is  bound  by  law  to  produce  in  evidence. 

1986.  The  subpoena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an 
*  issue  therein,  it  is  issued  under  the  seal  of  the  court  before 

which  the  attendance  is  required,  or  in   which  the  issue  is 
pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  officer  authorized  to  administer  oaths  or  take 
testimony  in  any  matter  under  the  laws  of  this  state,  it  is  issued 
by*  the  judge,  justice,  or  any  other  officer  b€ffore  whom  the  at- 
tendance is  required; 
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3.  To  require  attendance  before  a  commissioner  appointed  to 
take  testimony  by  a  court  of  a  foreign  country,  or  of  the  United 
States,  or  of  any  other  state  in  the  United  States,  or  of  any 
other  district  or  county  within  this  state,  or  before  any  officer 
or  officers  empowered  by  the  laws  of  the  United  States  to  take 
testimony,  it  may  be  issued  by  any  judge  or  justice  of  the  peace 
in  places  within  their  respective  jurisdiction,  with  like  power  to 
enforce  attendance;  and,  upon  certificate  of  contumacy  to  said 
court,  to  punish  contempt  of  their  process,  as  such  judge  or 
justice  could  exercise  if  the  subpoena  directed  the  attendance  of 
the  witness  before  their  courts  in  a  matter  pending  therein. 

1987.  The  service  of  a  subpoena  is  made  by  showing  the 
original  and  delivering  a  copy,  or  a  ticket  containing  its  sub- 
stance, to  the  witness  personally,  giving  or  oflfering  to  him  at 
the  same  time,  if  demanded  by  him,  the  fees  to  which  he  is  en- 
titled for  travel  to  and  from  the  place  designated,  and  one  day's 
attendance  there.  The  service  must  be  made  so  as  to  allow  the 
witness  a  reasonable  time  for  preparation  and  travel  to  the  place 
of  attendance.     Such  service  may  be  made  by  any  person. 

1988.  If  a  witness  is  concealed  in  a  building  or  vessel,  so  as 
to  prevent  the  service  of  a  subpoena  upon  him,  any  court  or 
judge,  or  any  officer  issuing  the  subpoena,  may,  upon  proof  by 
affidavit  of  the  concealment,  and  of  the  materiality  of  the  wit- 
ness, make  an  order  that  the  sheriff  of  the  county  serve  the 
subpoena,  and  the  sheriff  must  serve  it  accordingly,  and  for  that 
purpose  may  break  into  thet>uilding  or  vessel  where  the  witness 
is  concealed. 

1989.  A  witness  is  not  obliged  to  attend  as  a  witness  before 
any  court,  judge,  justice,  or  any  other  officer,  out  of  the  county 
in  which  he  resides,  unless  the  distance  be  less  than  thirty  miles 
from  his  place  of  residence  to  the  place  of  trial. 

1990.  A  person  present  in  court,  or  before  a  judicial  officer, 
may  be  required  to  testify  in  the  same  manner  as  if  he  were  in 
attendance  upo^  a  subpoena  issued  by  such  court  or  officer. 

1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn , 
or  to  answer  as  a  witness,  or  to  subscribe  an  affidavit  or  de- 
position when  required,  may  be  punished  as  a  contempt  by  the 
court  or  officer  issuing  the  subpoena  or  requiring  the  witness  to 
be  sworn;  and  if  the  witness  be  a  party,  his  complaint  or  an- 
swer may  be  stricken  out. 

1992.  A  witness  disobeying  a  subpoena  also  forfeits  to  the 
party  aggrieved  the  sum  of  one  hundred  dollars,  and  all  dam- 
ages which  he  may  sustain  by  the  failure  of  the  witness  to  at- 
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tend,  Tvhicb  forfeiture  and  damages  may  be  recovered  in  a  civil 
action. 

1993.  In  case  of  failure  of  a  vritness  to  attend,  the  court  or 
officer  issuing  the  subpoena,  upon  proof  of  the  service  thereof, 
and  of  the  failure  of  the  witness,  may  issue  a  warrant  to  the 
sheriff  of  the  county  to  arrest  the  witness  and  bring  him  before 
the  court  or  officer  where  his  attendance  was  required. 

1.  Contempt,  "What  1b.— Penal  Ckxle,  sec.  166;  C.  C.  P.,  sec.  1209,  ante, 

2.  How  Ptmifthable.— Penal  Code,  sec.  657,  ante. 

1994.  Every  warrant  of  commitment,  issued  by  a  court  or 
officer  pursuant  to  this  chapter,  must  specify  therein,  particu- 
larly, the  cause  of  the  commitment,  and  if  it  be  for  refusing  to 
answer  a  question,  such  question  must  be  stated  in  the  warrant. 
And  every  warrant  to  arrest  or  commit  a  witness,  pursuant  to 
this  chapter,  must  be  directed  to  the  sheriff  of  the  county 
where  the  witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  superior  court.  [Amend- 
ment, approved  April  16,  1880;  in  effect  immediately, 

1.  Warrant  of  Commitment— C.  0.  P.,  sees.  1211,  1212.  See  Bko  parU 
Bush,  7Pac.  C.  L.  J.  776. 

1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail  or  prison 
within  this  state,  an  order  for  his  examination  in  the  prison 
upon  deposition,  or  for  his  temporary  removal  and  production 
before  a  court  or  officer,  for  the  purpose  of  being  orally  exam- 
ined, may  be  made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  proceed- 
ing is  pending,  unless  it  be  a  justice's  court; 

2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  su- 
perior court  of  the  county  where  the  action  or  proceeding  is 
pending,  if  pending  before  a  justice's  court,  or  before  a  judge 
or  other  person  out  of  court.  [Amendment,  approved  April  16, 
1880;  in  effect  immediately, 

1996.  Such  order  can  only  be  made  on  the  motion  of  a  party, 
upon  affidavit  showing  the  nature  of  the  action  or  proceeding, 
the  testimony  expected  from  the  witness,  and  its  materiality. 

1997.  If  the  witness  be  imprisoned  in  the  county  where  the 
action  or  proceeding  is  pending,  his  production  may  be  re- 
quired. In  all  other  cases  hi^  examination,  when  allowed,  must 
be  taken  upon  deposition. 
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CHAPTER  in. 

MANNER  OF  PRODUCTION. 
Abticle      I.  MoDK  OF  Takino  tub  Testdcont  of  Witnesses. 
n.  Affidavits. 
ni.  Depositions. 

IV.  Manner  of  Taking  Depositions  out  of  the  State. 
V.  Manneb  of  Taking  Depositions  in  the  State. 
VI.  Genebal  Rules  of  Examination. 

ARTICLE  I. 

MODE  OF  TAKINO  THE  TESTIMONY  OF  WITNESSES. 

Section  2002.  Testimony,  in  what  mode  taken. 

2003.  Affidavit  defined. 

2004.  A  deposition  defined. 

2005.  Oral  examination  defined. 

2006.  Deposition,  how  taken. 

2002.  The  testimony  of  witnesees  is  taken  in  three  modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

2003.  An  affidavit  is  a  written  declaration  under  oath,  made 
without  notice  to  the  adverse  party. 

2004.  A  deposition  is  a  written  declaration  under  oath,  made 
upon  notice  to  the  adverse  party  for  the  purpose  of  enabling  him 
to  attend  and  cross-examine. 

1.  Depositions  as  Bvldenoe.— Penal  Code,  see.  869,  n.  3;  sec.  1345,  n. 
1;  sec  1362,  n.  1,  ante. 

2005.  An  oral  examination  is  an  examination  in  presence  of 
the  jury  or  tribunal  which  is  to  decide  the  fact  or  act  upon  it, 
the  testimony  being  heard  by  the  jury  or  tribunal  from  the  lips 
of  the  witness. 

1.  Examination  of  Witnesses.— P^nal  Code,  sec.  1321,  n.  26,  ante. 

2.  Cross-examination.— Penal  Code,  sec.  1102,  n.  30,  anU, 

2006.  Depositions  must  be  taken  in  the  form  of  question  and 
answer,  and  the  words  of  the  witness  must  be  written  down, 
unless  the  parties  agree  to  a  different  mode. 

ARTICLE  n. 
ArFiDAvrrs. 
Section  2009.  Affidavits  and  depositions,  how  taken. 

2010.  Evidence  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  state,  bef(H«  whom  may  be 

taken  in  this  state. 
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Section  2013.  If  made  in  another  state  of  the  United  States,  before  whom 
taken. 

2014.  If  made  in  a  foreign  country,  before  whom  taken. 

2015.  Certificate  of  the  clerk,  if  taken  before  a  judge  of  «  court 

out  of  this  state. 

2009.  An  affidavit  may  be  used  to  verify  a  pleading  or  a  paper 
in  a  special  proeeediDg,  to  prove  the  service  of  a  summons, 
notice,  or  other  paper  in  an  action  or  special  proceeding,  to 
obtain  a  provisional  remedy,  the  examination  of  a  nvitness,  or  a 
stay  of  proceedings,  or  upon  a  motion,  and  in  any  other  case 
expressly  permitted  by  some  other  provision  of  this  code. 

2010.  Evidence  of  the  publication  of  a  document  or  notice 
required  by  law,  or  by  an  order  of  a  court  or  judge,  to  be  pub- 
lished in  a  newspaper,  may  be  given  by  the  affidavit  of  the 
printer  of  the  newspaper,  or  his  foreman,  or  principal  clerk, 
annexed  to  a  copy  of  the  document  or  notice,  specifying  the 
times  when,  and  the  paper  in  which,  the  publication  was  made. 

2011.  If  such  affidavit  be  made  in  an  action  or  special  pro- 
ceeding pending  in  a  court,  it  may  be  filed  with  the  court  or  a 
clerk  thereof.  If  not  so  made,  it  may  be  filed  with  the  clerk 
of  the  county  where  the  newspaper  is  printed.  In  either  case 
the  original  affidavit,  or  a  copy  thereof,  certified  by  the  judge 
of  the  court  or  clerk  having  it  in  custody,  is  prima  facie  evi- 
dence of  the  facts  stated  therein.  [Amendment,  approved  March 
24.  1874;  in  effect  July  1,  1874. 

2012.  An  affidavit  to  be  used  before  any  court,  judge,  or 
officer  of  this  state,  may  be  taken  before  any  judge,  or  clerk  of 
any  court,  or  any  justice  of  the  peace  or  notary  public  in  this 
state. 

2013.  An  affidavit  taken  in  another  state  of  the  United 
States,  to  be  used  in  this  state,  may  be  taken  before  a  commis- 
sioner appointed  by  the  governor  of  this  state  to  take  affidavits 
and  depositions  in  such  other  state,  or  before  any  notary  pub- 
lic in  another  state,  or  before  any  judge  or  clerk  of  a  court  of 
record  having  a  seal.  [Amendment^  approved  March  24,  1874; 
in  effect  July  1,  1874. 

2014.  An  affidavit  taken  in  a  foreign  country  to  be  used  in 
this  state,  may  be  taken  before  an  embassador,  minister,  consul, 
vice-consul,  or  consular  agent  of  the  United  States,  or  before 
any  judge  of  a  court  of  record  having  a  seal,  in  such  foreign 
country.  [Amendment,  approved  March  24,  1874;  in  effect  July 
1,  1874. 

2015.  When  an  affidavit  is  taken  before  a  judge  or  a  court 
in  another  state,  or  in  a  foreign  country,  the  genuineness  of 
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the  signature  of  the  judge,  the  existence  of  the  court,  and  the 
fact  that  such  judge  is  a  member  thereof,  must  be  certified  bj 
the  clerk  of  the  court,  under  the  seal  thereof. 

ARTICLE  m.    • 

DEPOSITIONS. 

Section  2019.  Deposition,  when  used. 

2020.  Testimony  of  a  witness  out  of  the  state,  when  taken. 

2021.  In  the  state,  when  taken. 

2019.  In  all  cases  other  than  those  mentioned  in  section  2009, 
where  a  written  declaration  under  oath  is  used,  it  must  be  a  de- 
position as  prescribed  by  this  code. 

2020.  The  testimony  of  a  witness  out  of  the  state  may  be 
taken  by  deposition,  in  an  action,  at  any  time  after  the  service 
of  the  summons  or  the  appearance  of  the  defendant;  and,  in  a 
special  proceeding,  at  any  time  after  a  question  of  fact  has  arisen 
therein. 

2021.  The  testimony  of  a  witness  in  this  state  may  be  taken 
by  deposition  in  an  action  at  any  time  after  the  service  of  the 
summons  on  the  appearance  of  the  defendant,  and  in  a  special 
proceeding  after  a  question  of  fact  has  arisen  therein,  in  the  fol- 
lowing cases: 

First — When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a  party  to 
the  action  or  proceeding,  or  a  person  for  whose  immediate  bene- 
fit the  action  or  proceeding  is  prosecuted  or  defended. 

Second — When  the  witness  resides  out  of  the  county  in  which 
his  testimony  is  to  be  used. 

Third — When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required. 

Fourth — When  the  witness,  otherwise  liable  to  attend  the  trial, 
is  nevertheless  too  infirm  to  attend. 

Fifth — When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness  is  not 
required. 

Sixth — When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided,  that  the  deposi- 
tion of  such  witness  shall  not  be  used  if  his  presence  can  be  pro- 
cured- at  the  time  of  the  trial  of  the  cause.  [Amendment, 
approved  March  9,  1878;  in  effect  sixtieth  day  after  parage. 

1.  Depositioiis  as  Bvidenoe.— Penal  Code,  sec.  869,  n.  3;  sec.  1345,  n. 
\}  sec  1362,  n.  1,  anU, 
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ARTICLE  IV.  ■ 

MANNER  OF   TAKING   DEPOSITIONS  OUT  OF  THE  STATE. 

Section  2024.  Testimony  of  witness  out  of  state  taken  upon  commission 
issued  under  seal,  upon  notice.     To  whom  to  issue. 

2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived 

by  the  parties,      f 

2026.  Authorities  and  duties  of  commissioner. 

2027.  Trial,  when  postponed  for  reason  of  non-return  of  commis- 

sion. 

2028.  Deposition,  by  whom  used. 

2024.  The  deposition  of  a  witness  out  of  this  state  may  be 
taken  upon  commission  issuefl  from  the  court,  under  the  seal  of 
the  court,  upon  an  order  of  the  court,  or  a  judge  thereof,  on 
the  application  of  either  party,  upon  five  days'  previous  notice 
to  the  other.  If  issued  to  any  place  within  the  United  States, 
it  may  be  directed  to  a  person  agreed  upon  by  the  parties,  or, 
if  they  do  not  agree,  to  any  judge  or  justice  of  the  peace,  or 
commissioner,  selected  by  the  court  or  judge  issuing  it.  If 
issued  to  any  country  out  of  the  United  States,  it  may  be 
directed  to  a  minister,  embassador,  consul,  vice-consul,  or  consu- 
lar agent  of  the  United  States  in  such  country,  or  to  any  per; 
son  agreed  upon  by  the  parties.  [AmendmerU,  approved  April 
16,  1880;  ill  effect  immediately. 

20525.  Such  proper  interrogatories,  direct  and  cross,  as  the 
respective  parties  may  prepare  to  be  settled,  if  the  parties  dis- 
agree as  to  their  form,  by  the  judge  or  officer  granting  the  order 
for  the  commission,  at  a  day  fixed  in  the  order,  may  be  annexed 
to  the  commission;  or,  when  the  parties  agree  to  that  mode, 
the  examination  may  be  without  written  interrogatories. 

2026.  The  commission  must  authorize  the  commissioner  to 
administer  an  oath  to  the  witness,  and  to  take  his  deposition  in 
answer  to  the  interrogatories,  or,  when  the  examination  is  to  be 
without  interrogatories,  in  respect  to  the  question  in  dispute, 
and  to  certify  the  deposition  to  the  court,  in  a  sealed  envelope, 
directed  to  the  clerk  or  other  person  designated  or  agreed  upon, 
and  forwarded  to  him  by  mail  or  other  usual  channel  of  con- 
veyance. 

2027.  A  trial  or  other  proceeding  must  not  be  postponed  by 
reason  of  a  commission  not  returned,  except  upon  evidence  sat- 
isfactory to  the  court,  that  the  testimony  of  the  witness  is  neces- 
sary, and  that  proper  diligence  has  been  used  to  obtain  it. 

20528.  The  deposition  mentioned  in  this  article  may  be  used 
by  either  party  on  the  trial  or  other  proceeding,  against  an/ 
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other  party  giying  or  receiving  the  notice,  subject  to  all  just 
exceptions. 

1.  Depositioiis  as  Evidence.— Penal  Code,  sec.  869,  n.  3;  sec.  1345,  n. 
1;  sec.  1362,  n.  1,  ante, 

ARTICLE  V. 

MANNER  OF  TAKING  DEP0SITI0N8  IN  THIS  STATK. 

Section  2031.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  notice 
to  the  adverse  party. 

2032.  Manner  of  taking  depositions.    May  be  used  by  either 

party  on  the  trial. 

2033.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  this  state  to  be  used  in,  other  states. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  no  commission. 

2038.  Deposition,  how  taken. 

2031.  Either  party  may  have  the  deposition  taken  of  a  wit- 
ness in  this  state,  in  either  of  the  cases  mentioned  in  section 
2021,  before  a  judge  or  officer  authorized  to  administer  oaths, 
on  serving  upon  the  adverse  party  previous  notice  of  the  time 
and  place  of  examination,  together  with  a  copy  of  an  affidavit, 
showing  that  the  case  is  within  that  section.  Such  notice  must 
be  at  least  five  days,  adding  also  one  day  for  every  twenty-five 
miles  of  the  distance  of  the  place  of  examination  from  the 
residence  of  the  person  to  whom  the  notice  is  given,  unless, 
for  a  cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time. 
When  a  shorter  time  is  prescribed,  a  copy  of  the  order  must 
be  served  with  the  notice. 

2082.  Either  party  may  attend  the  examination  and  put 
such  questions,  direct  and  cross,  as  may  be  proper.  The  depo- 
sition, when  completed,  must  be  carefully  read  to  the  witness 
and  corrected  by  him  in  any  particular,  if  desired;  it  must 
then  be  subscribed  by  the  witness,  certified  by  the  judge  or 
officer  taking  the  deposition,  inclosed  in  an  envelope  or  wrap- 
per, sealed,  and  directed  to  the  clerk  of  the  court  in  which  the 
action  is  pending,  or  to  such  person  as  the  parties  in  writing 
may  agree  upon,  and  either  delivered  by  the  judge  or  officer  to 
the  clerk  or  such  person,  or  transmitted  through  the  mail  or 
by  some  safe  private  opportunity;  and  thereupon  such  deposi- 
tion may  be  used  by  either  party  upon  the  trial  or  other  pro- 
ceeding against  any  party  giving  or  receiving  the  notice, 
subject  to  all  legal  exceptions;  but  if  the  parties  attend  at  the 
examination,  no  objection  to  the  form  of  an  interrogatory  shall 
be  made  at  the  trial,  unless  the  same  was  stated  at  the  time  of 
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the  examination.  If  the  deposition  be  taken  under  subdivi- 
sions 2,  3,  and  4,  of  section  2021,  proof  must  be  made  at  the 
trial  that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

2033.  Notwithstanding  the  taking  of  a  deposition,  it  may  be 
excluded  from  the  case  upon  proof  that  sufficient  notice  was  not 
given  to  the  party  against  whom  it  is  offered  to  enable  him  to 
attend  the  taking  thereof,  or  that  the  taking  was  not  in  all  re* 
spects  fair. 

2034.  When  a  deposition  has  been  once  taken,  it  may  be 
read  by  either  party  in  any  stage  of  the  same  action  or  proceed- 
ing, or  in  any  other  action  between  the  same  parties,  upon  the 
same  subject,  and  is  then  deemed  the  evidence  of  the  party 
reading  it. 

1.  DepoBitions  as  Evidenoe.— Penal  Code,  sec.  869,  n.  3;  sec.  1345, 
n.  1;  sec.  1362,  n.  1,  ante, 

2035.  Any  party  to  an  action  or  special  proceeding  in  a  court 
or  before  a  judge  of  a  sister  state,  may  obtain  the  testimony  of 
a  witness  residing  in  this  state,  to  be  used  in  such  action  or 
proceeding,  in  the  cases  mentioned  in  the  next  two  sections. 

2036.  If  a  commission  to  take  such  testimony  has  been  is* 
sued  from  the  court  or  judge  thereof,  before  which  such  action  or 
proceeding  is  pending,  on  producing  the  commission  to  a  judge 
of  the  superior  court  with  an  affidavit  satisfactory  to  him  of  the 
materiality  of  the  testimony,  he  may  issue  a  subpoena  to  the 
witness,  requiring  him  to  appear  and  testify  before  the  commis- 
sioner named  in  the  commission,  at  a  specified  time  and  place. 
[Amendment,  approved  April  16,  1880;  in  effect  immediately. 

2037.  If  a  commission  has  not  been  issued,  and  it  appear 
to  a  judge  of  the  superior  court,  or  to  a  justice  of  the  peace, 
by  affidavit  satisfactory  to  him : 

1.  That  the  testimony  of  the  witness  is  material*  to  either 
party; 

2.  That  a  commission  to  take  the  testimony  of  such  witnesses 
has  not  been  issued; 

3.  That,  according  to  the  law  of  the  state  where  the  action  or 
special  proceeding  is  pending,  the  deposition  of  a  witness  taken 
under  such  circumstances,  and  before  such  judge  or  justice, 
will  be  received  in  the  action  or  proceeding;  he  must  issue  his 
subpoena  requiring  the  witness  to  appear  and  testify  before  him 
at  a  specified  time  and  place.  [Amendment,  approved  April  16, 
1880;  in  effect  immediately. 
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2038.  UpoD  the  appearance  of  the  witness,  the  judge  or 
justice  must  cause  his  testimony  to  be  taken  in  writing,  and 
must  certify  and  transmit  the  same  to  the  court  or  judge  before 
whom  the  action  or  proceeding  is  pending,  in  such  manner  as 
the  law  of  that  state  requires. 

ARTICLE  VI. 

GENERAL  RULES  07  EXAMINATION. 

Section  2042.  Order  of  proof,  how  regnlated. 

2043.  WitDesses  not  under  examination  may  be  excluded. 

2044.  Court  may  control  mode  of  interrogation. 

2045.  Direct  and  cross-examination  defined. 

2046.  Leading  question  defined. 

2047.  WHien  witness  may  refresh  memory  from  notes. 

2048.  Cross-examination  as  to  what. 

2049.  Party  producing  not  allowed  to  lead  witness. 

2050.  Witness,  how  examined.     When  re-examined. 

2051.  How  impeached. 

2052.  Same. 

2053.  Evidence  of  good  character,  when  allowed. 

2054.  Writing  shown  to  witness  may  be  inspected  by  adverse 

party. 

2042.  The  order  of  proof  must  be  regulated  by  the  sound 
discretion  of  the  court.  Ordinarily,  the  party  beginning  the 
case  must  exhaust  his  evidence  before  the  other  party  begins. 

X  Order  of  TriaL— Penal  Code,  sec.  1093  and  the  notes  thereto. 

2043.  If  either  party  requires  it,  the  judge  may  exclude  from 
the  court-room  any  witness  of  the  adverse  party,  not  at  the  time 
under  examination/so  that  he  may  not  hear  the  testimony  of 
other  witnesses. 

1.  Separation  and  Exclusion  of  'Witnesses.— Penal  Code,  sec.  1102, 
n.  40,  ante. 

2044.  The  court  must  exercise  a  reasonable  control  over  the 
mode  of  interrogation,  so  as  to  make  it  as  rapid,  as  distinct, 
as  little  annoying  to  the  witness,  and  as  efifective  for  the  extrac- 
tion of  the  truth,  as  may  be;  but  subject  to  this  rule,  the  par- 
ties may  put  such  pertinent  and  legal  questions  as  they  see  fit. 
The  court,  however,  may  stop  the  production  of  further  evi- 
dence upon  any  particular  point  when  the  evidence  upon  it  is 
already  so  full  as  to  preclude  reasonable  doubt. 

2045.  The  examination  of  a  witness  by  the  party  producing 
him  is  denominated  the  direct  examination;  the  examination  of 
the  same  witness,  upon  the  same  matter,  by  the  adverse  party, 
the  cross-examination.     The  direct  examination  must  be  com- 
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pleted  before  the  crpss-eicamination  begins,  unless  the  court 
otherwise  direct. 

1.  Examination  ofWitneBses.— Penal  Code,  sec.  1321,  n.  26,  ante. 

2.  Cross-Ezamination.— Penal  Code,  sec.  1102,  n.  30,  ante. 

2046.  A  question  which  suggests  to  the  witness  the  answer 
which  the  examining  party  desires,  is  denominated  a  leading  or 
suggestive  question.  On  a  direct  examination,  leading  ques- 
tions are  not  allowed,  except  in  the  sound  discretion  of  the 
court,  under  special  circumstances,  making  it  appear  that  the 
interests  of  justice  require  it. 

2047.  A  witness  is  allowed  to  refresh  his  memory  respecting 
a  fact,  by  anything  written  by  himself,  or  under  his  direction, 
at  the  time  when  the  fact  occurred,  or  immediately  thereafter, 
or  at  any  other  time  when  the  fact  was  fresh  in  his  memory, 
and  he  knew  that  the  same  was  correctly  stated  in  the  writing. 
But  in  such  case  the  writing  must  be  produced,  and  may  be 
seen  by  the  adverse  party,  who  may,  if  he  choose,  cross-examine 
the  witness  upon  it,  and  may  read  it  to  the  jury.  So,  also,  a 
witness  may  testify  from  such  a  writing,  though  he  retain  no 
recollection  of  the  particular  facts,  but  such  evidence  must  be 
received  with  caution. 

1.  Memory  of  'Witness.— Penal  Code,  sec.  1321,  n.  28,  ante. 

2048.  The  opposite  party  may  cross-examine  the  witness  as 
to  any  facts  stated  in  his  direct  examination  or  connected  there- 
with, and  in  so  doing  may  put  leading  questions;  but  -if  he 
examine  him  as  to  other  matters,  such  examination  is  to  be  sub- 
ject to  the  same  rules  as  a  direct  examination. 

1.  CroBS-ezamination.— Penal  Code,  sec.  1102,  n.  30,  ante. 

2049.  The  party  producing  a  witness  is  not  allowed  to  im- 
peach his  credit  by  evidence  of  bad  character,  but  he  may  con- 
tradict him  by  other  evidence,  and  may  also  show  that  he  has 
made  at  other  times  statements  inconsistent  with  his  present 
testimony,  as  provided  in  section  2052. 

1.  DlBcrediting  One's  Ov7n  "Witness.— Penal  Code,  sec.  1 102,  n.  32, 
ante. 

2.  Contradictory  Statements.— Penal  Code,  sec.  1102,  n.  35,  ante. 

2050.  A  witness  once  examined  can  not  be  re-examined  as 
to  the  same  matter  without  leave  of  the  court,  but  he  may  be 
re-examined  as  to  any  new  matter  upon  which  he  has  been  ex- 
amined by  the  adverse  party.  And  after  the  examinations  on 
both  sides  are  once  concluded,  the  witness  can  not  be  recalled 
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without  leave  of  the  court.     Leave  is  granted  or  withheld,  in 
the  exercise  of  a  sound  discretion. 

2051.  A.  witness  may  be  impeached  by  the  party  against 
whom  he  was  called,  by  contradictory  evidence  or  by  evidence 
that  his  general  reputation  for  truth,  honesty,  or  integrity  is 
bad,  but  not  by  evidence  of  particular  wrongful  acts,  except 
that  it  may  be  shown  by  the  examination  of  the  witness,  or  the 
record  of  the  judgment,  that  he  had  been  convicted  of  a  felony. 

1.  Impeaching  Advene  Witness.— Penal  Code,  sec.  1102,  n.  34,  ante. 

2052.  A  witness  may  also  be  impeached  by  evidence  that  he 
has  made,  at  other  times,  statements  inconsistent  with  his  pres- 
ent testimony;  but  before  this  can  be  done  the  statements  must 
be  related  to  him,  with  the  circumstances  of  times,  places,  and 
persons  present,  and  he  must  be  asked  whether  he  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  the  state- 
ments be  in  writing,  they  must  be  shown  to  the  witness  before 
any  question  is  put  to  him  concerning  them. 

1.  Contradiotory  Statements. — Penal  Code,  sec.  1102,  n.  35,  ante, 

2053.  Evidence  of  the  good  character  of  a  party  is  not 
admissible  in  a  civil  action,  nor  of  a  witness  in  any  action, 
until  the  character  of  such  party  or  witness  has  been  impeached, 
or  unless  the  issue  involves  his  character. 

1.  Reputation  and  Character,  Evidence  of.— Penal  Code,  sec.  1102, 
n.  22,  ante, 

2054.  Whenever  a  writing  is  shown  to  a  witness,  it  may 
be  inspected  by  the  opposite  party,  and  if  proved  by  the  wit- 
ness must  be  read  to  the  jury  before  his  testimony  is  closed,  or 
it  can  not  be  read  except  on  recalling  the  witness. 


•  TITLE   IV. 

OF  THE  EFFECT  OF  EVIDENCE. 

Section  2061.  Jury  judges  of  effect  of  evidence,  but  to  be  instructed  on 
certain  points. 

2061.  The  jury,  subject  to  the  control  of  the  court,  in  the 
cases  specified  in  this  code,  are  the  judges  of  the  effect  or  value 
of  evidence  addressed  to  them,  except  when  it  is  declared  to  be 
conclusive.  They  are,  however,  to  be  instructed  by  the  court 
on  all  proper  occasions: 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not 
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arbitrary,  but  to  be  exercised  with  legal  discretion,  and  in  sub- 
ordination to  the  rules  of  evidence; 

2.  That  they  are  not  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses,  which  do  not  produce 
conviction  in  their  minds,  against  a  less  number  or  against  a 
presumption  or  other  evidence  satisfying  their  minds; 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others; 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed 
with  distrust,  and  the  evidence  of  the  oral  admissions  of  a  party 
with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence;  that 
in  criminal  cases  guilt  must  be  established  beyond  reasonable 
doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  in- 
trinsic weight,  but  also  according  to  the  evidence  which  it  is  in 
the  power  of  one  side  to  produce  and  of  the  other  to  contradict; 
and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satisfactory  was  within 
the  power  of  the  party,  the  evidence  offered  should  be  viewed 
with  distrust. 

1.  Inatruotions. — Penal  Code,  sec.  1127  and  notes,  ante. 


TITLE    V. 

OF  THE  RIGHTS  AND  DUTIES  OF  WITNESSES. 

Section  2064.  Witnesses  bound  to  attend  when  subpcenaed. 

2065.  Witnesses  bound  to  answer  questions. 

2066.  Eight  of  witnesses  to  protection. 

2067.  Witnesses  protected  from  arrest  when  attending,  or  going 

or  returning. 

2068.  Arrest  to  be  made  void,  and  party  making  arrest  liable,  etc. 

2069.  To  make  affidavit  if  arrested. 

2070.  Court  to  discharge  witnesses  from  arrest. 

2064.  A  witness,  served  with  a  subpoena,  must  attend  at  the 
time  appointed  with  any  papers  under  his  control  required  bj 
the  subpoena,  and  answer  all  pertinent  and  legal  questions; 
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and-,  unless  sooner  discharged,  mast  remain  until  the  testimony 
is  closed. 
1.  PrivUeges  ci  "Witness.— Penal  Code,  Sec  1321,  n.  30,  anU, 

2065.  A  witness  must  answer  questions  legal  and  pertinent 
to  the  matter  in  issue,  though  his  answer  may  establish  a  claim 
against  himself;  but  he  need  not  give  an  answer  which  will  have 
a  tendency  to  subject  him  to  punishment  for  a  felony;  nor  need 
he  give  an  answer  which  will  have  a  direct  tendency  to  degrade 
his  character,  unless  it  be  to  the  very  fact  in  issue,  or  to  a  fact 
from  which  the  fact  in  issue  would  be  presumed.  But  a  witness 
must  answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

2066.  It  is  the  right  of  a  witness  to  be  protected  from  irrele- 
vant, improper,  or  insulting  questions,  and  from  harsh  or  insult- 
ing demeanor;  to  be  detained  only  so  long  as  the  interests  of 
justice  require  it;  to  be  examined  only  as  to  matters  legal  and 
pertinent  to  the  issue. 

2067.  Every  person  who  has  been,  in  good  faith,  served  with 
a  subpoena  to  attend  as  a  witness  before  a  court,  judge,  com- 
missioner, referee,  or  other  person,  in  a  case  where  the  disobe- 
dience of  the  witness  may  be  punished  as  a  contempt,  is  exon- 
erated from  arrest  in  a  civil  action  while  going  to  the  place  of 
attendance,  necessarily  remaining  there,  and  returning  there- 
from. 

2068.  The  arrest  of  a  witness,  contrary  to  the  preceding  sec- 
tion, is  void,  and,  when  willfully  made,  is  a  contempt  of  the 
court;  and  the  person  making  it  is  responsible  to  the  witness 
arrested  for  double  the  amount  of  the  damages  which  may  be 
assessed  against  him,  and  is  also  liable  to  an  action  at  the  suit 
of  the  party  serving  the  witness  with  the  subpoena,  for  the 
damages  sustained  by  him  in  consequence  of  the  arrest. 

2069.  An  officer  is  not  liable  to  the  party  for  making  the  ar- 
rest in  ignorance  of  the  facts  creating  the  exoneration,  but  is 
liable  for  any  subsequent  detention  of  the  party,  if  such  party 
claim  the  exemption,  and  make  an  affidavit  stating: 

1.  That  he  has  been  served  with  the  subpoena  to  attend  as  a 
witness  before  a  court,  officer,  or  other  person,  specifying  the 
same,  the  place  of  attendance,  and  the  action  or  proceeding  in 
which  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance, 
or  returning  therefrom,  or  remaining  there  in  obedience  to  the 
subpoena. 

34 
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The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him 
from  liability  for  discharging  the  witness  when  arrested. 

2070.  The  court  or  officer  issuing  the  subpcena,  and  the 
court  or  officer  before  whom  the  attendance  is  required,  may 
discharge  the  witness  from  an  arrest  made  in  violation  of  sec- 
tion 2067.  If  the  court  have  adjourned  before  the  arrest,  or 
before  application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.  [Amendment,  approved  April  16,  1880;  in 
effect  immediately. 


TITLE   VI. 

OF  EVIDENCE  IN  PARTICULAR  CASES,  AND  MISCEL- 
LANEOUS  AND  GENERAL  PROVISIONS. 

Chapteb    I.  Evidence  in  Pabticular  Cases,  §§2074-2079. 

II.  Proceedings  to  Perpetuate  Testimony,  §§2083- 
2089. 
III.  Administration    of    Oaths    and    Affirmations, 

§§2093-2095. 
IV.  General  Provisions,  §§2101-2104. 

CHAPTER  I. 

EVLDENCE  IN  PARTICULAK  CASES. 

Section  2074.  An  offer  equivalent  to  payment. 

2075.  Whoever  pays  entitled  to  receipt. 

2076.  Objections  to  tender  must  be  specified. 

2077.  Rules  for  construing  description  of  lands. 

2078.  Compromise  offer  of  no  avaiL 

2079.  In  action  for  divorce,  admission  not  sufficient. 

2074.  An  offer  in  writing  to  pay  a  particular  sum  of  money, 
or  to  deliver  a  written  instrument  or  specific  personal  property, 
is,  if  not  accepted,  equivalent  to  the  actual  production  and 
tender  of  the  money,  instrument,  or  property. 

2075.  Whoever  pays  money,  or  delivers  an  instrument  or 
property,  is  entitled  to  a  receipt  therefor  from  the  person  to 
whom  the  payment  or  delivery  is  made,  and  may  demand  a 
proper  signature  to  such  receipt  as  a  condition  of  the  payment 
or  delivery. 

2076.  The  person  to  whom  a  tender  is  made  must,  at  the 
time,  specify  any  objection  he  may  have  to  the  money,  instru- 
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ment,  or  property,  or  he  must  be  deemed  to  have  waived  it, 
and  if  the  objection  be  to  the  amount  of  money,  the  terms  of 
the  instrument,  or  the  amount  or  kind  of  property,  he  must 
specify  the  amount,  terms,  or  kind  which  he  requires,  or  be 
precluded  from  objecting  afterwards. 

20T7,  The  following  are  the  rules  for  construing  the  descrip- 
tive part  of  a  conveyance  of  real  property,  when  the  construc- 
tion is  doubtful,  and  there  are  no  other  sufficient  circumstances 
to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  particu- 
lars in  the  description,  the  addition  of  others  which  are  indefi- 
nite, unknown,  or  false,  does  not  frustrate  the  conveyance,  but 
it  is  to  be  construed  by  the  fir^t^mentioned  particulars; 

2.  When  permanent  and  visible  or  ascertained  boundaries  or 
monuments  are  inconsistent  with  the  measurement,  either  of 
lines,  angles,  or  surfaces,  the  boundaries  or  monuments  are 
paramount; 

3.  Between  different  measurements  which  are  inconsistent 
with  each  other,  that  of  angles  is  paramount  to  that  of  surfaces, 
and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the  road 
or  the  thread  of  the  stream  are  included  in  the  conveyance, 
except  where  the  road  or  thread  of  the  stream  is  held  under 
another  title; 

5.  When  tide  water  is  the  boundary,  the  rights  of  the  grantor 
to  ordinary  high-water  mark  are  included  in  the  conveyance. 
When  a  navigable  lake,  where  there  is  no  tide,  is  the  boundary, 
the  rights  of  the  grantor  to  low-water  mark  are  included  in 
the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  reference 
is  inconsistent  with  other  particulars,  it  controls  them  if  it 
appear  that  the  parties  acted  with  reference  to  the  map;  others 
wise,  the  map  is  subordinate  to  other  definite  and  ascertained 
particulars.  [Amendjueiit,  approved  March  24,  1874;  i/i  ej/ect 
July  1,  1874. 

2078.  An  offer  of  compromise  is  not  an  admission  that  any- 
thing is  due. 

2079.  In  an  action  for  divorce  on  the  ground  of  adultery,  a 
confession  of  adultei-y,  whether  in  or  out  of  the  pleadings,  is 
not  of  itself  sufficient  to  justify  a  judgment  of  divorce, 
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CHAPTER  n. 

PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 

Section  2083.  Evidence  may  be  perpetuated. 

2084.  Manner  of  application  for  order. 

2085.  Appointee  of  judge,  authority  of. 

2086.  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  When  the  evidence  may  be  produced. 

2089.  Effect  of  the  deposition. 

2083.  The  testimony  of  a  witness  may  be  taken  and  perpetu- 
ated as  provided  in  this  chapter. 

'  2084.  The  applicant  must  produce  to  a  judge  of  the  superior 
court  a  petition,  verified  bj  the  oath  of  the  applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  in  this  state,  and,  in  such  case,  the  names  of  the  persons 
whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested^  or  to  establish  mar- 
riage, descent,  heirship,  or  any  other  matter  which  may  here- 
after become  material  to  establish,  though  no  suit  may  at  the  time 
be  anticipated,  or,  if  antioipated,  he  may  not  know  the  parties 
to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to  be 
proved.  The  judge  to  whom  such  petition  is  presented  must 
make  an  order  allowing  the  examination,  and  designating  the 
ofl&cer  before  whom  the  same  must  be  taken,  and  prescribing 
the  notice  to  be  given,  which  notice,  if  the  parties  expectant 
are  known  and  reside  in  this  state,  must  be  personally  served, 
and,  if  unknown,  such  notice  must  be  served  on  the  clerk  of 
the  county  where  the  property  to  be  affected  by  such  evidence 
is  situated,  or  the  judge  making  the  order  resides,  as  may  be 
directed  by  him,  and  by  publication  thereof  in  some  newspaper, 
to  be  designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  designate  in 
his  order  the  clerk  of  the  county  to  whom  the  deposition  must 
be  returned  when  taken.  [Amendment,  approved  April  16, 1880; 
in  effects  immediately, 

2085.  The  person  appointed  by  the  judge  to  take  the  deposi- 
tions is  authorized,  if  a  resident  of  this  state,  on  receiving  a  copy 
of  the  order  of  the  judge,  and  of  the  notice  prescribed. in  the 
last  section,  with  proof  of  its  personal  service  or  publication; 
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or,  if  a  resident  without  the  state,  on  receiving  the  commission 
mentioned  in  the  next  section,  with  proof  of  like  seryice  of  pub- 
lication of  the  notice;  to  take  the  deposition  of  the  witness 
named  in  the  order  of  the  judge,  or  in  the  commission,  or,  if 
more  than  one  witness  is  thus  named,  of  such  of  them  as  appear 
before  him,  at  the  time  designated,  and  the  taking  of  the  same 
may  be  continued  from  time  to  time.  [Amendment,  approved 
March  24,  1874;  in  effect  July  1,  1874. 

2086.  The  examination  must  be  by  question  and  answer,  and 
if  the  testimony  is  to  be  taken  in  another  state,  it  must  be  taken 
upon  a  commission  to  be  issued  by  the  judge  allowing  the  ex- 
amination, under  the  seal  of  the  court  of  which  he  is  judge,  and 
upon  interr6gatories,  to  be  settled  in  the  same  manner  as  in 
cases  of  depositions  taken  under  commission  in  pending  actions, 
unless  the  parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  interroga- 
tories shall  be  published  in  some  newspaper  for  such  time  as  the 
judge  may  designate.  The  deposition,  when  completed,  must 
be  carefully  read  to  and  subscribed  by  the  witness,  then  certi- 
fied by  the  officer  or  person  taking  the  same,  and  shall  then  be 
sealed  up  and  delivered  or  transmitted  to  the  clerk  of  the  county 
designated  in  the  order  of  the  judge  allowing  the  examination, 
who  shall  file  the  same  when  received.  The  judge  allowing  the 
examination,  shall  file  with  the  clerk  the  order  for  the  examina- 
tion, the  petition  on  which  the  same  was  granted,  with  proof  of 
service  of  the  order  and  notice.  [Amendm^rit,  approved  March 
24, 1874;  in  effect  July  1,  1874. 

52087.  The  petition  and  order,  and  papers  filed  by  the  judge, 
as  provided  in  section  2086,  or  a  certified  copy  thereof,  are 
prima  fade  evidence  of  the  facts  stated  therein  to  show  com- 
pliance with  the  provisions  of  this  chapter.  [Amendment,  ap- 
proved March  24,  1874;  in  effect  July  1, 1874. 

2088.  If  a  trial  be  had  between  the  parties  named  in  the 
petition  as  parties  expectant,  or  their  successors  in  interest,  or 
between  any  parties  wherein  it  may  be  material  to  establish  the 
facts  which  such  depositions  prove,  or  tend  to  prove,  upon 
proof  of  the  death,  or  insanity  of  the  witnesses,  or  that  they 
can  not  be  found,  or  are  unable,  by  reason  of  age  or  other  in- 
firmity, to  give  their  testimony,  the  depositions  or  copies  thereof 
may  be  used  by  either  party,  subject  to  all  legal  objections; 
but  if  the  parties  attend  at  the  examination,  no  objection  to  the 
form  of  an  interrogatory  can  be  made  at  the  trial,  unless  the 
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same  was  stated  at  the  examination.     [Amendment,  approved 
March  24,  1874;  in  effect  July  1,  1874. 

2089.  The  deposition  so  taken  and  read  in  evidence  has  the 
same  effect  as  the  oral  testimony  of  the  witness,  and  no  other, 
and  every  objection  to  the  witness,  or  to  the  relevancy  of  any 
question  put  to  him,  or  of  any  answer  given  by  him,  may  be 
made  in  the  same  manner  as  if  he  were  examined  orally  at  the 
trial. 

CHAPTER  ni. 
ADMINISTRATION  OF  OATHS  AND  AFFIRMATIONS. 

Section  2093.  Judicial  and  certain  officers  authorized  to  administer  oaths. 

2094.  Form  of  ordinary  oath  to  a  witness 

2095.  Form  may  be  varied  to  suit  witness*  belief. 

2096.  Same. 

2097.  Any  person  who  prefers  it  may  decUre  or  affirm. 

2098.  Every  court,  every  judge,  or  clerk  of  any  court,  every 
justice,  and  every  notary  public,  and  every  officer  or  person 
authorized  to  take  testimony  in  any  action  or  proceeding,  or  to 
decide  upon  evidence,  has  power  to  administer  oaths  or  affir- 
mations. 

1.  Manner  of  Administering  Oath.— Penal  Code,  sec.  119,  n.  1,  ante. 

2094.  An  oath,  or  affirmation,  in  an  action  or  proceeding, 
may  be  administered  as  follows,  the  person  who  swears,  or  af- 
firms, expressing  his  assent  when  addressed  in  the  following 
form:  **  You  do  solemnly  swear  (or  affirm,  as  the  case  may  be), 
that  the  evidence  you  shall  give  in  this  issue  (or  matter),  pend- 
ing between and ,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth,  so  help  you  God."    [Amend- 
ment, approved  March  24,  1874;  in  effect  July  1,  1874. 

2095.  Whenever  the  court  before  which  a  person  is  offered 
as  a  witness  is  satisfied  that  he  has  a  peculiar  mode  of  swear- 
ing, connected  with  or  in  addition  to  the  usual  form  of  admin- 
istration, which,  in  his  opinion,  is  more  solemn  or  obligatory, 
the  court  may,  in  its  discretion,  adopt  that  mode. 

2096.  When  a  person  is  sworn  who  believes  in  any  other 
than  the  Christian  religion,  he  may  be  sworn  according  to  the 
peculiar  ceremonies  of  his  religion,  if  there  be  any  such. 

2097.  Any  person  who  desires  it  may,  at  his  option,  instead 
of  taking  an  oath,  make  his  solemn  affirmation  or  declaration, 
by  assenting,  when  addressed  in  the  following  form:  "  You  do 
solemnly  affirm  (or  declare)  that,''  etc.,  as  in  section  2094. 
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CHAPTER  IV. 
GENERAL  PROVISIONS. 

Section  210L  Questions  of  fact  to  be  decided  by  the  jury,  and  the  evi- 
dence addressed  to  them. 

2102.  Questions  of  law  addressed  to  the  court. 

2103.  Questions  of  fact  by  court  or  referee. 

2104.  Moneys  paid  into  court. 

2101.  All  questions  of  fact,  where  the  trial  is  by  jury,  other 
thao  those  mentioned  in  the  next  section,  are  to  be  decided  by 
the  jury,  and  all  evidence  thereon  is  to  be  addressed  to  them,  ex- 
cept when  otherwise  provided  by  this  code.  [Amendment,  ap- 
proved March  24,  1874;  in  effect  July  1, 1874. 

2102.  All  questions  of  law,  including  the  admissibility  of 
testimony,  the  facts  preliminary  to  such  admission,  and  the  con- 
struction of  statutes  and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  court,  and  all  discussions  of  law 
addressed  to  it.  Whenever  the  knowledge  of  the  court  is,  by 
this  code,  made  evidence  of  a  fact,  the  court  is  to  declare  such 
knowledge  to  the  jury,  who  are  bound  to  accept  it. 

1.  Quefltiona  of  I*aw.~Penal  Code,  sec.  1126  and  notes,  ante, 

2103.  The  provisions  contained  in  this  part  of  the  code  re- 
specting the  evidence  on  a  trial  before  a  jury,  are  equally  appli- 
cable on  the  trial  of  a  question  of  fact  before  a  court,  referee, 
or  other  officer. 

2104.  Whenever  moneys  are  paid  into  or  deposited  in  court, 
the  same  shall  be  delivered  to  the  clerk  in  person,  or  to  such  of 
his  deputies  as  shall  be  specially  authorized  by  his  appointment 
in  writing  to  receive  the  same.  He  must,  unless  otherwise 
directed  by  law,  deposit  it  with  the  county  treasurer,  to  be  held 
by  him  subject  to  the  order  of  the  court.  The  treasurer  shall 
keep  each  fund  distinct,  and  open  an  account  with  each.  Such 
appointment  shall  be  filed  with  the  county  treasurer,  who  shall 
exhibit  it,  and  give  to  each  person  applying  for  the  same  a  cer- 
tified copy  of  the  same.  It  shall  be  in  force  until  a  revocation 
in  writing  is  filed  vnth  the  county  treasurer,  who  shall  there- 
upon write  "revoked,"  in  ink,  across  the  face  of  the  appoint- 
ment. [New  section,  approved  March  24, 1874;  in  effect  July  1, 
1874. 

1.  AmendmentB.— The  amendments  to  the  Code  of  Civil  Procedure  passed 
at  the  twentieth  session  of  the  legislature,  1873-4,  are  taken  from  "An  act  to 
amend  the  Code  of  Civil  Procedure,"  approved  March  24,  1874.    Amend- 
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menis  1873-4,  279.  That  act  contained  the  two  following  proTisions  in  ref- 
erence to  the  effect  of  such  amendments: 

Section  253.  All  provisions  of  law  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed;  but  no  rights  acquired  or  proceedings  taken  ander 
the  provisions  repealed  shall  be  impaired,  or  in  any  manner  affected  by  this 
repeal;  and  whenever  a  limitation  or  period  of  time  prescribed  by  such  re- 
pealed provisions  for  acquiring  a  right  or  barring  a  remedy,  or  for  any  other 
purpose,  has  begun  to  run  before  this  act  takes  effect,  and  the  same  or  any 
other  limitation  is  prescribed  by  this  act,  the  time  which  shall  have  run  when 
this  act  takes  effect  shall  be  deemed  part  of  the  time  prescribed  by  this  act. 

Sec.  254.  This  act  takes  effect  on  the  first  day  of  July,  1874. 
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CONTAININO 

PENAL  CLAUSES. 


ALIENS. 

''An  act  relating  to  fishing  in  the  waters  of  this  state/'  ap- 
proved April  23, 1880  (Stats.  1880,  123),  prohibits  all  aHens  in- 
capable  of  becoming  electors,  from  taldng  fish  of  any  kind  for 
the  purpose  of  selling  or  giving  to  another  to  sell.  A  violation 
of  the  act  is  made  a  misdemeanor,  punishable  by  fine  of  not 
less  than  twenty-five  dollars,  or  by  imprisonment  in  the  county 
jail  not  less  than  thirty  days. 

An  act  to  prohibit  the  issuance  of  licenses  to  aliens  not  eligible  to  become 
electors  of  the  state  of  California. 

Section  1.  No  license  to  transact  any  business  or  occupation 

shall  be  granted  or  issued  by  the  state,  or  any  county,  or  city,  or 

city  and  county,  or  town,  or  any  municipal  corporation,  to  any 
«.i:»M  «^A  «i;-«:ui^  t,^  i ^ 1 — i —  -^  j:ui — j—i.- 

AFIARIEa— Opp.  Page  539. 

An  Act  passed  March  13,  1883,  and  in  force  from  that  date, 
authorizing  Boards  of  Supervisors  to  appoint  Inspector  of 
Apiaries,  provides  that  if  the  owner  or  person  in  charge  of  an 
Apiary  discovers  **foul  brood"  in  any  hive  in  said  Apiary,  he 
shall  destroy  the  same  by  burning,  or  burying  in  the  ground. 
A  violation  is  made  a  misdemeanor,  punishable  by  fine  of  not 
less  than  five  nor  more  than  fifty  dollars. 


BUTTER  AND  CHEESE. 

"  An  act  to  prevent  fraud  and  deception  in  the  manufacture 

and  sale  of  butter  and  cheese,"  approved  March  2,  1881  (Stats. 

1881,  14),  provides  that  whoever  manufactures,  sells  or  offers  for 

sale,  any  butter  or  cheese  not  made  wholly  of  pure  cream  or 
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milk,  is  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less 
than  ten  nor  more  than  five  hundred  dollars,  or  imprisoned  in 
the  county  jail  not  less  than  ten  nor  more  than  ninety  days,  or 
suffer  both  fine  and  imprisonment. 

''An  act  to  prevent  the  sale  of  oleomargarine  under  the 
name  of  and  pretense  that  said  commodity  is  butter,"  approved 
March  26, 1878  (Stats.  1877-8,  535),  provides  that  it  shall  be  a 
misdemeanor,  punishable  by  imprisonment  or  fine,  or  both,  for 
any  person  to  sell,  offer  for  sale,  etc.,  any  oleomargarine  under 
the  pretense  that  the  same  is  butter,  or  to  manufacture  or  keep 
for  sale  any  quantity  of  oleomargarine,  without  branding  the 
package  in  which  it  is  contained  with  the  word  oleomargarine. 

CHILDREN. 

An  act  for  the  protection  of  childreD,  and  to  prevent  and  punish  certain 
wroDgs  to  children. 

Section  1.  No  minor,  under  the  age  of  sixteen  years,  shall 
be  admitted  at  any  time  to,  or  permitted  to  remain  in  any  sa- 
loon or  place  of  entertainment  where  any  spirituous  liquors,  or 
wines,  or  intoxicating,  or  malt  liquors  are  sold,  exchanged,  or 
given  away,  or  at  places  of  amusement  known  as  dance-houses 
and  concert  saloons,  unless  accompanied  by  parent  or  guard- 
ian. Any  proprietor,  keeper,  or  manager  of  any  such  place, 
who  shall  admit  such  minor  to,  or  permit  him  or  her  to  remain 
in  any  such  place,  unless  accompanied  by  parent  or  guardian, 
shall  be  guilty  of  a  misdemeanor. 

•  Sec.  2.  Every  person  having  the  care,  custody,  or  control  of 
any  child  under  the  age  of  sixteen  years,  shall  restrain  such 
child  from  begging,  whether  actually  begging,  or  under  the 
pretext  of  peddling.  Any  person  offending  against  this  section 
shall  be  arrested  and  brought  before  a  court  or  magistrate,  and 
for  the  first  offense  shall  be  reprimanded,  and  for  each  subse- 
quent offense  shall  be  guilty  of  a  misdemeanor. 

Sec.  3.  Any  child,  apparently  under  the  age  of  sixteen  years, 
that  comes  within  any  of  the  following  descriptions,  namely: 

(a)  That  is  found  begging,  or  receiving,  or  gathering  alms 
(whether  actually  begging,  or  under  the  pretext  of  selling,  or 
offering  for  sale  anything),  or  being  in  any  street,  road,  or  pub- 
lic place  for  the  purpose  of  so  begging,  gathering,  or  receiving 
alms; 

(b)  That  is  found  wandering  and  not  having  any  house  or 
settled  place  of  abode,  or  proper  guardianship,  or  visible  means 
of  subsistence; 
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An  Act  to  prevent  the  sale  or  disposition,  as  buttej\  of  the  subdance 
known  as  ** oleomargarine,"  or  ^^oleomargarine  butter"  and 
when  **  oleomargarine  "  or  '*  oleomargarine  butter  "  is  sold  or 
disposed  of,  requiring  notice  thereof  to  be  given, 

[Approved  March  1,  1883.] 

The  People  of  the  State  of  California,  represented  in  Senate  and 
Assembly,  do  enact  as  follows : 

Section  1.  Every  person  or  corporation  who  shall  manu- 
facture for  sale,  or  who  shall  offer  or  expose  for  sale,  any  article 
or  substance  in  semblance  of  butter,  not  the  legitimate  product 
of  the  dairy,  and  not  made  exclusively  of  milk  or  cream,  or  into 
which  the  oil  or  fat  of  animals,  not  produced  from  milk,  enters 
as  a  component  part,  or  into  which  the  oil  or  fat  of  animals  not 
produced  from  milk  has  been  introduced  to  take  the  place  of 
cream,  shall  distinctly  stamp,  brand  or  mark  in  some  con- 
spicuous place  upon  every  package  of  such  article  or  substance 
the  word  "oleomargarine**  in  plain  letters,  not  less  than  one- 
fourth  of  one  inch  square  each;  and  in  case  of  retail  sale  of  such 
article  or  substance  in  parcels  or  otherwise,  the  seller  shall,  in 
all  cases,  deliver  therewith  to  the  purchaser  a  printed  label, 
bearing  the  plainly  printed  word  **  oleomargarine,"  the  said 
word  to  be  printed  with  type  each  letter  of  which  shall  not  be 
less  than  one-fourth  of  one  inch  square. 

Sec.  2.  Every  person  dealing,  whether  by  wholesale  or  re- 
tail, in  the  article  or  substance  described  in  section  one  of  this 
Act,  and  every  hotel  or  restaurant  keeper,  or  boarding  house 
keeper,  in  whose  hotel,  or  restaurant,  or  boarding  house  such 
article  or  substance  is  used,  shall  continuously  keep  conspic- 
uously posted  up,  in  not  less  than  three  exposed  positions  in 
and  about  their  respective  places  of  business,  a  printed  notice  in 
the  following  words,  viz.:  *  *  Oleomargaiine  sold  here;"  the 
said  notice  to  be  plainly  printed,  with  letters  not  less  than  two 
inches  square  each.  And  each  and  every  hotel  keeper  and 
restaurant  keeper,  boarding  house  keeper,  or  proprietor  of  other 
places  where  meals  are  furnished  for  pay,  who  may  use  in  their 
respective  places  of  business  any  of  the  article  or  substance 
described  in  the  first  section  of  this  Act,  shall,  upon  the  furnish- 
ing of  the  same  to  his  guests  or  customers,  if  inquiry  is  made, 
cause  each  and  every  guest  or  customer  to  be  distinctly  informed 
that  the  said  article  is  not  butter,  the  genuine  production  of  the 
dairy,  but  is  "oleomargarine." 

Sec.  3.  Every  person  or  Director,  Trustee,  officer,  or  agent 
of  any  corporation,  who  may  violate  any  provision  of  this  Act, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  five  dollars  nor  more 
than  five  hundred  dollars,  or  by  imprisonment  for  not  more 
than  three  months,  or  by  1>oth  such  fine  and  imprisonmeut; 
and  it  shall  be  the  duty  of  the  Court  trying  said  offense  to 
order  the  payment  of  one-half  of  the  fine  imposed  to  the  per- 
son giving  the  information  upon  which  the  prosecution  was 
based  and  the  conviction  had,  and  such  fine  may  be  collected  by 
execution  as  in  civil  causes.  -^  I 

Sec.  4.  All  Acts  or  parts  of  Acts  in  conflict  withpQiQ^ct  are 
hereby  repealed. 
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(c)  That  is  found  destitute,  either  being  an  orphan,  or  hay- 
ing a  Ticious  parent  who  is  undergoing  penal  servitude  or  im- 
prisonment; 

(d)  That  frequents  the  company  of  reputed  thieves  or  pros- 
titutes, or  houses  of  prostitution  or  assignation,  or  dance- 
houi^s,  concert  saloons,  theaters,  and  varieties,  or  places  speci- 
fied in  the  first  section  of  this  act,  veithout  parent  or  guardian, 
shall  be  arrested  and  brought  before  a  court  or  magistrate; 

When,  upon  examination  before  a  court  or  magistrate,  it 
shall  appear  that  any  such  child  has  been  engaged  in  any  of 
the  aforesaid  acts,  or  comes  within  any  of  the  aforesaid  de- 
scriptions, such  court  or  magistrate,  when  it  deem  it  expedient 
for  the  welfare  of  the  child,  may  commit  such  child  to  an  or- 
phan asylum,  society  for  the  prevention  of  cruelty  to  children, 
charitable  or  other  institution,  or  make  such  other  disposition 
thereof  as  now  is  or  may  hereafter  be  provided  by  law  in  cases 
of  vagrant,  truant,  disorderly,  pauper,  or  destitute  children. 

Bec.  4.  No  child  under  restraint  or  conviction,  apparently 
under  the  age  of  sixteen  years,  shall  be  placed  in  any  prison, 
or  place  of  confinement,  or  in  any  court-room,  or  in  any  vehicle 
for  transportation  to  any  place,  in  company  with  adults  charged 
with  or  convicted  of  crime,  except  in  the  presence  of  a  proper 
official.     [Approved  March  30,  1878;  Stats.  1877^,  812. 

An  act  relating  to  children. 
Section  1.  Any  person,  whether  as  parent,  relative,  guardian, 
employer,  or  otherwise,  having  the  care,  custody  or  control  of 
any  child  under  the  age  of  sixteen  years,  who  shall  exhibit,  use, 
or  employ,  or  who  shall  in  any  manner,  or  under  any  pretense, 
sell,  apprentice,  give  away,  let  out,  or  otherwise  dispose  of 
any  such  child,  to  any  person,  under  any  name,  title,  or  pre- 
tense, in  or  for  the  vocation,  occupation,  service,  or  purpose  of 
singing,  playing  on  musical  instruments,  rope  or  wire  walking, 
dancing,  begging,  or  peddling,  or  as  a  gymnast,  acrobat,  con- 
tortibnist,  or  rider,  in  any  place  whatsoever,  or  for  or  in  any 
obscene,  indecent,  or  immoral  purpose,  exhibition,  or  practice 
whatsoever,  or  for  or  in  any  mendicant  or  wandering  business 
whatsoever,  or  for  or  in  any  business,  exhibition,  or  vocation 
injurious  to  the  health,  or  dangerous  to  the  life  or  limb  of  such 
child;  or  who  shall  cause,  procure,  or  encourage  any  such  child 
to  engage  therein,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than 
fifty,  nor  more  than  two  hundred  and  fifty  dollars,  or  by  im- 
prisonment in  the  county  jail  for  a  term  not  exceeding  six 
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months,  or  by  both  such  fine  and  imprisonment;  provided,  that 
nothing  in  this  section  contained  shall  apply  to  or  affect  the 
employment  or  use  of  any  such  child  as  a  singer  or  musician  in 
any  church,  school,  or  academy,  or  the  teaching  or  learning  of 
the  science  or  practice  of  music;  or  the  employment  of  any  such 
child  as  a  musician  at  any  concert  or  other  musical  entertain- 
ment on  the  written  consent  of  the  mayor  of  the  city,  or  presi- 
dent of  the  board  of  trustees  of  the  town  where  such  concert 
or  entertainment  shall  take  place. 

Sec.  2.  Every  person  who  shall  take,  receive,  hire,  employ, 
use,  exhibit,  or  have  in  custody,  any  child  under  the  age  and 
for  any  of  the  purposes  mentioned  in  the  preceding  section, 
shall  be  guilty  of  a  like  offense,  and  punished  by  a  like  punish- 
ment, as  therein  provided. 

Seo.  3.  When  upon  examination  before  any  court  or  magis- 
trate, it  shall  appear  that  any  child  within  the  age  previously 
mentioned  in  this  act,  was  engaged  or  used  for  or  in  any  busi- 
ness, or  exhibition,  or  vocation,  or  purpose  designated,  and  as 
mentioned  in  this  act,  and  when  upon  the  conviction  of  any 
person  having  the  custody  of  a  child  of  a  criminal  assault  upon 
it,  the  court  or  magistrate  before  whom  such  conviction  is  had 
shall  deem  it  desirable  for  the  welfare  of  such  child,  that  the 
person  so  convicted  should  be  deprived  of  its  custody  thereafter, 
such  court  or  magistrate  may  commit  such  child  to  any  orphan 
asylum,  society  for  the  prevention  of  cruelty  to  children,  chari- 
table or  other  institution,  or  make  such  disposition  thereof  as 
now  is,  or  hereafter  may  be,  provided  by  law  in  cases  of  vagrant, 
truant,  disorderly,  pauper,  or  destitute  children. 

Sec.  4.  Whoever  shall  willfully  cause  or  permit  ^ny  child  to 
suffer,  or  who  shall  inflict  thereon  unjustifiable  physical  pain  or 
mental  suffering,  and  whoever  having  the  care  or  custody  of 
any  child,  shall  willfully  cause  or  permit  the  life  or  limb  of  such 
child  to  be  endangered,  or  the  health  of  such  child  to  be  injured, 
or  any  person  who  shall  willfully  cause  or  permit  such  child  to 
be  placed  in  such  a  situation  that  its  life  or  limb  may  be  endan- 
gered, or  its  health  shall  be  likely  to  be  injured,  shall  be  guilty 
of  a  misdemeanor. 

Sec.  5.  All  fines,  penalties,  and  forfeitures  imposed  and  col- 
lected in  any  county  of  this  state,  under  the  provisions  of  this 
and  every  act  passed,  or  which  may  be  passed,  relating  to  or 
affecting  children,  in  every  case  where  the  prosecution  was  in- 
stituted or  conducted  by  a  society  incorporated  pursuant  to  the 
provisions  of  chapter  549  of  the  statutes  of  1875-6,  approved 
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April  3, 1876,  being  an  act  entitled  "  An  act  for  the  incorporation 
of  societies  for  the  prevention  of  cruelty  to  children/'  shall, 
except  where  otherwise  provided,  inure  to  such  society,  in  aid 
of  the  purposes  for  which  it  was  incorporated.  [Approved, 
March  30,  1878;  Stais.  1877-8,  813. 
See"SchoolB." 

CHINESE. 

"An  act  to  protect  public  health  from  infection  caused  by 
exhumation  and  removal  of  the  remains  of  deceased  persons," 
approved  April  1, 1878  (Stats.  1877-8,  1050),  makes  it  a  misde- 
meanor, punishable  by  fine  not  less  than  fifty  nor  more  than 
five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
less  than  thirty  days  nor  more  than  six  months,  to  disinter  from 
a  grave  or  other  burial  place  the  remains  of  any  deceased  per- 
son, without  obtaining  a  permit  from  the  proper  authority  for 
such  purpose. 

See  • 'Aliens"  and  "Lodging  Houses  and  Sleeping  Apartments.** 

CORPORATIONS. 

An  act  to  protect  stockholders  and  persons  dealing  with  corporations  in  this 

state. 

Section  1.  Any  superintendent,  director,  secretary,  manager, 
agent,  or  other  officer  of  any  corporation  formed  or  existing 
under  the  laws  of  this  state,  or  transacting  business  in  the 
same,  and  any  person  pretending  or  holding  himself  out  as 
such  superintendent,  director,  secretary,  manager,  agent,  or 
other  officer,  who  shall  willfully  subscribe,  sign,  indorse,  verify, 
or  otherwise  assent  to  the  publication,  either  generally  or 
privately,  to  the  stockholders  or  other  persons  dealing  with 
such  corporation,  or  its  stock,  any  untrue  or  willfully  and  fraud- 
ulently exaggerated  report,  prospectus,  account,  statement  of 
operations,  values,  business,  profits,  expenditures,  or  prospects, 
or  other  paper  or  document  intended  to  produce  or  give,  or 
having  a  tendency  to  produce  or  give,  to  the  shares  of  stock  in 
such  corporation  a  greater  value,  or  less  apparent  or  market 
value,  than  they  really  possess,  or  with  the  intention  of  defraud- 
ing any  particular  person  or  persons,  or  the  public,  or  persons 
generally,  shall  be  deemed  guilty  of  a  felony,  and,  on  convic- 
tion thereof,  shall  be  punished  by  imprisonment  in  the  state 
prison,  or  a  county  jail,  not  exceeding  two  years,  or  by  fine  not 
exceeding  five  thousand  dollars,  or  by  both;  provided,  that  this 
act  shall  be  construed  to  apply  only  to  corporations  whose 
capital  stock  has  been  or  shall  hereafter  be  listed  at  a  stock 
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board  or  stock  exchaoge  in  this  state,  or  whose  shares  be  rega- 
larlj  bought  and  sold  in  the  stock  market  of  this  state. 
[Approved,  March  29,  1878;  Stals.  1877-8,  695. 

See  also  **  An  act  imposing  a  tax  on  the  issue  of  certificates  of  stock  corpo- 
rations," approved  April  1,  1878;  Stats.  1877-6,  955. 

CRUELTY  TO  ANIMALS. 

*'An  act  for  the  more  effectual  prevention  of  cruelty  to  animals.'*    Ap- 
proved March  20,  1874;  Stats.  1873-4,  499. 

Section  1.  Any  three  or  more  citizens  of  the  state  of  Califor- 
nia who  haT6  heretofore,  or  who  shall  hereafter  incorporate  as 
a  body  corporate,  under  the  general  laws  for  incorporations  in 
this  state,  for  the  purpose  of  preventing  cruelty  to  animals,  may 
avail  themselves  of  the  privileges  of  this  act;  provided,  that  the 
corporate  body  first  formed  as  aforesaid  in  any  county,  shall  be 
the  only  one  so  entitled  to  the  benefits  and  privileges  of  this 
act  in  said  county. 

Sec  2.  The  said  societies  may  make  and  adopt  by-laws  govern- 
ing the  admission  of  associates  and  members,  providing  for  all 
meetings,  and  for  assistant  and  district  or  local  officers;  pro- 
viding, also,  for  means  and  systems  for  the  effectual  attainment 
of  the  objects  contemplated  by  this  act;  for  the  regulation  and 
management  of  its  business  affairs,  and  fo^  the  effectual  work- 
ing of  the  societies;  prescribing,  also,  the  duties  of  all  their 
officers;  for  the  outlay  of  all  moneys,  and  the  auditing  of  all 
accounts;  provided,  that  such  by-laws  shall  not  conflict  with 
the  laws  of  the  state  of  California,  or  of  the  United  States,  or 
with  any  provisions  of  this  act. 

Seo.  3.  Said  societies  shall  elect  officers  and  fill  vacancies  ac- 
cording to  the  provisions  of  their  by-laws. 

Sec.  4.  All  sheriffs,  constables,  police,  and  peace  officers  are 
empowered  to  make  arrests  for  the  violation  of  any  of  the  pro- 
visions of  this  act,  which  by  this  act  is  denominated  a  misde- 
meanor, in  the  same  manner  as  is  by  law  provided  for  arrests 
in  all  cases  of  misdemeanors. 

Sec.  5.  All  members  and  agents,  and  all  officers  of  each  or  any 
of  the  societies  so  incorporated,  as  shall  by  the  trustees  of  said 
societies  be  duly  authorized  in  writing,  approved  by  the  county 
judge  of  the  county,  and  sworn  in  the  same  manner  as  are  con- 
stables and  peace  officers,  shall  have  power  to  lawfully  inter- 
fere to  prevent  the  perpetration  of  any  act  of  cruelty  upon  any 
dumb  animal,  and  may  use  such  force  as  may  be  necessary  to 
prevent  the  same,  and  to  that  end  may  summon  to  their  aid 
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any  bystander;  they  may  make  arrests  for  the  violation  of  any 
of  the  provisions  of  this  act,  in  the  same  manner  as  is  herein 
provided  for  other  oflBcers,  and  may  carry  the  same  weapons 
that  such  officers  are  authorized  to  carry;  provided,  that  all 
Buch  members  and  agents  shall,  when  making  such  arrests, 
exhibit  and  expose  a  suitable  badge  to  be  adopted  by  said  soci- 
ety. All  persons  resisting  said  specially  appointed  officers,  as 
such,  shall,  upon  conviction,  be  deemed  guilty  of  a  misde- 
meanor. 

Sec  6.  Whoever  overdrives,  overloads,  drives  when  over- 
loaded, overworks,  tortures,  torments,  deprives  of  necessary  sus- 
tenance, cruelly  beats,  mutilates,  or  cruelly  kills,  or  causes  or 
procures  to  be  so  overdriven,  overloaded,  driven  when  over- 
loaded, overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilated,  or  cruelly  killed, 
any  animal;  and  whoever,  having  the  charge  or  custody  of  any 
animal,  either  as  owner  or  otherwise,  inflicts  unnecessary  cru- 
elty upon  the  same,  or  fails  to  provide  the  same  with  proper 
food,  drink,  shelter,  or  protection  from  the  weather,  or  who 
cruelly  drives  the  same  when  unfit  for  labor,  shall,  upon  con- 
viction, be  deemed  guilty  of  a  misdemeanor. 

Sec.  7.  If  any  person  shall  carry,  or  cause  to  be  carried,  in  or 
upon  any  vehicle,  or  otherwise,  any  domestic  animal,  in  a  cruel 
or  inhuman  manner,  or  knowingly  and  willfully  authorizes  or 
permits  the  same  to  be  subjected  to  unnecessary  torture,  sufifer- 
ing,  or  cruelty  of  any  kind,  shall,  upon  conviction,  be  deemed 
guilty  of  a  misdemeanor;  and  whenever  any  such  person  shall 
be  taken  into  custody  therefor  by  any  officer,  such  officer  may 
take  charge  of  such  vehicle  and  its  contents,  together  with  the 
horse  or  team  attached  to  said  vehicle,  and  deposit  the  same  in 
some  safe  place  of  custody;  and  any  necessary  expenses  which 
may  be  incurred  for  taking  care  of  and  keeping  the  same,  shall 
be  a  lien  thereon,  to  be  paid  before  the  same  can  be  lawfully 
recovered;  and  if  the  said  expenses,  or  any  part  thereof,  re- 
main unpaid,  they  may  be  recovered,  by  the  person  incurring 
the  same,  of  the  owner  of  said  domestic  animal,  in  any  action 
therefor. 

Sec.  8.  Any  person  who  shall  cause  any  bull,  bear,  cock,  dog, 
or  other  animal  to  fight  for  his  amusement  or  for  gain,  worry  or 
injure  each  other;  or  any  person  who  shall  permit  the  same  to 
be  done  on  any  premises  under  his  charge  or  control;  and  any 
person  who  shall  aid,  abet,  or  be  present  at  such  fighting  and 
35 
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worrying  of  such  animal,  as  a  spectator,  shall,  upon  conric- 
tion,  be  deemed  guilty  of  a  misdemeanor. 

Sec.  9.  Whoever  owns,  possesses,  keeps,  or  trains  any  bird  or 
animal,  with  the  intent  that  such  bird  or  animal  shall  be  en- 
gaged in  an  exhibition  of  fighting,  or  is  present  at  any  place, 
building,  or  tenement,  where  preparations  are  being  made  for 
an  exhibition  of  the  fighting  of  birds  or  animals,  with  the  in* 
tent  to  be  present  at  such  exhibition,  or  is  present  at  such 
exhibition,  shall,  upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor. 

Sec.  10.  When  complaint  is  made  on  oath,  to  any  magistrate 
authorized  to  issue  warrants  in  criminal  cases,  that  the  com- 
plainant believes  that  any  of  the  provisions  of  law  relating  to 
or  in  any  way  nffectiog  dumb  animals,  are  being  or  are  about 
to  be  violated  in  any  particular  building  or  place,  such  magis- 
trate shall  issue  and  deliver  immediately  a  warrant  directed  to 
any  sheriff,  constable,  police  or  peace  officer,  or  officer  of  any 
incorporated  association  qualified,  as  provided  in  the  fifth  sec- 
tion of  this  act,  authorizing  him  to  enter  and  search  such  build- 
ing or  place,  and  to  arrest  any  person  or  persons  there  present 
violating,  or  attempting  to  violate,  any  law  relating  to  or  in  any 
way  affecting  dumb  animals,  and  to  bring  such  person  or  persons 
before  some  court  or  magistrate  of  competent  jurisdiction,  within 
the  city  or  township  within  which  such  offense  has  been  com- 
mitted, to  be  dealt  with  according  to  law,  and  such  attempt 
shall  be  held  to  be  a  violation  of  section  6  of  this  act. 

Sec.  11 .  Any  sheriff,  constable,  police,  or  peace  officer,  or  officer 
qualified,  as  provided  in  section  five  of  this  act,  may  enter  any 
place,  building,  or  tenement,  where  there  is  an  exhibition  of 
the  fighting  of  birds  or  animals,  or  where  preparations  are  be- 
ing made  for  such  an  exhibition,  and,  without  a  warrant,  arrest 
all  persons  there  present. 

Sec.  12.  Any  person  who  shall  impound,  or  cause  to  be  im- 
pounded in  any  pound,  any  domestic  animal,  shall  supply  the 
same  during  such  confinement  with  a  sufficient  quantity  of  good 
and  wholesome  food  and  water,  and  in  default  thereof,  shall,  upon 
conviction,  be  deemed  guilty  of  a  misdemeanor.  In  case  any 
domestic  animal  shall  be  at  any  time  impounded,  as  aforesaid, 
and  shall  continue  to  be  without  necessary  food  and  water  for 
more  tban  twelve  consecutive  hours,  it  shall  be  lawful  for  any 
person,  from  time  to  time,  as  it  shall  be  deemed  necessary,  to 
enter  into  and  upon  any  pound  in  which  any  such  domestic 
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animal  shall  be  confined  and  supply  it  with  necessary  food  and 
water  so  long  as  it  shall  remain  so  confined.  Such  person  shall 
not  be  liable  to  any  action  for  such  entry,  and  the  reasonable 
cost  of  such  food  and  water  may  be  collected  by  him  of  the 
owner  of  such  animal,  and  the  said  animal  shall  not  be  exempt 
from  levy  and  sale  upon  execution  issued  upon  a  judgment 
therefor. 

Sec.  13.  Every  owner,  driver,  or  possessor  of  any  old,  maimed, 
or  diseased  horse,  mule,  cow,  or  other  domestic  animal,  who  shall 
permit  the  same  to  go  loose  in  any  lane,  street,  square,  or  fot,  of 
any  city  or  township,  without  proper  care  and  attention,  for  more 
than  three  hours  after  knowledge  thereof,  shall,  on  conviction, 
be  deemed  guilty  of  a  misdemeanor;  provided,  that  this  shall 
not  apply  to  such  owner  keeping  any  old  or  diseased  animal  be- 
longing to  him  on  his  own  premises  with  proper  care.  Every 
sick,  disabled,  infirm,  or  crippled  horse,  ox,  mule,  cow,  or  other 
domestic  animal,  which  shall  be  abandoned  on  the  public  high- 
way, or  in  any  open  space  in  any  city  or  township,  may,  if  after 
due  search  by  a  peace  officer,  or  officer  of  said  society,  no 
owner  can  be  found  therefor,  be  killed  by  such  officer;  and  it 
shall  be  the  duty  of  all  peace  and  public  officers  to  cause  the 
same  to  be  killed  on  information  of  such  abandonment. 

Sec.  14.  Eve^  person  convicted  of  any  misdemeanor  under 
this  act,  shall  be  punished  as  is  by  law  provided  for  the  punish- 
ment of  misdemeanors;  and  all  fines  imposed  or  collected  in  any 
county,  under  the  provisions  of  this  act,  shall  inure  to  the 
society  in  said  county,  organized  and  incorporated  as  herein 
provided,  in  aid  of  the  benevolent  object  for  which  it  is  incor- 
porated. 

Sec.  15.  All  prosecutions  for  the  violation  of  any  of  the  pro- 
visions of  this  act  shall  be  conducted  and  prosecuted  in  a  court 
of  competent  jurisdiction,  and  any  member  of  said  society  au- 
thorized as  provided  in  section  5  of  this  act,  may  appear  and 
prosecute  in  any  of  said  courts,  for  any  violation  of  any  of  the 
provisions  of  this  act,  whether  or  not  he  be  an  attorney  or 
counselor-at-law;  provided,  that  all  such  prosecutions  shall  be 
conducted  in  the  name  of  the  people  of  the  state  of  California. 

Sec.  16.  In  this  act  the  singular  shall  include  the  plural;  the 
word  "animal"  shall  be  held  to  include  every  living  dumb 
creature;  the  words  "torture,"  "torment,"  and  "cruelty," 
shall  be  held  to  include  every  act,  omission,  or  neglect,  whereby 
unnecessary  or  unjustifiable  physical  pain  or  suflfering  is  caused 
or  permitted,  and  the  words  "  owner,"  and  "  person,"  shall  be 
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held  to  include  corporations  as  well  as  individuals;  and  tbe 
knowledge  and  acts  of  agents  of  and  persons  employed  by  cor- 
porations in  regard  to  animals  transported,  owned,  or  employed 
by,  or  in  the  custody  of  such  corporations,  shall  be  held  to  be 
the  act  and  knowledge  of  such  corporations  as  well  as  such 
agent  or  employees. 

Sec.  17.  No  part  of  this  act  shall  be  deemed  to  interfere  with 
any  of  the  laws  of  this  state  known  as  ''  game  laws,"  or  any  laws 
for  the  destruction  of  certain  birds;  nor  shall  this  act  be  deemed 
to  interfere  with  the  right  to  destroy  any  venomous  reptiles,  or 
any  animal  known  as  dangerous  to  life,  limb,  or  property,  or  to 
interfere  with  the  right  to  kill  all  animals  used  for  food,  or  with 
any  properly  conducted  scientific  experiments  or  investigations, 
which  experiments  or  investigations  shall  be  performed  only 
under  the  authority  of  tbe  faculty  of  some  regularly  incorpo- 
rated medical  college  or  university  of  the  state  of  California. 

Sec.  18.  The  act  entitled  "  An  act  for  the  more  effectual  pre- 
vention of  cruelty  to  animals,"  approved  March  30,  1868,  and 
amendments  thereto,  approved  March  15,  1872,  are  hereby 
repealed. 

Seo.  19.  This  act  shall  take  effect  from  and  after  its  passage. 

EMIGRATION 

•*  An  act  to  promote  emigration  from  the  state  of  California," 
approved  March  26, 1880  (Stats.  1880, 15),  makes  it  unlawful 
and  punishable  by  fine  of  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  for  the  owners,  officers,  etc.,  of  any 
steamship  company,  sailing  vessel,  railroad  company,  etc.,  en- 
gaged in  the  transportation  of  passengers  to  and  from  any 
foreign  port,  to  refuse  any  person  the  right  to  purchase  a  pas- 
sage ticket  to  any  foreign  country,  for  the  reason  that  such 
person  does  not  present  a  card  or  certificate  showing  that  he 
has  paid  in  full  all  debts  or  demands  due  to  any  company,  cor- 
poration, etc. 

EXTORTION   AND   DISCRIMINATION   IN    FREIGHTS 
AND  PARES. 

See  ''  An  act  to  create  the  office  of  commissioner  of  trans- 
portation, and  to  define  its  powers  and  duties;  to  fix  the  maxi- 
mum charges  for  transporting  passengers  and  freights  on  cer- 
tain railroads,  and  to  prevent  extortion  and  unjust  discrimina- 
tion tbereon."    [Approved  AprU  1, 1878;  Stals.  1877-8,  982. 
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FISH. 

The  foUowiog  acts  contain  clauses  making  the  doing  of  cer- 
tain acts  therein  specified  misdemeanors: 

**  An  act  to  prevent  the  destruction  of  fish  in  Boliuas  bay, 
Marin  county/'  approved  March  31,  1866.     Stats.  1865-6, 637. 

*'An  act  concerning  trout  in  Siskiyou  county,"  approved 
April  2,  1866.     Stats.  1865-6,  857. 

**  An  act  to  prevent  the  destruction  of  fish  in  Napa  river  and 
Sonoma  creek,"  approved  January  29,  1868.  Stats.  1867-8, 
13.     Amended  March  20,  1871.     Stats.  1871-2, 441. 

**  An  act  to  prevent  the  destruction  of  fish  and  game  in  and 
upon  and  around  the  waters  of  Lake  Merritt  or  Peralta,  in  the 
county  of  Alameda,"  approved  March  18,  1870.  Stats.  1869- 
70,  325. 

"  An  act  to  regulate  the  salmon  fisheries  on  Eel  river,  in 
Humboldt  county,"  approved  April  18, 1859.     Stats.  1859,  298. 

''An  act  for  the  protection  of  fish  in  the  waters  of  Butte 
creek,  in  the  county  of  Butte,"  approved  February  21, 1872. 
Stats.  1871-2, 138.  Amended  February  9, 1874.  Stats.  1873-4, 
87. 

"  An  act  for  the  preservation  of  fish  in  the  waters  of  Siski- 
you county,"  approved  March  16,  1872.     Stats.  1871-2,  385. 

"  An  act  for  the  protection  of  fish  and  game  in  certain  por- 
tions of  Napa  county,"  approved  March  26, 1872.  Stats.  1871- 
2,  550. 

"  An  act  to  protect  fish  in  the  counties  of  Plumas  and 
Sierra,"  approved  February  24,  1874.  Stats.  1873-4,  154. 
Repealed  April  1,  1876.     Stats.  1875-6,  725. 

"  An  act  to  prevent  the  catching  of  fish  by  seines,  nets,  or 
weirs,  in  San  Antonio  creek,  in  the  county  of  Alameda,"  ap- 
proved March  20,  1876.     Stats.  1875-6,  362. 

"An  act  to  prohibit  the  destruction  of  fish  in  Alameda 
county,"  approved  March  28,  1878.     Stats.  1877-8,  598. 

''  An  act  to  prevent  the  destruction  of  fish  in  King's  river/' 
approved  March  28,  1878.    Stats.  1877-8,  601. 

"An  act  for  the  preservation  of  fish  ia  the  waters  of  Lake 
Bigler,"  approved  March  30, 1878.    Stats.  1877-8,  746. 

"An  act  for  the  protection  of  certain  kinds  of  fish,"  ap- 
proved April  16,  1880.    Stats.  1880, 106. 

"  An  act  to  provide  for  the  construction,  maintenance,  and 
regulation  of  fish-ways  in  streams  naturally  frequented  by 
salmon,  shad,  and  other  migratory  fish,"  approved  April  16, 
1880.    Stats.  1880, 121. 
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*'  An  act  relating  to  fishing  in  the  waters  of  this  state/'  ap- 
proved April  23,  1880.     Stats.  1880,  123. 

GAME. 

The  following  acts  contain  clauses,  making  the  doing  of  acts 
therein  specified  misdemeanors: 

"  An  act  for  the  protection  of  fish  and  game  in  certain  por- 
tions of  Napa  county,"  approved  March  26, 1872.  Stats.  1871-2, 
550. 

"An  act  for  the  protection  of  game  in  Nevada  county,"  ap- 
proved February  6, 1874.    Stats.  1873-4,  80. 

'*  An  act  to  prevent  the  destruction  of  deer  on  Mount  Diablo, 
in  Contra  Costa  county,"  approved  March  28,  1878.  Stats. 
1877-8,  599. 

GOATS. 

"An  act  to  prevent  buck  goats  from  running  at  large,"  ap- 
proved March  23,  1878  (Stats.  1877-8,  437),  makes  it  punish- 
able by  fine  of  not  less  than  five  nor  more  than  twenty  dollars 
for  the  owner  of  any  buck  goat  to  permit  such  goat  to  run  at 
large. 

HIDES  OF  CATTLE. 

"An  act  for  the  better  protection  of  stock-raisers  in  the  coun- 
ties of  Fresno,  Tulare,  Monterey,  and  Mariposa,"  approved 
March  20,  1866  (Stats.  1866,  322),  contains  a  section  making 
certain  acts  specified  therein  misdemeanors. 

HIGHWAYS,  BRIDGES,  ETC. 
The  Political  Code  contains  the  following  sections: 

2750.  Whoever  obstructs  or  injures  any  highway,  or  ob- 
structs or  diverts  any  watercourse  thereon,  is  liable  to  a  penalty 
of  five  dollars  for  each  day  such  obstruction  or  injury  remains, 
and  must  be  punished  as  provided  in  section  588  of  the  Penal 
Code. 

2751.  Whoever  removes  or  injures  any  mile-board  or  mile- 
stone, or  guide-post,  or  any  inscription  on  such,  erected  on  any 
highway,  is  liable  to  a  penalty  of  ten  dollars  for  every  such  of- 
fense, and  punishable  as  provided  in  section  590  of  the  Penal 
Code. 

2754.  Boad  overseers  may  put  up  on  bridges  under  their 
charge  notices  that  there  is  **  Five  dollars  fine  for  riding  or 
driving  on  this  bridge  faster  than  a  walk."  Whoever  there- 
after rides  or  drives  faster  than  a  walk  on  such  bridge  is  liable 
to  pay  five  dollars  for  each  offense. 
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HIGHWAYS,  Etc.— Page  550. 

The  followiDg  sections  were  added  to  the  Political  Code,  in 
lieu  of  Sees.  2750,  2751,  2754  and  2755. 

2737.  "Whoever  obstructs  or  injures  any  highway,  or  diverts 
any  watercourse  thereon,  or  drains  water  from  his  land  upon 
any  highway,  to  the  injury  thereof,  by  means  of  ditches  or 
dams,  is  liable  to  a  penalty  of  ten  dollars  for  each  day  such  ob- 
struction or  injury  remains,  and  must  be  punished  as  provided 
in  section  five  hundred  and  eighty-eight  of  the  Penal  Code. 
Any  person,  persons,  or  corporation  who  shall  be  storing  or  dis- 
tributing water  for  any  purpose,  and  shall  permit  the  water  to 
overflow  or  saturate  by  seepage  any  highway,  to  the  injury 
thereof,  shall,  upon  notification  of  the  Road  Overseer  of  the  dis- 
trict where  such  overflow  or  seepage  occurs,  repair  the  damages 
occasioned  by  such  overflow  or  seepage;  and  should  such  repair 
not  be  made  within  a  reasonable  time  by  such  person,  persons, 
or  corporation,  said  Road  Overseer  shall  make  such  repairs,  and 
recover  the  expense  thereof  from  such  person,  persons,  or  cor- 
poration, in  an  action  at  law.  All  persons  excavating  irrigation, 
mining,  or  drainage  ditches  across  public  highways  are  required 
to  bridge  said  ditches  at  such  crossings,  and  upon  neglect  to  do 
so,  the  Road  Overseer  for  that  road  district  shall  construct  the 
same,  and  recover  the  cost  of  constructing  of  such  persons  by 
action,  as  provided  in  this  section.  And  whoever  wilfully  in- 
jures any  public  bridge  is  hereby  declared  to  be  guilty  of  a  mis- 
demeanor, and  is  also  liable  for  actual  damages  for  such  injury, 
to  be  recovered  by  the  county  in  a  civil  action;  provided,  that 
every  person  who  knowingly  allows  the  carcass  of  any  dead 
animal  (which  animal  belonged  to  him  at  the  time  of  its  death) 
to  be  put  or  to  remain  within  one  hundred  feet  of  any  street,  alley, 
public  highway,  or  road,  in  common  use,  and  eveiy  person  who 
puts  the  carcass  of  any  dead  animal  within  one  hundred  feet  of 
any  street,  alley,  highway,  or  road,  in  common  use,  or  who  shall 
deposit  on  any  highway  any  refuse  or  waste  tin,  sheet  iron,  or 
broken  glass,  is  guilty  of  a  misdemeanor. 

2738.  Whoever  removes  or  injures  any  mile-board,  or  mile- 
stone, or  guide-post,  or  any  inscription  on  such,  erected  on  any 
highway,  is  liable  to  a  penalty  of  ten  dollars  for  every  such 
offense,  and  punishable  as  provided  in  section  five  hundred  and 
ninety  of  the  Penal  Code.  It  shall  be  the  duty  of  the  Board  of 
Supervisors  to  cause  guide-posts,  with  suitable  insciiptions 
thereon,  to  be  erected  at  all  road  crossings  and  forks  of  roads 
outside  of  any  corporate  limits. 

2739.  Any  person  may  notify  the  occupant  or  owner  of  any 
land  from  which  a  tree  or  other  obstruction  has  fallen  upon  any 
highway,  to  remove  such  tree  or  obstruction  forthwith.  If  it  is 
not  so  removed,  the  owner  or  occupant  is  liable  to  a  penalty  of 
one  dollar  for  every  day  thereafter  till  it  is  removed,  and  the 
cost  of  removal. 

2740.  Whoever  cuts  down  a  tree  so  that  it  falls  into  any 
highway,  must  forthwith  remove  the  same,  and  is  liable  to  a 

nalty  of  ten  dollars  for  every  day  the  same  remains  in  such 
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2755.  Whoever  digs  up,  cuts  down,  or  otherwise  injures  or 
destroys  any  shade  or  ornamental  tree  planted  and  standing  on 
any  highway,  unless  the  same  is  deemed  an  obstruction  by  the 
road  overseer,  and  removed  under  his  direction,  forfeits  twenty- 
five  dollars  for  each  such  tree.  [Amendment,  approved  April  16, 
1880;  in  effect  immediately, 

HUNTING  ON  INCLOSED  GROUNDS,  ETC. 

The  following  acts  contain  clauses  making  certain  acts  therein 
specified  misdemeanors: 

''  An  act  to  prevent  hunting  and  shooting  on  private  inclosed 
grounds,  and  the  destruction  of  growing  timber  on  private 
grounds,  in  certain  counties  in  this  state,"  approved  March  8, 
1872.     Stats.  1871-2,  304. 

**  An  act  to  prevent  persons  passing  through  inclosures  and 
leaving  them  open,  by  tearing  down  fences,  or  otherwise,  and 
to  prevent  hunting  upon  inclosed  lands  in  the  state  of  Cali- 
fornia," approved  March  23,  1876.  Stats.  1875-6,  408. 
Amended  by  act  approved  March  30,  1878.  Stats.  1877-8,  776. 

See  "Game." 

INSOLVENTS. 

''  An  act  for  tHe  relief  of  insolvent  debtors,  for  the  protection 
of  creditors,  and  for  the  punishment  of  fraudulent  debtors," 
approved  April  16,  1880  (Stats.  1880,  82),  contains  the  fol- 
lowing: 

Section  56.  From  and  after  the  taking  effect  of  this  act,  if  any 
debtor  or  insolvent  shall,  after  the  commencement  of  proceed- 
ings in  insolvency,  secrete  or  conceal  any  property  belonging 
to  his  estate,  or  part  with,  conceal,  or  destroy,  alter,  mutilate, 
or  falsify,  or  cause  to  be  concealed,  destroyed,  altered,  muti- 
lated, or  falsified,  any  book,  deed,  document,  or  writing  relating 
thereto,  or  remove,  or  cause  to  be  removed,  the  same  or  any 
part  thereof,  with  intent  to  prevent  it  from  coming  into  the 
possession  of  the  assignee  in  insolvency,  or  to  hinder,  impede, 
or  delay  his  assignee  in  recovering  or  receiving  the  same,  or 
make  any  payment,  gift,  sale,  assignment,  transfer,  or  convey- 
ance of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shall  spend  any  part  thereof  in  gaming;  or  shall,  with  intent 
to  defraud,  willfully  and  fraudulently  conceal  from  his  assignee, 
or  fraudulently  or  designedly  omit  from  his  schedule  any  prop- 
erty or  effects  whatsoever;  or  if,  in  case  of  any  person  having 
to  his  knowledge  or  belief  proved  a  false  or  fictitious  debt 
against  his  estate,  he  shall  fail  to  disclose  the  same  to  his 
assignee  within  one  month  after  coming  to  the  knowlege  or  be- 


Digitized  by 


Google 


552  STATUTES  IN  FOBOE 

lief  thereof;  or  shall  attempt  to  aooount  for  any  of  his  property 
by  fictitious  losses  or  expenses;  or  shall,  within  three  months 
before  the  commencement  of  proceedings  in  insolvency,  under 
the  false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  person  any 
goods  or  chattels,  with  intent  to  defraud;  or  shall,  with  iutent 
to  defraud  his  creditors,  within  three  months  next  before  the 
commencement  of  proceedings  in  insolvency,  pawn,  pledge,  or 
dispose  of  otherwise  than  by  bona  fide  transactions  in  the  ordi- 
nary way  of  his  trade,  any  of  his  goods  or  chattels  which  have 
been  obtained  on  credit  and  remain  unpaid  for,  he  shall  be 
deemed  guilty  of  misdemeanor,  and  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail  for  not  less 
than  three  months  nor  more  than  two  years. 

INTOXICATING  LIQUORS. 

The  following  acts  contain  penal  clauses: 

*'  An  act  to  prevent  the  sale  of  intoxicating  drinks  to  minors," 
approved  March  4,  1872.     Stats.  1871-2,  231. 

'*  An  act  to  prohibit  the  sale  of  intoxicating  liquors  within  a 
certain  distance  of  the  Napa  state  asylum  for  the  insane,"  ap- 
proved January  15, 1874.     Stats.  1873-4,  27. 

*'  An  act  to  prevent  the  sale  of  intoxicating  beverages  on  elec- 
tion days,"  approved  March  7,  1874.     Stats.  1873-4,  297. 

*'  An  act  to  prohibit  the  sale  of  intoxicating  liquors  within  one 
mile  of  College  City,  Colusa  county,  state  of  California,"  ap- 
proved April  1, 1876.     Stats.  1875-6,  691. 

''An  act  relating  to  the  intoxication  of  officers,"  approved 
April  15, 1880.    Stats.  1880,  77. 

''An  act  to  prohibit  the  sale  of  intoxicating  liquors  in  the 
state  capitol  building,"  approved  April  16, 1880.   Stats.  1880, 80. 

"An  act  to  prohibit  the  sale  of  intoxicating  liquors  within 
two  miles  of  the  University  of  California,"  approved  December 
23,  1873.     Stats.  1873-4, 12. 

LODGING  HOUSES  AND  SLEEPING  APARTMENTS. 

An  act  concerning  lodging  houses  and  sleeping  apartments  within  the  limits 
of  incorporated  cities. 

Section  1.  Every  person  who  owns,  leases,  lets,  or  hires  to 
any  person  or  persons  any  room  or  apartment  in  any  building, 
house,  or  other  structure,  within  the  limits  of  any  incorporated 
city,  or  city  and  county,  within  the  state  of  California,  for  the 
purpose  of  a  lodging  or  sleeping  apartment,  which  room  or 
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apartment  contains  less  than  five  hundred  cubic  feet  of  space  in 
the  clear,  for  each  person  so  occupying  such  room  or  apartment; 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
Tiction  thereof,  be  punished  by  a  fine  of  not  less  than  fifty 
(50)  dollars  or  more  than  five  hundred  (500)  dollars,  or  by  im- 
prisonment in  the  county  jail,  or  by  both  such  fine  and  impris- 
onment. 

Sec.  2.  Any  person  or  persons  found  sleeping  or  lodging,  or 
who  hires  or  uses  for  the  purpose  of  sleeping  in,  or  lodging  in, 
any  room  or  apartment  which  contains  less  than  five  hundred 
(500)  cubic  feet  of  space  in  the  clear  for  each  person  so  occupy- 
ing such  room  or  apartment,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction,  be  punished  by  a  fine  of 
not  less  than  ten  (10)  or  more  than  fifty  (50)  dollars,  or  by  both 
such  fine  and  imprisonment. 

Sec.  3.  It  shall  be  the  duty  of  the  chief  of  police  (or  such 
other  person  to  whom  the  police  powers  of  a  city  are  delegated), 
to  detail  a  competent  and  qualified  officer  or  officers  of  the 
regular  force  to  examine  into  any  violation  of  any  of  the 
provisions  of  this  act,  and  to  arrest  any  person  guilty  of  any 
such  violation. 

Sec.  4.  The  provisions  of  this  act  shall  not  be  construed  to 
apply  to  hospitals,  jails,  prisons,  insane  asylums,  or  other  pub- 
lic institutions. 

Seo.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed. 

Seo.  6.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage.     [Approved  Apnl  3,  1876;  Stats.  1875-6,  759. 

MEDICINE. 
''  An  act  to  regulate  the  practice  of  medicine  in  the  state  of 
California,"  approved  April  3,  1876  (Stats.  1875-6,  792),  and 
amended  by  act  approved  April  1,  1878  (Stats.  1877-8,  918), 
contains  provisions  making  it  a  misdemeanor  for  any  person  to 
practice  medicine  or  surgery,  without  having  procured  a  certifi- 
cate to  so  practice  from  one  of  the  boards  of  examiners,  pro- 
vided for  by  the  act,  and  also  makes  it  a  misdemeanor  for  one 
to  act  as  a  member  of  such  board  of  examiners,  without  having 
been  duly  appointed  as  such. 

1.  Constltatlonal. — The  above  act  is  not  in  violation  of  the  oonstitntion 
of  the  state.    Ex  parte  Frazer,  54  Cal.  94. 
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MINEBS. 
*'  An  act  for  the  protection  of  coal  mines  and  coal  miners/' 
approved  March  27,  1874  (Stats.  1873-4,  726),  contains  pro- 
visions making  certain  cases  of  willful  failure  or  negligence  on 
the  part  of  the  overseer  of  any  coal  mine,  a  misdemeanor,  and 
when  such  willful  failure  or  negligence  is  the  cause  of  the  death 
of  any  person,  the  overseer  is  guilty  of  manslaughter. 

OBPHANS. 

"  An  act  in  relation  to  the  care  of  orphan  and  abandoned 
children,"  approved  March  7, 1874.  (Stats.  1873-4,  297),  makes 
it  a  misdemeanor  for  auy  parent  to  abandon  or  to  refuse  to 
support  his  child  under  the  age  of  fourteen  years.  The  act 
further  makes  it  a  misdemeanor  for  any  person  to  falsely  repre- 
sent to  the  manager  of  an  orphan  asylum  that  a  child,  whose 
admission  into  the  asylum  is  asked,  is  an  orphan. 

See  "Children." 

OYSTERS. 

'*  An  act  to  encourage  the  planting  and  cultivation  of  oysters," 
approved  March  30,  1874  (Stats.  1873-4,  940),  contains  a  clause 
making  a  violation  of  any  of  the  provisions  of  the  act  a  mis- 
demeanor. 

PIECE  CLUBS. 

An  act  to  prohibit  "piece  clubs,"  and  to  prevent  extortion  from  candidates 

for  office. 

Section  1.  All  payments  and  contributions  of  money  for 
election  expenses  made  by  candidates  for  office  in  this  state 
shall  hereafter  be  assessed  and  made  by  such  candidates  by 
voluntary  assessment  among  themselves,  and  not  otherwise,* 
and  at  meetings  to  be  called  for  such  purpose,  at  which  meet- 
ings none  but  candidates  for  office  at  the  next  ensuing  election 
shall  be  present  or  participate. 

Sec.  2.  Any  person  being  a  candidate  for  office  in  this  state 
who  shall  directly  or  indirectly  pay,  or  knowingly  cause  to  be 
paid,  any  money  or  other  valuable  thing  to  any  person  as  an 
assessment  or  contribution  for  the  expenses  of  the  election  at 
which  such  person  or  candidate  is  to  be  voted  for,  except  the 
contribution  or  assessment  so  agreed  upon  by  such  meeting  of 
candidates,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction,  punished  accordingly. 

Seo.  3.  It  shall  not  be  lawful  for  any  committee,  convention, 
or  other  association,  formed  for  the  purpose  of  nominating  a 
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candidate  or  candidates  for  office  in  this  state,  to  levy,  assess, 
collect,  demand,  or  receive,  directly  or  indirectly,  any  money, 
or  other  valuable  thing,  from  any  candidate  or  candidates  nomi- 
nated for  office  by  such  committee,  convention,  or  other  asso- 
ciation, either  for  the  expenses  of  printing  or  distributing  tick- 
ets, or  for  any  of  the  expenses  of  the  election  of  such  candidate 
or  candidates,  or  as  or  for  the  expenses  of  such  nominating  con- 
vention, committee,  or  other  association,  or  under  or  upon  any 
pretense  whatsoever. 

Sec.  4.  Any  officer  or  member  of  any  such  committee,  con- 
vention, or  association,  or  other  person,  who  shall  vote  for,  aid, 
authorize,  assist,  or  consent  to  any  such  levy,  assessment,  or  col- 
lection from  any  candidate  or  candidates,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction,  punished  accordingly. 

Seo.  5.  Any  person  who  shall  demand,  ask  for,  collect,  or 
receive,  eithisr  directly  or  indirectly,  any  money  or  other  valu- 
able thing  from  any  candidate  or  candidates  for  office  in  this 
state,  on  the  ground  that  such  money  or  other  valuable  thing 
has  been  assessed  to  such  candidate  or  candidates,  or  asked  for, 
demanded,  or  required  by  any  person,  nominating  convention, 
committee,  or  other  political  association,  as  or  for  the  costs  of 
printing  or  distributing  tickets,  or  for  the  payment  of  election 
expenses  of  any  kind  or  nature  whatsoever,  or  as  or  for  the  ex- 
penses of  such  nominating  committee,  convention,  or  associa- 
tion, shall  for  each  offense  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  punished  accordingly;  but  nothing 
herein  contained  shall  prevent  the  candidates  at  any  election 
from  assembling  together  and  voluntarily  assessing  themselves 
for  any  expenses  authorized  by  law  for  the  common  good  of  the 
ticket,  and  to  collect  and  disburse  the  same  by  agents  appointed 
for  such  purpose. 

Seo.  6.  Any  person  who  shall  voluntarily  and  unsolicited 
offer  to  work  for  and  assist,  or  in  any  manner  whatsoever  con- 
tribute to  the  nomination  or  election  of  any  candidate  or  other 
person  to  any  office  in  this  state,  for  the  purpose  and  with  the 
intent  to  have  such  candidate  or  person  pay  for,  or  in  any  man- 
ner compensate  such  person  so  offering  for  such  work  or  serv- 
ices, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction, punished  accordingly. 

Sec  7.  This  act  shall  apply  only  to  the  city  and  county  of 
San  Francisco. 

Seo.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage.     [Approved  March  4, 1878;  Slats.  1877-8,  236. 
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POISONS. 

An  act  to  regulate  the  sale  of  certain  poisonous  substances. 
The  People  of  the  State  of  California^  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  It  shall  be  iinlawful  for  any  person  to  retail  any 
of  the  substances  poisonous,  and  by  reason  thereof  dangerous 
to  human  life,  without  distinctly  labeling  the  bottle,  box,  ves- 
sel, or  package,  and  the  wrapper  or  cover  thereof  in  which  such 
substance  is  contained,  with  the  common  or  usual  name  thereof, 
together  with  the  ^ord  '*  poison,"  and  the  name  and  place  of 
business  of  the  seller.  Nor  shall  it  be  lawful  for  any  person  to 
retail  any  of  the  substances  enumerated  in  either  of  said  sched* 
ules,  to  any  person,  uuless,  on  due  inquiry,  it  is  found  that  the 
person  receiving  the  same  is  aware  of  its  poisonous  character, 
and  that  it  is  to  be  used  for  a  legitimate  purpose. 

Seo.  2.  It  shall  be  unlawful  for  any  person  to  retail  any  of 
the  substances  enumerated  herein,  unless,  before  delivering  the 
same,  such  person  shall  make,  or  cause  to  be  made,  in  a  book 
kept  for  that  purpose  only,  an  entry  stating  the  date  of  the  sale, 
the  name  and  address  of  the  purchaser,  the  name  and  quantity 
of  the  substance  sold,  the  purpose  for  which  it  is  stated  by  the 
purchaser  to  be  required,  and  the  name  of  the  dispenser.  The 
book  required  by  this  act  shall  be  always  open  to  inspection  by 
the  proper  authorities.  It  shall  also  be  the  duty  of  the  person 
dispensing  any  of  the  substances  enumerated  in  either  of  said 
schedules,  to  ascertain,  by  due  inquiry,  whether  the  name  and 
address  given  by  the  person  receiving  the  same  are  his  true 
name  and  address,  and  for  that  purpose  may  require  such 
person  to  be  identified. 

Seo.  3.  Any  person  who  shall  dispense  any  of  the  substances 
enumerated  in  either  of  said  schedules,  without  complying  with 
the  regulations  herein  prescribed,  shall,  for  every  such  offense, 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment;  provided,  that 
nothing  in  this  act  shall  be  so  construed  as  to  apply  to  the  pre- 
scriptions of  any  physician  authorized  to  practice  medicine  under 
the  laws  of  this  state. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  June  1,  1880. 
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SCHSBITLE   "a." 

Arsenic,  corrosiye  sublimate,  hydrocyanic  acid,  cyanite  of 
potassiom,  strychnia,  essential  oil  of  bitter  almonds,  opium,  aco- 
nite, belladonna,  conium,  nux  yomica,  henbane,  tansy,  sayin, 
ergot,  cotton  root,  digitalis,  chloroform,  chloral  hydrate,  and  all 
preparations,  compounds,  salts,  extracts,  or  tinctures  of  such 
substances,  except  preparations  of  opium  containing  less  than 
two  grains  to  the  fluid  ounce. 

SCHEDULE  "  B." 

White  precipitate,  red  precipitate,  red  and  green  iodides  of 
mercury,  colchicum,  cantharides,  oxalic  acid,  croton  oil,  sul- 
phate of  zinc,  sugar  of  lead,  carbolic  acid,  sulphuric  acid, 
muriatic  acid,  nitric  acid,  phosphorus,  and  all  preparations, 
compounds,  salts,  extracts,  or  tinctures  of  such  substances. 
[Approved  AprU  16,  1880;  Stais.  1880,  802. 

PRISONS  OF  THE  STATE. 

"  An  act  to  define,  regulate,  and  govern  the  state  prisons  of 
California,"  approved  April  15, 1880  (Stats.  1880,  67),  is  inserted 
immediately  following  section  1595,  Penal  Code,  ante. 

RODEOS. 

**  An  act  to  regulate  rodeos,"  approved  April  30, 1851  (Stats. 
1851,  445),  and  amended  by  act  approved  April  2,  1866  (Stats. 
1865-66,  673),  provided  that  certain  specified  acts  relating  to 
marking  of  cattle,  etc.,  should  be  punishable  by  fine  or  impris- 
onment. The  act  first  mentioned  was  further  supplemented  by 
an  act  approved  April  15, 1858  (Stats.  1858, 155),  by  which  a 
failure  to  comply  with  the  provisions  of  the  act,  which  relates 
to  the  holding  of  rodeos  before  the  removal  of  cattle,  was  made 
a  misdemeanor. 

SCHOOLS. 
The  Political  Code  contains  the  following  section: 
1879.  The  offering  of  any  valuable  thing  to  any  member  of  a 
board  of  education,  with  the  intent  thereby  to  influence  his  ac- 
tion in  regard  to  the  granting  of  any  teacher's  certificate,  the 
appointment  of  any  teacher,  superintendent,  or  other  officer  or 
employ^,  the  adoption  of  any  text-book,  or  the  making  of  any 
contract  to  which  the  board  of  education  of  which  he  is  a  mem- 
ber shall  be  a  party,  or  the  acceptance  by  any  member  of  a 
board  of  education  of  any  valuable  thing,  with  corrupt  intent, 
shall  be  a  felony,  and  shall  be  punished  by  a  fine  not  exceeding 
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one  thousand  dollars,  or  by  imprisonment  in  the  penitentiary 
not  exceeding  one  year,  or  by  both  such  fine  and  imprisonment; 
and  the  person  so  convicted  shall  be  forever  disqualified  from 
holding  any  office  of  trust  or  profit  in  this  state.  Any  person 
may  be  compelled  to  testify  in  any  lawful  investigation  or  judi- 
cial proceeding  against  any  person  who  may  be  charged  with 
any  offense  described  in  this  section,  and  shall  not  be  permitted 
to  withhold  his  testimony  upon  the  ground  that  it  may  crimi- 
nate himself,  or  subject  him  to  public  infamy;  but  such  testi- 
mony shall  not  afterwards  be  used  against  him  in  any  judicial 
proceeding,  except  for  perjury  in  giving  such  testimony.  Any 
contract  or  appointment  obtained  from  a  board  of  education  by 
corrupt  means  shall  be  void.  Any  county  board  of  supervisors, 
or  any  city  council,  or  any  duly  authorized  committee  thereof, 
may  investigate  the  conduct  of  any  member  of  a  county,  or  city, 
or  city  and  county  board  of  education,  or  school  officer,  or  em- 
ploy^, who  may  be  charged  with  malfeasance  in  office,  aud  in 
such  capacity  shall  be  entitled  to  the  process  of  the  courts  to 
compel  the  attendance  of  witnesses,  and  the  officer  who  shall 
preside  at  such  investigation  shall  have  power  to  administer  all 
necessary  oaths.  [New  section,  approved  April  7,  1880;  in  effect 
immediately. 

"An  act  to  enforce  the  educational  rights  of  children,"  ap- 
proved March  28,  1874  (Stats.  187a-4,  751),  makes  it  a  misde- 
meanor punishable  by  fine,  for  the  parent,  guardian,  or  other 
person  having  charge  of  a  child  between  eight  and  fourteen 
years  of  age  not  to  send  such  child  to  a  public  school  at  least 
two  thirds  of  the  time  during  which  the  public  school  shall  be 
taught  during  the  school  year,  at  least  twelve  weeks  of  which 
attendance  shall  be  consecutive,  unless  such  attendance  is  ex- 
cused by  the  board  of  education  or  trustees.  Compliance  with 
the  act  is  excused  if  the  nearest  school  is  more  than  one  mile 
distant. 

SHEEP. 

The  following  acts  contain  clauses  making  the  herding  of 
sheep  on  the  lands  of  another  a  misdemeanor  punishable  by 
fine: 

"An  act  restricting  the  herding  of  sheep  to  certain  pastures 
in  the  counties  of  Sonoma  and  Marin,'*  approved  April  21, 
1857.  Stats.  1857,  227.  Amended  by  act  approved  February 
14,  1878.     Stals.  1877-8,  79. 

**Au  act  to  restrict  the  herding  of  sheep  in  certain  counties 
of  this  state,"  approved  May  6,  1862.     Stats.  1862,  490. 
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''An  act  to  restrict  sheep  from  being  herded  or  running  at 
large  in  Sacramento  county/'  approved  March  14^  1876. 
Stats.  1876-6,  305. 

"An  act  restricting  the  herding  of  sheep  to  certain  pastures 
in  the  county  of  Modoc,"  approved  March  14,  1878.  Stats. 
1877-8,241. 

STALLIONS. 

"An  act  to  prevent  stallions  from  running  at  large  in  the 
county  of  Sacramento,"  approved  March  28,  1859  (Stats. 
1859,  149);  amended  by  act  approved  March  20, 1866  (Stats. 
1865-6,  327);  by  act  approved  February  21,  1868  (Stats. 
1867-8,  70),  and  by  act  approved  February  14,  1870  (Stats. 
1869-70,  68),  and  extended  to  other  counties,  makes  it  unlaw- 
ful, punishable  by  a  fine  of  not  less  than  twenty  nor  more  than 
one  hundred  dollars,  for  the  owner  of  a  stallion  to  allow  the 
same  to  run  at  large. 

"An  act  to  provide  for  the  keeping  of  stallions  and  other 
animals,"  approved  February  2,  1872  (Stats.  1871-2,  63), 
makes  it  punishable  by  fine  or  imprisonment  for  any  person  to 
keep  or  let  to  mares  any  stallion  or  jack  within  the  limits  of 
any  town,  or  within  four  hundred  yards  thereof,  unless  such 
person  shall  provide  an  inclosure  so  arrange^  as  to  obstruct 
the  view  from  all  inhabitants  of  the  town  and  vicinity. 

SYRUPS. 

An  act  to  puDish  and  prohibit  the  sale  of  adalterated  syrup. 

Section  1.  Any  person  who  shall  knowingly  sell  or  keep,  or 
offer  for  sale,  or  otherwise  dispose  of  any  syrup,  or  golden  drips 
syrup,  silver  drips  syrup,  or  molasses  containing  muriatic  or 
sulphuric  acids,  or  glucose,  or  adulterated  with  any  other  sub- 
stance, to  improve  the  color  thereof,  shall  be  guilty  of  a  misde- 
meanor. 

Seo.  2.  Any  person  violating  the  provisions  of  section  1  of 
this  act  shall  be  punished  and  imprisoned  in  the  county  jail  of 
the  county  in  which  the  offense  was  committed,  for  a  period 
not  exceeding  six  months,  or  by  a  fine  not  exceeding  five  hun- 
dred dollars,  or  both.  [Approved  March  29,  1878;  Staffs.  1877- 
8,  695. 

THISTLE. 

"  An  act  to  prevent  the  propagation  of  the  Scotch  or  Canada 
thistle  in  the  counties  of  Humboldt,  Siskiyou,  Klamath,  Del 
Norte,  and  Alameda,"  approved  March  2,  1872  (Stats.  1871-2, 
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214),  makes  it  a  misdemeanor,  punishable  by  fine  or  imprison- 
ment, to  knowingly  sow  or  disseminate  the  seed  of  the  Scotch 
or  Canada  thistle  on  any  land,  or  to  permit  any  such  thistle  to 
mature  on  one's  own  land. 

TBESPASSING  ANIMALS. 

"  An  act  to  protect  agriculture  and  to  prevent  the  trespassing 
of  animals  upon  private  property,"  approved  March  27,  1872 
(Stats.  1871-2,  563),  applied  to  the  counties  of  San  Francisco, 
San  Mateo,  Alameda,  Yolo,  Contra  Costa,  Marin,  Napa,  Merced, 
San  Joaquin,  and  Solano,  contains  the  following  section: 

Section  12.  Any  person  who  shall  drive  stock  from  land  other 
than  his  own,  or  to  any  lands  or  possessory  claims,  for  the  pur- 
pose of  taking  advantage  of  any  provisions  of  this  act,  shall  be 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be 
fined  not  less  than  twenty-five  dollars,  nor  more  than  three  hun- 
dred dollars,  or  be  imprisoned  in  the  county  jail  not  less  than 
ten  days  nor  more  than  sixty  days. 

**  An  act  to  protect  agriculture  and  to  prevent  the  trespassing 
of  animals  upon  private  property  in  the  counties  of  Fresno, 
Tulare,  Eern,  Ventura,  Santa  Barbara,  San  Luis  Obispo,  and 
Monterey,"  approved  February  4, 1874  (Stats.  1873-4, 50),  con- 
tains the  following  section: 

Section  7.  Any  person  who  shall  drive  stock  from  any  lands 
or  possessory  claim  other  than  his  own,  to  any  other  lands  or  pos- 
sessory claim,  or  shall  take  up  any  such  animal  or  animals  on 
any  land  or  possessory  claim  other  than  his  own,  for  the  pur- 
pose of  taking  advantage  of  any  of  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  felony;  and  any  person  who  shall 
fail  or  neglect  to  give  the  notice  required  by  the  second  section 
of  this  act,  or  shall  rescue  or  take  from  the  possession  of  the 
taker-up  any  animal  or  animals,  without  first  having  paid  the 
compensation,  fees,  and  damage  claimed  or  awarded,  and  any 
officer  violating  any  of  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor. 

WATEB. 

"  An  act  creating  a  board  of  commissioners  and  the  office  of 
overseer  in  each  township  of  the  several  counties  of  this  state, 
to  regulate  water-courses  within  their  respective  limits,"  ap- 
proved May  15,  1854  (Stats.  1854,  76),  contains  the  following 
section : 
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Section  11.  Adj  person  obstructing  the  waters  of  any  ditch, 
by  dam,  or  otherwise,  causiDg  the  same  to  overflow  or  waste,  or 
who  shall  throw  or  cause  to  be  thrown  any  filth  in  any  such 
water-ditch,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  be  fined  in  any  sum  not  more  than  ten  dol- 
lars for  the  first  offense,  and  twenty  for  every  subsequent  offense 
of  the  same  kind,  recoverable  at  the  suit  of  the  overseer  before 
any  justice  of  the  peace  of  the  township,  to  be  appropriated  ag 
aforesaid. 

WHARFINGERS. 

See  "  An  act  in  relation  to  warehouse  and  wharfinger  receipts, 
and  other  matters  relating  thereto,"  approved  April  1,  1878. 
Stats.  1877-8,  949. 
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A 
ABANDONED  CHILDREN: 

Act  relating  to  care  of  (Appendix,  p.  554). 

ABANDONMENT: 

Of  chad 27 1 

ABDUCTION: 

For  purposes  of  prostitntioD,  what  constitutes note  1,  266 

Jurisdiction  of  indictments  for 784 

Of  children 278 

Of  girl,  under  eighteen,  from  father,  etc note  1,  267 

Of  females  for  purposes  of  prostitution 267 

Of  female  from  person  other  than  father note  2,  267 

Of  women 265 

Procuring  female  to  have  illicit  carnal  intercourse note  2,  266 

See  KiDNAPWO. 

ABORTION: 

Administering  drugs  to  procure  miscarriage 274 

Child  bom  alive,  and  dying  in  consequence  of note  2,  274 

Evidence  on  trial  for 1108 

Evidence  on  trial  for note  1,  1108 

Indictment  for note  11,  969 

Publishing  notices  of  means  to  procure 317 

Submitting  to  an  attempt  to  procure  miscarriage 275 

ACCESSORIES: 

Before  the  fact,  form  of  indictment note  12,  959 

Before  the  fact,  same  as  principal 971 

In  a  duel 228 

Indictment  against note  13,  959 

Jurisdiction  of  indictment  against 791 

May  be  indicted,  how 971 

May  be  indicted,  though  principal  is  not. 972 

Pleading  in  indictment  against 971 
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ACCESSORIES— Cowtiwttfirf. 

Punishment  of. 33 

To  a  misdemeanor 659 

To  a  lottery 322 

Who  are 32 

Wife  receiving  husband  not. note  13,      26 

ACCIDENT: 

Homicide  committed  by,  excusable IM 

ACCOMPLICE: 

Evidence  of 1111 

Uncorroborated  testimony  of note  1,  1111 

ACCOUNTS: 

Falsification  of  public 424 

Of  corporations,  fraudulently  keeping .' .  563 

Presenting  false,  to  public  officer  for  payment 72 

ACCUSATION: 

Against  officers,  to  be  presented  by  grand  jury 758 

Against  district  attorney,  to  be  presented  by  grand  jury 771 

Appeal,  how  taken .* 770 

Before  superior  court,  for  removal  of  officer. 772 

Defendant  may  demur,  or  answer  to 762 

Form  of  demurrer  to 768 

Form  of  accusation 759 

How  transmitted  and  served. 760 

If  demurrer  overruled,  defendant  must  answer 765 

In  what  court  found 890 

Judgment  on  conviction 769 

Manner  of  denial  of. 764 

Parties  to,  entitled  to  process  for  witnesses 768 

Plea  of  guilty  of 766 

Prosecuting,  if  defendant  does  not  appear 761 

Trial  of 767 

What  prosecutions  must  be  by 889 

ACID: 

Throwing  corrosive,  upon  person  of  another 244 

ACQUITTAL: 

Court  may  advise 1118 

Defendant  discharged  or  not  on 1164,  1447 

Discharge  of  defendant  jointly  indicted. note  1,  687 

Discharge  of  jury  not  necessarily  an note  1,  1139 

Effect  of,  for  higher  offense 1023 

Foreign : 656 

Former,  in  certain  cases  bar  to  indictment 793,  794 

Grounds  of 1096 

On  ground  of  variance,  when  bar  to  another  prosecution  .  ..note  1,  687 

Plea  of  former 1016 

Plea  of  former,  form  of 1017 
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ACQUITTAL— Con<mt/«rf. 

Person  not  subject  to  prosecution  after 687 

Promise  of,  to  defendant  as  inducment  to  testify note  1,  1099 

Proceedings  after  verdict  of,  on  ground  of  insanity 1 167 

Reasonable  doubt 1447 

Setting  aside  indictment  does  not  amount  to note  1,  687 

Verdict  of,  what  constitutes note  3,  1161 

Verdict  on  plea  of  former 1 151 

What  is  not  former 1021 

What  is  former 1022 

ACTION: 

Conspiracy  to  maintain  suit  or 182 

Defending,  in  certain  cases . . .' 162 

See  Criminal  Actiok. 
ACTS: 

Certain,  continued  in  force 23 

Commission  of,  prohibited 177 

Enumerated  which  are  not  repealed 23 

Establishing  code  to  take  effect -  2 

How  cited 24 

Made  punishable  by  different  provisions 654 

Not  retroactive 3 

Punishable  under  foreign  law 655 

See  Statutes. 
ACTUAL  BIAS: 

Challenge  for 1076 

See  Challenge. 
ADJOURNMENT: 

Court  may  adjourn  while  jury  is  deliberating 1142 

ADMINISTERING  OATH: 

Manner  of note  1,     119 

See  Oath. 

ADMINISTRATIVE  OFFICER: 

Governed  by  provisions  of  code,  though  not  mentioned 77 

See  Officer. 
ADMINISTRATOR: 

Guilty  of  embezzlement,  when 506 

See  Public  Administrator. 
ADMISSIONS: 

Evidence  of,  in  criminal  actions note  1,  1 102 

ADULTFJIATION: 

Of  candy 401 

Of  food,  drugs,  liquors,  etc 382 

ADULTERY: 

Indictment  for note  1,  266 

Notoriety  essential  to  complete  offense note  1,  267 

What  and  how  punished act  following  267 
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ADVERTISEMENT: 

Of  indecent  publications 311 

Of  lottery 323 

Of  means  to  procure  abortion 317 

See  PUBUCATION. 

AFFIDAVIT: 

Before  whom,  may  be  taken  in  this  state C.  C.  P.,  212 

Before  whom,  may  be  taken  in  another  state C.  C.  P.,  213 

Before  whom,  may  be  taken  in  forei^  country C.  C.  P.,  214 

Defined C.  C.  P.,  203 

For  ^hat  purposes  used C.  C.  P.,  2009 

Of  exemption  from  arrest  for  contempt C.  C.  P. ,  2069 

Of  printer  to  publication  of  evidence C.  C.  P.,  2010 

Of  printer,  where  filed C.  C.  P.,  2011 

Made  before  judge  out  of  this  state,  to  be  certified  by  clerk. C.  C.  P.,  2015 

That  contempt  has  been  committed C.  C.  P.,  121 1 

Entitling 1401,  1460,  1563 

For  change  of  venue 1034 

For  change  of  venue note  3,  1431 

For  continuance,  what  to  contain note  2,  1052 

For  examination  on  commission 1352 

For  postponement  ol  examination 861 

AFFIRMATION: 

Optional  to  swear  or  aflSrm C.  C.  P.,  2097 

Form  of C.  C.  P.,  2097 

Word  oath  includes 7 

See  Oath. 

AGENT: 

Making  false  statement 536 

Of  insolvent  bank  receiving  deposits. * 662 

Of  savings  bank  overdrawing  account 561 

Proof  required  to  convict  of  embezzlement note  3,  503 

AGGRAVATION: 

Of  punishment,  summary  inquiry. note  1,    203 

ALAMEDA  COUNTY: 

Act  to  protect  game  and  fish  in,  continued  in  force 23 

Act  to  protect  fish  and  game  in  (Appendix,  p.  549). 
Act  relating  to  fishing  in  (Appendix,  p.  549). 

ALIBI: 

Evidence  in  proof  of note  2,  1102 

ALIEN: 

Ground  of  challenge  to  grand  juror 896 

Trial  of,  by  jury,  jury  need  not  be  composed  of note  1,  1042 

Act  prohibiting  issuance  of  licenses  to  (Appendix,  p.  539). 
Fishing  in  the  waters  of  the  state  (Appendix,  p.  539). 
See  Chinese. 

ALMS-HOUSE: 

Officer,  etc.,  of,  exempt  from  jury  duty C.  C.  P.,    200 
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ALTERATION: 

Of  public  record  by  officer 113 

Of  public  record  by  other  than  officer 114 

Of  writing,  must  be  accounted  for  by  party  producing  it. .  .C.  G.  P.,  1982 

AMMUNITION: 

Selling  to  Indians 398 

AMNESTY: 

Definition  of note  1,  1417 

AMUSEMENTS: 

Certain,  pt-oliibited  on  Sunday • 299 

AMUSEMENTS,  PLACES  OF-SceTuKATEES. 

ANIMALS: 

Death  from  miscbievoas 399 

Having  glruulcrs,  nalc  or»'\|H>8urc  of 400 

Having  gl.nMlcis,  to  *kj  killed 401 

KilliiiLT,  inuiniing,  etc 597 

Poisoning , 596 

Putting  {\t^iii\  in  Htrcits,  otc 374 

ProvtMiting  cruelty  tu,  acts  fonlinned  in  force 23 

Act  to  prevent  itcspus.-ing  of  (Append i\.  p.  500). 
Act  to  i»reveut  cnielty  to  (Appendix,  p.  644). 

ANSWKII: 

To  articIoR  of  inii)cacbnicnt 743 

On  arraignment 990 

See  Plea. 

ANTELOPE: 

Destruction  of,  prohibited,  when 628 

APOTHECUPvY: 

Omitting  to  or  wrongfully  labeling  drugs 380 

APPEAL: 

Appc:irancc  of  defendant  not  necessary 1255 

Argument  of 1253 

li.i.l  on Pi91 

(■(^rtili'.ato  of  app^illate  court  to  be  liled 1*243 

Dt  fi  ndariL,  w)i«;n  to  be  dincharged  on  reversal  of  judgment 1262 

Duty  ol  clerks 1246 

Duty  c»f  clerks  us  to  transcript note  1,   1246 

Duty  of  Hlieiilf 1244 

Di.^niissal  of,  for  irregularity 1248 

))isin  >s;:l  of," for  want  of  return 1249 

EUcct  of,  by  the  |)co|>lo 1242 

Effect  of,  by  defendant 1243 

Ellcet  of  bond  erroneously  required note  3,    1210 

Execution,  when  suspended 1245 

Enforcement  of  judgment  after  allirmancc note  1,   1263 

Elscapo  of  defendant  pending note  1,  1248 
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AVVEAL—CorUinued, 

Prom  judgment  includes  what note  2,  1236 

From  order  made  after  judgment note  4,  1237 

From  order  denying  motion  for  new  trial note  3,  1237 

How  taken note  1,  1240 

How  taken  on  judgment  of  removal  from  office 770 

How  taken  to  superior  court 1467 

How  taken  to  supreme  court 1240 

Judgment  on 1258 

Judgment  on,  how  entered  and  remitted 1264 

Judgment  to  be  executed  on  affirmance 1268 

Judgment  on  technical  errors  disregarded note  1,  1258 

Jurisdiction  of  appellate  court,  how  exercised note  2,  1235 

May  be  taken  by  the  people,  when note  1,  1238 

Notice  of,  how  served 1241 

Not  allowable  from  certain  orders note  3,  1237 

Number  of  counsel  heard  on  argument 1254 

Parties,  how  designated  on 1236 

Power  of  appellate  court  on  , 1260 

Power  of  appellate  court  after  remittitur note  2,  1265 

Proceedings  on,  if  dismissed 1470 

Qualifications  of  bail,  etc 1292 

Right  of  appeal  generally note  1,  1235 

Right  of  defendant  to  appear  by  counsel note  1,  1253 

Bight  of  defendant  to  appear  by  counsel note  1,  1255 

Remittitur,  effect  of note  1,  1264 

Statement  on,  to  superior  court 1468 

Statement  on,  to  superior  court,  when  unnecessary note  2,  1469 

Transcript  on,  what  constitutes note  2,  1246 

What  may  be  reviewed  on 1259 

When  jurisdiction  of  appellate  court  ceases 1265 

When  jurisdiction  of  appellate  court  ceases note  1,  1265 

When  may  be  taken  by  defendant 1237 

When  may  be  taken  by  defendant note  1,  1237 

When  may  be  taken  by  the  people 1238 

When  taken 1239 

When  taken  to  superior  court 1466 

When  to  be  heard  and  determined 1252 

Who  may  take 1236 

Where  new  trial  to  be  had 1261 

APPEARANCE: 

Of  corporations  to  answer  charges 1396 

Of  defendant  on  impeachment 742 

Of  defendant  to  answer  accusation ^ 761 

Of  defendant  for  arraignment 977 

Of  defendant  for  arraignment note  1,  979 

Of  defendant  on  trial 1043 

Of  defendant  admitted  to  bail lllft 

Of  defendant  when  jury  renders  verdict 1 148 

Of  defendant  on  appeal,  not  required 1255 
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APPEARANCE— Cbnftn«^rf. 

Of  witness,  expense  of 1329 

Of  witness,  preventing 136 

Preventing,  of  witness,  contempt note  1,  136 

APPELLATE  COURT: 

Judgment  of 1258,  1260 

Judgment  of,  how  entered  and  remitted 1264 

Presence  of  defendant  not  required  in 1255 

When  governor  may  require  opinion  of  justices  of 1219 

When  jurisdiction  of,  ceases 1265 

See  Appeal — Court. 

APPLICATION: 

For  change  of  venue — See  Venue. 

APPOINTMENT: 

By  public  officer  for  reward 74 

Buying,  to  office 73 

Buying  or  selling,  penalty  for 73 

Designating  jail  of  contiguous  county  for  confinement  of  prisoners. .  1603 

Offering  reward  for note  2,  73 

Receiving  reward  for 74 

APPRENTICES: 

Aiding  to  desert  and  harboring 646 

Requiring  to  work  more  than  eight  hours  per  day 651  - 

AQUEDUCTS: 

Destro3ring  or  injuring 607 

ARBITRATOR: 

Giving  bribes  to 92 

Improper  attempts  to  influence 95 

Misconduct  of 96 

Receiving  bribes  by 93 

Receiving  communication  outside  of  regular  proceeding 96 

ARGUMENT: 

Discretion  of  court  in  limiting note  4,  1093 

Of  appeal 1252 

On  demurrer  to  indictment  or  information 1006 

Order  of 1093 

Order  of note  1,  1095 

To  jury,  number  of  counsel 1095 

ARMS: 

Having  unlawful  possession  of  state 442 

Selling  state 443 

Selling  to  Indians 398 

ARRAIGNMENT: 

Bench  warrant,  by  whom  and  how  issued 980 

Bench  warrant,  how  served 983 

Bench  warrant,  when  to  issue 979 
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ARRAIGNMENT— Con^nwe<£. 

Bench  warrant,  form  of 981 

Defendant,  when  to  be  present  at 977 

Defendant,  if  in  custody,  must  ))e  produced 978 

Defendant,   when    to   be   released    from   arrest    on    bench  war- 
rant  note  1,  982 

Directions  in  bench  warrant,. if  offense  bailable 982 

How  made 988 

If  for  felony,  defendant  may  be  ordered  into  custody 985 

If  for  felony,  defendant  to  be  committed 986 

Must  be  informed  of  his  rights  on 987 

Of  defendant  after  indictment  or  information  filed 976 

Of  defendant  for  judgment 1200 

Personal  attendance  of  defendant  at note  1,  979 

Proceedings  on,  when  defendant  not  indicted  by  true  name 989 

Proceedings  on  giving  bail  in  another  county 984 

Second,  after  change  of  venue note  1,  1038 

Time  allowed  and  how  defendant  may  answer 990 

What  sufficient  to  constitute  legal note  1,  988 

ARREST: 

By  officer,  on  reasonable  cause note  2,  836 

By  peace  officers 836 

By  private  4>er8ou8 837 

By  private  person,  where  offense  committed  in  his  presence. note  1,  837 

By  private  persons,  on  reasonable  cause note  2,  837 

By  telegraph a'iO 

By  telegraph,  certified  copy  served  by 851 

By  verbal  order  of  magistrate 838 

By  verbal  order  of  magistrate note  1,  838 

Citizen  aiding  officer  in  making note  1,  150 

Counsel  may  visit  person  under 825 

Defined 834 

Distinction  between  power  of  officer  and  of  private  person .  .note  2,  837 

Doors  and  windows  may  be  broken  open note  1,  844 

Doors  and  windows  may  be  broken  open 844,  845 

Duty  of  private  person  making 847 

Duty  of  officer  making,  with  warrant 848 

Duty  when  made  without  warrant 849 

Entering  house  to  make note  2,  844 

Fleeing  from note  4,  835 

Fleeing  from,  when  officer  justified  in  shooting note  4,  835 

Homicide  committed  in  making 196 

Homicide  committed  in  making note  1,  835 

How  made 841 

How  made  and  what  restraint  allowed 835 

If  made  on  warrant  it  must  be  shown 842 

If  made  on  warrant  it  must  be  shown note  1,  842 

Immediate  pursuit note  1,  84l 

Information  to  be  filed 849 

Inhumanity  to  person  under 147 
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ARREST— Continued. 

Liability  to  private  person  making note  2,  837 

Money,  etc.,  taken  from  person  under 1413 

Making  without  lawful  authority 146 

Officer  delaying  to  take  prisoner  before  magistrate 145 

Officer  refusing  to  make 142 

Officer  receiving  fees  for  making 144 

Officer  may  assault  person  attempting  to  prevent note  1,  843 

Officer  making,  must  not  use  undue  violence note  1,  149 

Officer  making,  must  inform  offender  of note  2,  841 

Offense  committed  in  presence  of  officer note  1,  836 

Of  defendant  after  judgment 1 199 

Of  fugitive  from  justice 1550 

Of  fugitive  from  justice note  1,  1549 

Pursuit ; note  1,  841 

Persons  attempting  to  prevent note  1,  843 

Persons  making,  may  summon  aid 839 

Private  persons  required  to  assist  officer note  1,  839 

Procuring  warrant  of,  maliciously 170 

Refusing  to  aid  officer  in  making 150 

Resisting note  3,  836 

Unlawful  resistance  to note  5,  835 

Warrant  of,  must  issue  when  commission  of  offense  feared 703 

Weapons  may  be  taken  from  person  arrested 846 

Wearing  disguise  for  purpose  of  evading 185 

What  constitutes. note  1,  834 

What  required  to  complete note  2,  835 

When  to  be  made 840 

What  force  may  be  used 843 

Where  both  civil  and  criminal  process  issued  for nbte  3,  834 

Witness,  officer  liable  for,  when C.  C.  P.,  2069 

Wrongful,  who  liable  for note  2,  834 

See  BsNcu  Wabrai^t;  Examination;  Fugitives  fbom  Justice;  Warbant 

OF  Arrest. 

ARREST  OF  JUDGMENT: 

Court  may  cause,  without  motion 1186 

Court  may  cause,  without  motion note  1,  1186 

Defendant  may  move  for,  on  what  grounds 1185,  1450 

Defendant  may  move  for,  on  what  grounds note  1,  1185 

Defendant,  when  to  be  held  or  discharged 1 188 

Effect  of 1187 

Effect  of note  1,  1187 

Motion  in,  defined,  and  when  made 1185 

Motion  in,  in  justice'^  court 1450 

Motion  in,  in  justice's  court,  grounds  for 1452 

Objection  to  jurisdiction,  ground  for  motion 1012 

ARSON: 

Agreement  to  commit,  is  conspiracy 184 

Burning  defined 451 

Burning  certain  buildings,  punishment  for. 600 
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ABSOl!^— Continued. 

Burning,  what  sufficient  to  constitute note  1,  451 

Common  law,  offense  of note  1,  447 

Defined 447 

Degrees  of 453,  454 

Indictment  for note  16,  959 

Indictment  for  burning  insured  building note  24,  959 

Malice  and  intent  inferred note  2,  447 

Night-time  defined 450 

Ownership  of  building 452 

Ownership  at  common  law note  1,  452 

Punishment  of 455 

Verdict  of  jury  need  not  specify  degree,  when note  1,  454 

AKT: 

Injuring  works  of 622 

AKTESIAN  WELLS: 

Act  to  regulate  use  of  (Appendix,  p.  539). 

ARTICLES  OF  IMPEACHMENT— See  Impeachment. 

ASSATJLT: 

By  puUio  officer  under  color  of  authority 149 

By  officer^  liability  for note  1,  149 

By  administering  drugs 222 

Defined 240 

Defined note  1,  240 

Having  deadly  weapons  with  intent  to 467 

Indictment  for note  17,  959 

In  presence  of  court 710 

Punishment  of 241 

Repulsion  of  felonious note  1,  692 

To  inflict  bodily  injury,  name  of  person  injured  in  indictment 

for note  1,  966 

With  caustic  chemicals 244 

With  deadly  weapons 245 

With  intent  to  kill 217 

With  intent  to  commit  rape,  robbery,  etc 220 

With  intent  to  commit  other  felonies 221 

With  deadly  weapon,  indictment  for note  1,  245 

With  deadly  weapon,  indictment  for note  18,  969 

ASSAULT  AND  BATTERY: 

Offense  of,  does  not  exist  in  this  state note  1,  242 

ASSAULT  TO  COMMIT  MURDER: 

Intent  to  be  averred  and  proved note  1,  217 

Instructions  to  jury  on  trial  note  I,  217 

Indictment  must  all^e,  what. note  1,  217 

Indictment  for note  19,  969 

Malice,  necessary  ingredient  of note  1,  216 
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ASSAULT  TO  COMMIT  RAPE,  ETC.: 

Indictment  for note  20,  959 

Indictment  mast  allege,  what note  2,  220 

ASSEMBLY: 

State,  managers  of  impeachment  elected  by 738 

See  Meetings — Uklawtdl  Assembly.  ' 
ASSESSMENT: 

False  statement,  as  to 490 

ASSESSOR: 

Refusing  to  give  list  of  property  to 429 

ASSIGNMENT: 

By  debtor  to  defraud  creditors. « 154 

ASYLUM: 

Officer  of,  etc.,  exempt  from  jury  duty C.  C.  P.,  200 

ATTEMPT: 

To  commit  crimes,  when  punishable 663,  665 

To  commit  crimes,  how  punishable 664,  665 

To  escape  from  state  prison 106 

To  escape  from  other  than  state  prison. 107 

ATTEMPTS  TO  KILL: 

By  poison 216 

By  poison,  proof  of,  necessary  to  convict • note  1,  216 

By  assault  with  deadly  weapon 217 

ATTENDANCE: 

Of  witnesses  may  be  compelled 1326,  1330,  1513 

By  witness,  iii  obedience  to  subpcena C.  C.  P.,  1985 

By  witness,  with  books C.  C.  P.,  1985 

If  witness  is  prisoner C.  C.  P.,  1996 

On  whose  motion  required C.  C.  P.,  1996 

Of  witness,  how  procured  if  concealed C.  C.  P.,  1988 

Service  to  procure  witness C.  C.  P.,  1987 

Subpoena,  how  issued C.  C.  P.,  1986 

Warrant  to  compel C.  C  P.,  1993 

When  may  be  compelled C.  C.  P.,  1989 

Seie  Afpsaka2<cb. 

ATTESTATION— See  Oath. 

ATTORNEY: 

Accepting  contingent  fees,  not  guilty  of,  maintenance note  2,  161 

Assuming  to  be,  without  authority,  contempt C  C.  P.,  1209 

Bringing  action  on  forged  note note  2,  470 

Buying  demands  in  suit 161 

Defending  certain  prosecutions 162 

Defending  himself 163 

Disbarring note  1,  160 

Guilty  of  embezzlement,  when 506 

Misconduct  by 160 

See  Counsel. 
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ATTORNEY -GENERAL: 

Governor  may  require  opinion  from 1219 

Liable  to  impeachment 737 

AUCTIONEER: 

Unlawfully  acting  as 436 

AUCTIONS: 

Mock , 535 

AUTHOR— See  Publishee. 

AUTHORITY: 

Assault  by  officer  under  color  of 149 

Officer  arresting  without  lawful 146 

B 

BAIL: 

Admission  to,  on  charge  of  misdemeanor 822 

Admission  to,  in  justice's  court 1458 

Admission  to 829,  862 

Admission  to,  defined 1268 

Admission  to,  defined note  1,  1268 

After  conviction  1273 

After  conviction  of  felony note  1,  1272 

Admission  to,  when  matter  of  right note  1,  1271 

Admitting  fugitives  from  justice  to 1552 

Amount  of,  how  fixed note  1,  1269 

Application  for,  facts  considered  on note  2,  1271 

Before  conviction 1273 

Certificate  of,  taken 874 

Constitutional  provision  respecting note  1,  1270 

Defendant  on,  when  appears  for  trial  may  be  committed 1129 

Defendant  must  be  taken  before  magistrate  who  issued  warrant 

note  1,  824 

Deposit  instead  of 1295,  1296,  1297 

Duty  of  court  as  to note  3,  1268 

Excessive,  should  not  be  required note  2,  1268 

Forfeiture  of  undertaking 1305 

Form  of  undertaking 1316 

Form  of  undertaking  on  habeas  corpus 1287 

Habeas  corpus  for  purpose  of note  1,  1491 

How  put  in,  and  form  of  undertaking 1278,  1287 

How  to  justify 1280 

Increase  or  reduction  of 1289 

Indorsement  of  approval  on  undertaking note  4,  1287 

In  cases  of  contempt C.  C.  P.,  1215 

Judge  may  take  on  habeas  corpus 1491 

Justification  of  sureties  no  part  of  contract ». note  1,  1280 

Liability  of  sureties  on  undertaking note  2,  1278 

May  surrender  defendant 1300 

Nature  of,  and  for  what  purposes 1273 
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BAIL — Continued, 

Offensea  not  bailable 1270 

Offenses  not  bailable note  2,  1270 

On  allowance  of  defendant  to  be  discharged 1281 

On  appeal 1291,  1292 

On  habeas  corpus 1286 

On  habeas  corpus note  1,  1277 

On  order  for  recommitment,  by  whom  taken 1315 

Order  for,  on  commitment 875 

Order  for,  to  be  indorsed 982 

Order,  on  indictment  or  information  being  set  aside 997 

Presumption  of  guilt  on  application  for note  4,  1273 

Proceedings  on  giving  in  another  county 984 

Proceedings  on  taking 823 

Proceedings  on  taking  on  arrest 823 

Qualiticationfl  of 1279,  1288,  1317 

Kelease  of  defendant  on note  3,  1281 

Taking  of 1269 

To  be  exonerated  after  verdict 1 166 

Undertaking  must  state  what note  1,  1278 

What  magistrates  may  admit  to 1277 

"When  allowed  before  conviction 1271 

When  allowed  pending  appeal 1272 

When  defendant  arrested  on  bench  warrant  entitled  to  be  released 

on note  1,  982 

When  exonerated 1371 

When  judgment  imposes  fine  only note  2,  1272 

When  jurisdiction  is  in  another  county 1113 

When  matter  of  discretion,  what  notice  to  be  given 1274 

When  may  be  increased 986 

When  not  given 824 

When  offense  is  not  capital 1284 

When  offense  is  capital 1285 

Where  taken note  2,  1268 

Writ  of  habeas  corpus,  for  purpose  of 1490 

See  Secukity. 

BAILEE : 

Guilty  of  embezzlement,  when 507 

Taking  property  f  rom,by  owner  with  intent  to  charge,  larceny,  note  1 ,  484 

BALLAST : 

Throwing  overboard  in  harbors,  etc 613 

BALLOT-BOX— See  Election. 

BALLOTS : 

Altering,  changing,  destroying,  etc 45,      48 

Printing  or  circulating  illegal 62 

Unfolding  or  marking  by  election  inspector 49 

See  ELEcriON. 

BANK: 

Officer  of  insolvent  receiving  deposits 662 

BANKER : 

Guilty  of  embezzlement,  when 606 

37 
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BAR: 

Compromise  of  offense  is 1378 

Keeping  open  on  Sunday 300 

Setting  aside  indictment  or  information  not 999 

Sustaining  demurrer  to  indictment  or  information,  when 1006 

BARBER  SHOP : 

Keeping  open  on  Sunday 301 

BARRATRY: 

Defined 158 

Defined note  1,  158 

Indictment  for,  must  state  what note  1,  158 

Proof  required 159 

BATTERY: 

Defined 242 

Punishment  of 243 

Violence  necessary  to  constitute note  1  242 

BAWDY  HOUSE: 

Keeping  or  residing  in 315 

See  ILL-7AME. 

BAY: 

Obstructing  navigable 370 

BEACONS: 

Mooring  vessels  to 614 

Removing 609 

BENCH  WARRANT: 

By  whom  and  how  issued 934,    980 

Directions  in,  if  offense  is  bailable 982 

Defendant  entitled  to  release,  when note  1,     982 

Form  of 935,981,  1197 

Proceedings  after  arrest  of  defendant 937 

Proceedings  when  defendant  brought  before  magistrate  of  another 

county 984 

Service  of 936,  983,  1198 

When  must  issue 933,    979 

When  must  issue  after  judgment 1196 

BETTING: 

On  election 60 

What  constitutes note  1,      60 

BIAS: 

Actual  challenge  for 1076 

Challenge  to  juror  because  of 1073 

Challenge  to  panel  on  ground  of 1064 

Implied  challenge  for 1074 

Of  justice  of  peace,  ground  for  change  of  venue note  1,  1431 

Of  officer  summoning  jury 1064 


Digitized  by 


Google 


INDEX.  579 

BIOAMY: 

Defined 281,  282 

Evidence  on  trial  for 1106 

Indictment  for note  1,  281 

Jurisdiction  of  offense 785 

Marrying  husband  or  wife  of  another 284 

Proof  of  marriage note  I,  1106 

Punishment  of 283 

BILL: 

Altering  draft  of,  in  legislature. 83 

Altering  enrolled  copy  of 84 

Falsification  of  legislative note  1,  113 

Making  or  uttering  fictitious 476 

Making  to  circulate  as  money 648 

Presenting  false,  to  public  officer  for  payment. 72 

BILL  OF  EXCEPTIONS: 

Action  of  court  upon,  instructions  how  shown  in note  1,  1176 

Contents  of note  2,  1171 

Clerk  to  transmit  copy  of 1246 

Defined note  1,  1171 

In  what  cases  may  be  taken 1170 

May  be  settled  after  motion  for  new  trial note  3,  1179 

Beporters'  notes  not note  4,  1171 

Settlement  of note  3,  1170 

When  to  be  settled  and  signed 1171 

What  to  contain 1175 

See  BxcKPnoNS. 

BILL  OF  LADING: 

Destroying 355 

Duplicate,  how  made  out 580 

Erroneous,  issued  in  good  faith 579 

Issuing  fictitious 577 

Making  false 541 

BILLPOSTING: 

On  property  of  another,  without  consent. 602 

BIRDS: 

Killing  mocking  birds,  act  following 627 

Killing,  trapping,  etc,  in  cemeteries. 598 

See  Game. 
BIRTH  OF  CHILD: 

Fraudulent  pretenses  as  to 156 

BOARD:  * 

Presenting  false  claim  to,  for  payment 72 

See  Common  Coukcil;  SirpKBYisoBs;  Tbustxss. 

BOARD  OF  DIRECTORS: 

Of  state  prison 1573 

Of  state  prison  to  refund  expense  of  trial  of  escapes Ill 
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BOARD  OF  EDUCATION: 

Bribery  of  members  of  (Appendix,  p.  557). 

BOAT: 

Word  vessel  includes 7 

BODY,  DEAD— See  Dead  Body. 

BOILER: 

Steam,  mismanagement  of. 349 

BOLTNAS  BAY: 

Act  to  prevent  destruction  of  fish  in  (Appendix,  p.  549). 

BOND: 

Forgery  of 470 

Officer  acting  without  having  given 65 

See  Bail;  Sbcubitt. 

BOOKS: 

Mutilation,  of  by  public  officer 76 

Obscene,  etc 31 1 

Refusal  of  officer  to  surrender  to  successor ; 76 

Stealing  or  mutilating,  by  public  officer 1 13 

Stealing  or  injuring  public,  by  person  not  officer 1 14 

Entries  in,  by  decedent,  etc C.  C.  P.,  1946 

Entries  in,  repeated C.  C  P.,  1947 

Entries  in,  official  as  evidence 0.  C.  P.,  1920 

Generally  as  evidence,  different  kinds  of C.  C.  P.,  1918 

Historical,  etc,  when  prima  facie,  evidence C.  C.  P.,  1936 

How  certified C.  C.  P.,  1922 

Statute  of  sister  state  presumed  to  be  the  law C.  C.  P.,  1900 

Transcripts  from,  official  as  evidence C.  C.  P.,  1921 

See  Evidence;  Publication;  Record. 

BRAKEMAN: 

Violation  of  duty  by •. 393 

BRANDS: 

Altering  or  defacing 7 357 

Indictment  for  altering. note  15,     959 

BRIBE: 

Asking  or  receiving. .   68 

Defined 7 

Offering  to  procure  election. note  1,  73 

BRIBERY: 

Definition  of note  1,  67 

Indictment  for ; note  22,  959 

Interested  persons    urging   claims   before  legislature  not  guilty 

of note  1,  85 

Juror  or  judicial  officer  receiving  bribe 93 

Of  executive  officers ^ 67 

Of  certain  officers. 165 

Of  electors 53 
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BBIBERY— Continued. 

Of  member  of  legisUtive  canoiis. 57 

Of  memben  of  legisUtore 85,  86 

Of  members  of  board  of  educatioii  (Appendix,  p.  557). 

Of  witnesses 137 

Of  witnesses note  1,  137 

Of  jurors,  judicial  officers,  etc 92 

Of  telegraph  operator 641 

Pledge  of  candidate  to  take  less  than  established  salary note  1,  54 

Witness  receiving  bribe 138 

BRIDGE: 

Bnming 600 

Grossing  toll,  without  paying ^ 389 

Destroying  or  injuring 607 

Fast  riding,  or  driving  on 388 

Injury  to  railroad 687 

Injury  to  other 588 

Maintaining,  unlawfully 386 

BROKER: 

Making  false  statement 536 

BUGGERY— See  Crimb  aoaiwst  Natubi. 

BUILDING: 

Burning  certain,  punishment  for 600 

Defined 448 

Inhabited,  defined 449 

Letting  for  lottery  purposes  . .  ^ 326 

Ownership  of,  in  case  of  arson 452 

Permitting  gambling  in 331 

Using  gunpowder  in  destroying  or  injuring 601 

See  LODQIMO-HOUSBS. 

BUOYS: 

Mooring  vessels  to 614 

Removing 609 

BURDEN  OF  PROOF: 

When  shifts  on  trial  for  murder 1 105 

Affirmative  rests  on C.  C.  P.,  1981 

Of  alteration  of  writing  on  party  producing  it C.  0.  P.,  1982 

BURGLARIOUS  TOOLS: 

In  defendant's  possession,  when  admissible  as  evidence note  4,  1102 

BURGLARY: 

Agreement  to  commit,  is  conspiracy 184 

Burglarious  tools  as  evidence  of note  1,  466 

Defined 459 

Degrees  of 460 

Degrees  of,  effect  of  division  into note  1,  460 

Essential  elements  of note  1,  459 

Indictment  for note  23,  959 
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BUEGLARY— Cow^nwerf. 

Indictment  for,  should  allege,  what note  2,  459 

Indictment  for,  charges  more  than  one  offense,  when note  2,  954 

Jurisdiction  of  indictment  for,  in  certain  cases 786 

Punishment  of 461 

BURGLARS*  TOOLS: 

Having  possession  of 466 

BURIAL: 

Unlawful,  what  is 297 

See  Drad  Body. 

BURNING: 

Defined 451 

Extent  of,  to  constitute  arson note  1,    451 

Insured  building,  indictment  for note  24,    959 

Insured  property,  indictment  for note  1,    548 

Of  certain  buildings,  how  punished 600 

Of  bridges 600 

Of  property  insured 548 

See  Abson. 

BUSINESS,  PLACE  OF: 

Keeping  certain,  open  on  Sunday *300 

BUTTE  COUNTY: 

Act  to  protect  fish  in  (Appendix,  p.  549). 

BUTTER  AND  CHEESE: 

Act  to  prevent  fraud  in  sale  and  manufacture  of  (Appendix,  p.  539). 

BUYING  DEMANDS: 

In  suit  by  attorney. 161 

0 

CALENDAR: 

Clerk  of  court  to  prepare 1047 

Order  of  disposing  of  issues  on 1048 

CAMP  MEETING: 

Selling  liquors  at 904,    305 

CANADA  THISTLE: 

Act  to  prevent  growth  of  (Appendix,  p.  559). 

CANAL: 

Injuring  or  destroying  .... 607 

CANAL  BOAT: 

Word  vessel  includes ,        7 

CANDIDATE: 

Offer  of  bribe  by,  to  secure  nomination 57 

See  EuEcnoK. 
CANDIES: 

Adulteration  of. 401 
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CAPITOL— See  State  Capitol. 

CAPTAIN: 

Of  vessel  importing  conyict 173 

Willfully  destroyiug  veaeel 599 

CARGO: 

Willful  destruction  of,  by  officer  of  vessel 539 . 

CARNAL: 

Abuse  of  children. 267 

CARRIER: 

Embezzlement  by 504 

Refusing  to  receive  passengers 366 

CARS: 

Running  freight  before  passenger 892 

See  Railroads. 

CARRYING  AWAY  OP  PERSON: 

See  Kidnaping. 

CARTRIDGES: 

Troops  suppressing  riot  to  be  provided  with 729 

Use  of  blank,  forbidden  in  suppressing  riot 731 

CASKS: 

Refilling,  bearing  trade-marks 354 

Stamping  falsely 554 

CATTLE: 

Altering  brands  of 357 

CAUCUS— See  Bkibkbt;  Conventions. 

CEMETERIES: 

Defacing  tombs,  etc.,  in 296 

Killing  birds  in 59S 

CERTIFICATE: 

Given  falsely  by  public  officer 16T 

Making  of,  when  deemed  complete 124 

Of  officer,  to  false  jury  list 117 

Of  exemption,  officer  of  fire  department  issuing  false 649 

Of  magistrates  on  depositions 1394 

Public  officer  to  give  to  copies  of  writings C.  C.  P.,  1893 

Seal  to,  as  evidence C.  C.  P.,  1901 

Seal  to  foreign  judicial  record C.  C.  P.,  1907 

To  public  writings  in  evidence C.  C.  P.,  1923 

To  transcript  from  sister  state  what  to  state C.  C.  P.,  1922 

To  judicial  record  of  sister  state C.  C.  P.,  1905 

To  judicial  record  of  foreign  country C.  C.  P.,  1906 

To  public  or  private  writings  as  evidence C.  C.  P.,  1919 

To  certificate  of  purchase  of  land C.  C.  P.«  1925 

To  copy  of  writing  certified  for  purpose  of  evidence C.  C.  P.,  1923 
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CHALLENGE: 

Cause  of,  to  panel  of  grand  jury 895 

Cause  of,  to  grand  juror 806 

Causes  of,  how  stated 1076 

Decision  upon,  to  grand  jury. : 898 

Definition  and  divisons  of 1055 

Defendants  must  join  in 1056 

Denial  of,  how  made,  and  trial  of 1063 

Defendant  to  be  informed  of  his  right  to 1066 

Decision  of  court  to  be  entered 1083 

Efifect  of  allowing,  to  grand  jury  panel 899 

Effect  of  allowing,  to  grand  juror 900 

Evidence  on  trial  of note  1,  1063 

Exemption,  not  ground  of 1075 

Exemption,  not  ground  of note  1,  1075 

Examination  of  juror  to  determine  whether  party  will  make  per- 
emptory  note  1,  1088 

Exceptions  to,  and  denial  thereof 1077 

For  cause,  definition  and  kinds  of 1071 

For  implied  bias,  grounds  of 1074 

For  bias  when  jury  is  summoned  but  not  drawn 1064 

Grand  juror  acting  after  challenge  allowed 164 

General  causes  of 1072 

Grounds  on  which  taken  to  be  stated note  3,  1073 

How  tried 1078 

If  sufficiency  of,  denied,  adverse  party  may  except 1061 

If  exception  overruled,  court  may  allow  denial 1062 

If  allowed  to  panel,  jury  to  be  discharged 1065 

Juror  challenged  may  be  examined  as  witness 1081 

Juror  challenged  may  be  examined  as  witness note  1,  1081 

Manner  of  taking  and  trying  to  panel 897 

Number  of  peremptory  allowed 1070 

Objections  to  grand  jury  can  only  be  taken  by 901 

Order  of 1087 

Order  of note  1,  1086 

Order  allowing,  not  reviewable note  1,  1083 

Particular  causes  of 1073 

Peremptory note  1,.  1069 

Peremptory,  may  be  taken,  when 1088 

Peremptory,  order  of note  2,  1068 

Peremptory,  what  and  how  taken 1069 

Peremptory,  when  defendant  must  exhaust note  3,  1074 

Peremptory,  when  taken note  1,  1068 

Power  of  court  to  excuse  jurors note  2,  1(^ 

Rules  of  evidence  on  trial  of 1082 

Taken  first  by  defendant  and  then  by  people 1086 

That  juror  has  conscientious  opinion  respecting  capital  punish- 
ment  note  4,  1074 

That  juror  has  formed  or  expressed  unqualified  opinion. note  2,  1074 

To  panel  defined 1058 

To  panel,  upon  what  founded 1069 
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CUALLESOE^CofUinued, 

To  panel,  grounds  of note  1,  1059 

To  panel,  when  and  how  taken 1060 

To  panel  of  grand  jury,  when  taken not«  1,     895 

To  panel  for  bias  of  summoning  officer,  when  sufficient note  1,  1064 

To  panel  in  justice's  court 1436 

To  panel,  amendment  of note  1,  1062 

To  panel  or  individual  grand  juror 894 

To  grand  jury,  denial  of  right  of,  vitiates  indictment note  1,     895 

To  grand  juror  allowed,  presence  in  court  when  indictment  pre- 
sented  note  1,     900 

To  grand  juror,  when  to  be  interposed note  1,     896 

To  individual  jurors,  kinds  of 1067 

To  juror  for  cause,  what  sufficient note  1,  1078 

Triers  of,  section  repealed note  3,  1078 

What  constitutes note  1,  1055 

When  taken  to  individual  jurors 1068 

Who  may  be  examined  on  trial  of 1063 

To  juror  for  cause,  how  tried G.  C.  P.,     603 

To  jurors,  number  of  peremptory  in  civil  actions. C.  C.  P., '  601 

To  jurors  for  cause,  what  sufficient C.  C.  P.,     602 

See  JuBY. 

CHALLENGING  TO  FIGHT: 

DicUtrbing  peace 415 

See  Duel;  Pbize-fiqht. 

CHAMPERTY — See  Buying  Demands;  Maintenance. 

CHANGE  OF  VENUE— See  Venue. 

CHARACTER: 

Of  deceased,  evidence  of note  22,  1102 

Of  defendant,  evidence  of note  22,  1102 

Of  witness,  evidence  of note  22,  1102 

CHARGE: 

Court  has  no  right  to  give,  upon  questions  of  fact note  8,  1093 

Oral  instructions  may  be  given,  when note  9,  1093 

Of  court  to  grand  jury 905 

Of  court  to  trial  jury 1093,  1127 

Written,  need  not  be  excepted  to 1176 

Of  court  to  jury  in  civil  cases C.  C.  P.,  608 

See  Instbuctions. 

CHATTELS: 

Word  personal  property  includes. 7 

CHEAT: 

Conspiracy  to 182 

OflFenses  by 52^-536 

See  False  Personation;  False  Pretenses. 
CHECK: 

Forgery  of 470 

Making  or  uttering  fictitious 476 

Making,  to  circulate  as  money 648 

See  Forgery. 
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CHEESE: 

Act  to  prevent  £rfti}d  in  manufacture  of  (Appendix,  p.  539). 

CHIEF  JUSTICE: 

Liable  to  impeachment 737 

CHILD: 

Abandonment  of 271 

Abduction  of,  for  purpose  of  prostitution 267 

Dying  after  birth  in  consequence  of  abortion  note  2,  274 

False  pretenses  as  to  birth  of 156 

Hiring  of,  for  public  exhibitions 272 

Incapable  of  committing  crime,  when 26 

Omitting  to  provide  with  necessaries 270 

Substituting  one  for  another 157 

Unborn,  not  murder  to  kill note  1,  187 

CHILDSTEAUNG: 

Jurisdiction  of  indictment  for 7S4 

Penalty  for 278 

CHILDREN: 

Act  for  the  protection  of  (Appendix,  p.  540). 

Act  relating  to  (Appendix,  p.  541). 

Act  relating  to  care  of  abandoned  (Appendix,  p.  554). 

CHINESE: 

Bringing  into  the  state 174 

Employment  of 178 

Houses  of  ill-fame  of,  acts  continued  in  force 23 

Juror  may  be  questioned  as  to  his  belief  of  testimony  of. .  .note  1,  1083 
Bemoval  of  remains  of  deceased  (Appendix,  p.  543). 

Second  conviction  of  corporation  for  employing 179 

See  AuBNS. 

CHINESE  TREATY: 

Sections  of  penal  oode  in  conflict  with note  1,    179 

CHLOROFORM: 

Administering  with  evil  intent 222 

CIRCUMSTANTL^  EVIDENCE: 

Degree  of,  requisite  to  establish  guilt note  6,  1102 

CITIES  AND  COUNTIES: 

Consolidating  acts  continued  in  force 23 

aTIZENS: 

Must  aid  in  making  arrests,  when  required 150 

CIVIL  DEATH: 

Of  convict 674 

CIVIL  REMEDIES: 

Preserved 9 

CIVIL  RIGHTS: 

Of  convict  suspended 673 

Of  convict,  limitation  of > 675 
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CLAIM: 

Presenting  false,  to  officer  or  board 72 

CLERGYMAN: 

Exempt  from  jury  duty C.  C.  P.,    200 

Privileged  communication  to C.  C.  P.,  1881 

CLERK: 

Disclosing  fact  of  indictment 168 

Duty  of,  on  appeal  taken ^..  1244 

Embezzlement  by 608 

Money  collected  by,  for  employer,  embezzlement  of note  3,     503 

Uf  state  prison,  duty  of 1578 

To  prepare  calendar '. . .  1047 

To  record  what,  with  judgment 1207 

See  County  Clbbk. 

CLIENT: 

Fraudulent  deceit  of,  by  attorney 160 

COAL: 

Ton  of,  to  be  full  weight .•    555 

CODE: 

Changes  in  head-notes  of  chapters note  1,  806 

Construction  of 4 

Effect  of,  on  past  offenses 5,  6 

Not  retroactive 3 

Relation  of  common  law  to note  2,  689 

When  takes  effect 2 

C0D15FENDANTS: 

As  witnesses 1009 

Must  unite  in  challenges 1056 

CODICIL: 

Word  will  includes 7 

COERCION: 

Of  wife  by  husband note  13,      26 

COHABITATION: 

Marriage  not  to  be  inferred  from,  on  trial  for  bigamy note  1,  1106 

COIN: 

Counterfeiting 477 

Possessing  or  receiving  counterfeit 479 

See  COUNTEBTEITINO. 

COLLEGE  CITY: 

Act  to  prohibit  sale  of  intoxicating  liquors  near  (Appendix,  p.  552). 

COLLISIONS: 

Death  from 369 

COLLUSION: 

By  superintendent  of  state  printing 100 
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COMMANDER-IN-CHIEF: 

Calling  troops  into  service  to  suppress  riot 731 

COMMISSION: 

Defined 1351 

Directions  as  to  return  of 1356 

Examination  of  witnesses  on 1349 

How  executed 1357 

How  returned 1358,  1359 

How,  when,  and  where  filed 1360 

To  be  open  for  inspection , 1361 

Cases  in  which,  to  issue  enumerated C.  C.  P.,  £021 

To  take  testimony  out  of  state C.  C.  P.,  2024 

Interrogatories  annexed  to C.  C.  P.,  2025 

What  may  be  done  under C.  C.  P.,  2026 

Who  may  use C.  C.  P.,  2028 

See  Examination. 

COMMISSION  MERCHANT: 

False  statement  by 636 

COMMITMENT: 

Form  of 872,    877 

Form  of note  1,     872 

For  contempt,  application  for,  release  on  habeas  corpus note  4,  1487 

How  made,  and  to  whom  delivered 876 

Information,  to  be  filed  within  what  time  after 809 

Not  allowed  by  law note  2,  1487 

On  postponement  of  examination 862 

Order  for 873 

Order  for  bail  on 875 

Order  of,  when  sufficient note  1,     876 

Of  insane,  to  asylum 1370 

Of  fugitives  from  justice 1550,  1551 

Of  witness  refusing  to  give  security 881 

Proceedings  for  discharge  from,  on  habeas  «orpu8 note  1,  1487 

Without  sufficient  cause note  3,  1487 

When,  and  how  made 872 

When  defendant  on  bail  appears  for  trial 1129 

COMMITTEE: 

Influencing  member  of  not  to  attend  meeting 85 

Legislature,  not  bribery  to  urge  claim  before note  1,      85 

COMMON  BARRATRY— See  Barratry. 

COMMON  CARRIER-See  Carrier. 

COMMON  COUNCIL: 

Offering  bribe  to  member  of 165 

COMMON  LAW: 

Certain  principles  of,  declared  by  statute note  2,  689 

Rule  as  to  conspiracy  changed note  1,  184 

Rule  of,  strict  construction  not  applicable 4 
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COMMUNICATION: 

PrivUeged 256 

Uuauthorized,  with  convict 171 

Privileged  C.  C.  P.,  1881 

COMMUTATION: 

Of  sentence,  definition  of note  1,  1417 

Power  of  governor  to  grant 1417 

Prisoners  may  earn 1590,  1591 

See  Credits. 

COMPETENCY: 

Of  witnesses  generally note  25,  1321 

See  Witness. 

COMPLAINANT: 

Of  threatened  offense,  must  be  examined 702 

On  application  for  search  warrant 1526 

COMPLAINT: 

Before  justices,  or  police  court 1426 

Before  justice's  court,  when  sufficient, note  1,  1426 

Before  magistrate*  of  threatened  offense 701 

Defined 806 

Deposition,  to  be  taken  on note  1,     811 

Proceedings,  on  filing  of,  before  magistrate 811 

See  Accusation. 

COMPOUNDING  CRIMES: 

Definition  of note  1,     163 

Evidence  on  indictment  for note  1,     153 

Penalty  for 153 

See  Crimes. 

COMPROMISE: 

Of  certain  offenses  may  be  made 1377,  1379 

Of  offenses  at  common  law note  2,  1377 

Order  thereon  bar  to  another  prosecution 1378 

To  be  by  permission  of  court 1378 

Offer  to,  not  admission  that  anything  is  due C.  C.  P.,  2078 

COMPULSION-See  Duress. 

CONCEALED: 

Witness,  how  served  with  process C.  C.  P.,  1988 

CONCEALMENT: 

Of  property  by  debtor 154 

Of  property  by  defendant 156 

Of  person  charged  with  crime 32 

CONDUCT  OF  JURY: 

After  cause  submitted 1135,  1143 

CONDUCTOR: 

Of  railroad  train,  intoxication  of 391 

Of  railroad  train,  violation  of  duty  by 393 
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CONFESSION: 

Of  miDor note  !2,  25 

When  admissible  as  evidence note  1,  1102 

CONSCIENCE: 

Crimes  against 299-307 

CONSIGNEE: 

Making  false  statement 536 

CONSPIRACY: 

Criminal,  defined,  punishment  for 182 

Common  law  rule  of,  changed note  1,  184 

Evidence  on  trial  for , 1 104 

Evidence  on  trial  for note  3,  1104 

Evidence  on  trial  for,  to  bum  insured  property note  1,  548 

Indictment  for note  26,  969 

Indictment  must  charge  what. note  2,  1104 

Indictable,  defined  and  cases  cited note  1,  182 

Overt  act,  when  necessary 184 

What  constitutes note  1,  1104 

What  not  punishable  criminally 183 

CONSTABLE: 

Neglecting  to  pay  over  fines 427 

Purchasing  judgment *. . .  97 

Refusing  to  arrest  or  receive  accused  parties 142 

Suffering  prisoner  to  escape 108 

Warrant  of  arrest  directed  to 818 

See  Peace  Officer. 

CONSTITUTIONAL  LAW: 

Concerning  bail note  1,  1270 

Concerning  dueling note  1,  228 

Concerning  ex  pott/ado  laws note  1,  3 

Concerning  fugitives  from  justice notes  1  to  4,  1648 

Concerning  juries,  in  cases  of  misdemeanor note  1,  1435 

Concerning  libel note  1,  251 

Concerning  practice  of  medicine  (note  1,  Appendix,  p.  553). 

Concerning  reprieves,  commutations  and  pardons note  2,  1417 

Concerning  treason note  1,  1103 

CONSTRUCTION: 

Of  act  establishing  code 24 

Of  code 4 

Of  terms  used  in  this  code 7 

Of  words  used  in  indictment  or  information 957 

Rule  of  * note  1,  4 

Rule  of,  as  to  existing  statutes 5 

Rule  of,  as  to  retroactive  operation  of  laws note  4,  3 

CONTAGIOUS  DISEASE: 

Exposing  persons  afflicted  with,  in  public  place 394 
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CONTEMPTS: 

Courts  of  justice  to  punish  for 11 

Dissuading  witness  from  appearing note  1,     136 

Disobeying  process  or  order note  2,     166 

Disobedience  to  subpoena 1331 

Grand  juror  acting  after  challenge  allowed 900 

How  punishable 657 

Power  of  court  to  punish note  1,     166 

Publishing  false  report  of  proceedings note  4,     166 

Punishment  for,  ground  of  mitigation 658 

Befusal  of  witness  to  answer note  3,     166 

When  criminal 166 

Writ  of  habeas  corpus  by  party  committed  for note  4,  1487 

Acts  constituting,  enumerated C.  C.  P.,  1209 

Bail  may  be  given  by  person  arrested  for C.  C.  P.,  1213 

Bail  bond  on  form  of C.  C.  P.,  1215 

Commitment  for • C.  C.  P.,  1994 

Confinement  for 0.  C.  P.,  1221 

Disobedience  of  subpoena  is C.  C.  P.,  1991 

Forfeiture  by  witness C.  C.  P.,  1992 

Hearing  charge  of C.  C.  P.,  121.7 

If  party  fails  to  appear,  proceedings *. .  .C.  C.  P.,  1220 

Illness  excuse  for  non-performance C.  C.  P.,  1221 

Judgment  on,  must  be  entered  in  docket C.  C.  P.,     910 

Judgment  and  penalty,  if  guilty C.  C.  P.,  1218 

Judgment  in  case  of  final C.  C.  P.,  1222 

Punished  how,  when  committed  in  presence  of  justice. . .  .C.  C.  P.,     907 

Re-entry  on  realty  after  eviction  is C.  C.  P.,  1210 

To  be  imprisoned  till  performance,  when C.  C.  P.,  1219 

Witness  guilty  of,  arrest  of ! C.  C.  P.,  1993 

What  acts  constitute,  in  justice's  court C.  C.  P.,     906 

When  must  be  shown  by  affidavit C.  C.  P.,  1211 

W^hat  punishment  may  be  imposed  by  justice C.  C.  P.,    909 

When  not  in  presence  of  justice C.  C.  P.,     90& 

When  punished  summarily ,.C.  C.  P.,  1211 

Warrant  or  notice  to  issue,  when i C.  C.  P.,  1212 

Warrant,  how  executed C.  C.  P.,  1214 

Warrant,  how  returned  with  undertaking C.  C.  P.,  1216 

CONTINUANCE— See  Postponement. 

CONTRACT: 

Penalty  for  certain  officers  being  interested  in 71 

CONTRADICTORY  STATEMENTS: 

Impeachment  of  witness  by  evidence  of note  35,  1102 

CONTROLLER: 

Keeping  false  accounts 424 

Violating  law  relating  to  state  board  of  examiners 441 

CONVENTION,  POLITICAL: 

Bribery  at,  to  secure  nomination 57 
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CONVEYANCE: 

Forgery  of 470 

Fraudulent 531 

Fraudulent,  by  debtor 154 

CONVICT: 

Bringing  foreign,  into  this  state 176 

Civil  rights  of,  suspended 673 

Civil  death  of 674 

Commutation  of  sentence  may  be  earned  by 1590,  1591 

Fine  may  be  imposed  on /. .  672 

Forfeitures  by 677 

Importing  foreign 173 

Imprisoned  for  life 671 

Imprisonment,  term  of,  when  commences 670 

Not  incompetent  to  be  witness 675 

Not  incapable  of  conveying  property 675 

Person  of,  protected 676 

Transportation  of,  to  state  prison 1586 

Unauthorized  communication  with 171 

When  insane 1221,  1224 

When  endenie 1225,  1226 

CONVICTION: 

Autrt'foiSf  in  certain  case  bar  to  indictment 793,  794 

Foreign 656 

Foreign,  for  former  offense 668 

Former,  plea  of 1016 

How  obtained 689 

Jury  to  find  on  charge  of  previous 1158 

Legal  meaning  of note  1,  681 

May  be  had,  how note  1,  681 

No  person  to  be  punished,  except  on  legal 681 

No  bar  to  new  trial  after  judgment  reversed note  1,  687 

Of  public  officers  on  accusation 769 

Of  higher  offense,  effect  of * 1023 

Of  lesser  offense  or  attempt 1158 

Of  second  offense,  how  punished 666 

Of  second  offense,  after  attempt  to  commit  felony 667 

Of  lesser  offense  amounts  to  acquittal  of  greater note  1,  687 

Of  two  or  more  crimes,  term  of  imprisonment  commences  when. . .  669 

Of  felony,  ground  of  challenge  to  juror 1072 

Of  felony,  ground  of  impeachment note  34,  1102 

On  impeachmeiit 746 

On  nncorrobated  testimony  of  accomplice 1111 

Of  corporations 1397 

Person  not  subject  to  prosecution  after 687 

Plea  of  guilty  amounts  to,  though  no  judgment  pronounced . .  note  1 ,  687 

Plea  of  former,  form  of 1017 

Proceedings  upon  general  verdict  of 1 165,  1445 

Previous,  how  pleaded 656 

Previous,  to  be  found  in  verdict 1158 
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COKVICTIO^— Continued, 

Proof  of  autrefois^  in  mitigation 1204 

Statement  of,  to  be  tranamitted  to  governor 1218 

♦      Second,  of  corporation  employing  Chinese 179 

Unnecessary  restraint  of  defendant  before note  2,  688 

Verdict  on  plea  of  former 1151 

See  Jeopardy. 

COPY: 

Certificate  to  transcript C.  C.  P.,  1922 

Certificate  must  state  what C.  C.  P.,  1923 

Of  judicial  record C.  C.  P.,  1905 

Of  judicial  record  of  foreign  country C,  C.  P.,  1907 

Of  official  documents C.  C.  P.,  1918 

Of  entry  in  books,  as  evidence C.  C.  P. ,  1947 

Of  writing,  when  evidence C.  C.  P.,  1855 

Public  record  of  private  writing C.  C.  P.,  1919 

Seal  affixed,  effect  of C.  C.  P.,  1901 

Transcript  of  justice's  docket 0.  C.  P.,  1921 

CORONER: 

Duties  of 1510 

Refusing  to  arrest  person  charged  with  crime 142 

To  issue  warrant,  when 1517 

CORONER'S  INQUEST: 

Attendance  of  jury  at 151 1 

Ikjanner  of  taking  testimony note  1,  1510 

Proceedings  on 1510 

Testimony  in  writing,  where  filed 1515,  1516 

Verdict  of  jury 1514 

Warrant,  form  of 1518 

Warrant,  how  served 1519 

Warrants  of  arrest  to  issue 1517 

Witnesses,  subpoenas  for 1512 

Witnesses  compelled  to  attend 1513 

CORONER'S  JURY -See  Jury. 

CORPORATIONS: 

Acts  for  organization  of,  continued  in  force 23 

Bribing  trustees  of 165 

Debt  of  railway,  contracted  beyond  its  means 566 

Debt  BO  contracted  not  invalid 567 

Director  presumed  to  know  condition  of '. . .  568 

Director  present  at  meeting,  when  presumed  to  assent 669 

Director,  when  absent,  when  presumed  to  assent 570 

Director  of,  defined 572 

Examination  of  charge  against 1393 

Employment  of  Chinese  by 178 

Employment  of  Chinese  by  second  conviction 179 

Frauds  in  subscription  of  stock  of 657 

Frauds  in  organizing  or  increasing  capital 558 

Frauds  in  keeping  accounts 563 

False  entries  in  books  of  indictment  for note  1,  663 

38 
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COIiPORATlOH^S— Continued. 

Form  of  summons  against 1391 

Fine  on  conviction,  how  collected 1397 

Foreign,  doing  business  in  this  state 571 

Grand  jury  to  investigate,  when 1395 

Increasing  capital  stock note  4,  558 

Making  and  publishing  false  statement  distinct  offenses note  1,  564 

Misconduct  of  directors 560 

Officer  of  savings  bank  overdrawing  account , 561 

Officer  must  permit  inspection  of  books 565 

Organization  of note  2,  558 

Publishing  false  reports  of  condition 564 

Proceedings  against 1390 

Kecords  of note  3,  558 

Return  of  depositions  taken 1394 

Stockholders  of,  act  to  protect  (Appendix,  p.  543). 

Subscription  to  articles  of  incorporation note  1,  557 

Subscription  to  capital  stock note  2,  557 

Subscription,  oath  of note  3,  557 

Summons  on 1390 

Summons,  when  and  how  served 1392 

Unauthorized  use  of  names  in  prospectus 559 

Word  person  includes 7 

CORPSE— See  Dead  Body. 

CORPUS  DELECTI: 

Proof  of,  required  on  charge  of  murder note  6,  189 

CORRUPTION—See  Bribery. 

CORRUPTION  IN  OFFICE— See  Officer. 

CORRUPTLY: 

Defined 7 

COSTS: 

Order  for  prosecutor  to  pay 1447 

When  prosecutor  to  pay 1448 

COUNSEL: 

Court  may  appoint  if  district  attorney  fail  to  attend. 1130 

Defendant's  right  to  constitutional note  1,  859 

Defendant  to  be  allowed -.  686 

Destitute  defendant,  court  to  appoint  for '. note  1,  987 

Defendant  who  has  broken  jail,  no  right  to note  1,  1095 

Defendant  on  arraignment,  rights  of  as  regards 987 

May  visit  prisoner 825 

Number  of,  to  argue  to  jury 1095 

Number  of,  to  argue  on  appeal 1254 

Order  of,  argument  by 1093 

Opening  of,  defense  by 1093 

On  appeal,  right  to  appear  by note  1,  1253 

On  appeal,  right  to  appear  by note  1,  1255 

Right  of  defendant  as  regards 858,  859 
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COUNSEL— Con/intitti. 

Right  to  read  law  to  jury note  4,  1094 

Reasonable  time  in  argument  to  jory note  2,  686 

Sickness  of,  as  ground  for  continuance note  3,  1052 

When  examination  to  proceed  without 860 

See  Argument;  Attornby. 

COUNSELOR: 

Misconduct  of 160 

See  Attorkky. 

COUNTERFEITING : 

Coin,  bullion,  etc *  477 

Indictment  for note  26,  959 

Jurisdiction  of  offense note  1,  477 

Making  or  possessing  dies  or  plates  for 480 

Possession,  for  sale,  of  counterfeit  coin,  as  eyidence note  1,  479 

Possessing  or  receiving  counterfeit  coin 479 

Punishment  of 478 

Quicksilver  stamps 366 

Restoring  canceled  ticket  of  railroad  company 482 

Ticket  check,  etc.,  of  railroad  company 481 

Trade-marks 350 

Tools  employed  in  as  evidence note  2,  480 

Uttering  counterfeit  money note  2,  477 

See  FoROBRY. 

COUNTS: 

Number  of,  indictment  may  contain note  10,  959 

COUNTY  CLERK: 

Must  draw  jury,  how C.  C.  P.,  219 

On  opening  of  court  must  call  list  of  jurors C.  C.  P.,  246 

To  draw  jury,  when C.  C.  P.,  600 

To  poll  jury,  when C.  C.  P.,  618 

To  enter  verdict  in  minutes ^ C.  C.  P.,     628 

To  file  special  verdict C.  C.  P.,  625 

To  make  statement  of  expense  of  trial  of  escapes  from  state  prison.  Ill 
See  Clerk. 

COUNTY  JAIL: 

By  whom  kept  and  for  what  used 1597 

Grand  jury  to  investigate  condition  of 923 

Keeper  of,  to  receive  United  States  prisoners 1601 

Keeper  of,  answerable  for  United  States  prisoners 1602 

Of  contiguous  county,  may  be  used  when 1603 

Of  contiguous  county,  use  of  when  to  cease 1605 

Prisoners  to  be  classified  in 1599 

Prisoners  conmiitted  must  be  confined  in 1600 

Prisoners  from  another  county  to  be  returned. 1606 

Prisoners  may  be  removed  in  case  of  fire  or  pestilence 1607,  1608 

Prisoners,  guard  for 1610 

Prisoners,  when  not  to  be  received 1612 

Prisoners  in,  required  to  labor 1613 

Rooms  required  in 1598 

Rules  and  regulations 1614 
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COUNTY  JAIL— Continued, 

Separation  and  classification  of  prisoners  in 1598 

SheriflF  to  receive  all  persons  duly  committed 161 1 

Officer  or  attendant  of,  exempt  from  jury  duty C.  C.  P. ,  200 

See  Jailer;  Jails;  Keeper;  Sheriff. 

COURT: 

Admonition  by,  to  jury  not  to  converse 1122 

Assault  in  presence  of 710 

Authority  of,  on  removal  of  action 1038 

Charge  of,  to  grand  jury 905 

Charge  of,  to  jury 1 127 

Charge  of,  on  trial  for  insanity 1369 

Criminal  contempt  of 166 

Discretion  of,  as  to  order  of  trial note  1,  1094 

Duty  of,  to  state  testimony  and  declare  the  law note  1,  1093 

Dissuading  witness  from  appearing,  a  contempt  of note  1,  136 

May  advise  jury  to  acquit 1118 

May  adjourn  from  time  to  time  while  jury  is  out 1142 

May  arrest  judgment  without  motion 1 186 

May  order  reconsideration  of  verdict,  when 1161 

May  appoint  ^counsel  in  absence  of  district  attorney 1130 

May  make  order  of  dismissal  of  action,  when 1382,  1384 

May  make  summary  inquiry  for  mitigation,  etc 1204 

Must  decide  questions  of  law 1124,  1 126 

Must  not  submit  questions  of  law  to  jury note  1,  1 124 

Must  give  judgment  on  special  verdict,  how 1155 

Power  of,  to  restrict  argument 1095 

Perjury  not  confined  to  actions  in note  2,  118 

Proceedings  in  case  court  has  not  jurisdiction 1113,  1114 

To  try  challenges 1078 

Admonition  by,  to  jury  on  separation C.  C.  P.,  611 

How  to  charge  jury  C.  C.  P.,  608 

May  order  sick  juror  to  be  discharged C.  C.  P.,  615 

May  order  cause  to  be  retried C.  C.  P.,  616 

May  adjourn  in  absence  of  jury C.  C.  P.,  617 

Manner  of  summoning  jury  for,  of  record C.  C.  P.,  225 

Proceedings  in  drawing  jury C.  C.  P.,  227 

When  not  jurors  enough,  duty  of C.  C.  P.,  227 

When  to  charge  jury C.  C.  P.,  607 

Where  several  defenses,  court  to  determine  order  of C.  C.  P.,  607 

When  may  order  view  of  premises C.  C.  P.,  61Q 

When  may  direct  correction  of  verdict. C.  C.  P.,  619 

See  Appellate  Court;  Justice's  Court;  Pouce  Court;  Superior  Court. 

COURTS-MARTIAL: 

Authority  of,  preserved 11 

COW: 

Altering  brand  of. 357 

Feloniously  taking,  is  grand  larceny 487 

CREDIBILITY  OF  WITNESSES: 

Collateral  fact,  inquiry  of,  affecting C.  C.  P.,  1868 
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CREDIBILITY  OF  WITNESSES— Confint^. 

Evidence  of  contradictory  statements note  35,   1102 

Experts  to  prove  unwritten  laws. C.  C.  P.,  1902 

Jury,  exclusive  judges  of note  29,  1102 

How  determined  and  affected C.  C.  P.,  1847 

What  facts  experts  may  prove C.  C.  P.,  1870 

When  experts  are  witnesses  to  decipher  characters C.  C.  P.,  1863 

Witness,  when  impeachable C.  C.  P.,  1879 

CREDITORS: 

Attempting  to  defraud 154 

CREDITS: 

For  good  behavior  of  prisoners  allowed 1590,  1591 

How  forfeited 1591 

See  Commutation;  State  Prison. 

CRIMES: 

Against  elective  franchise 41-62 

Against  executive  power 65-77 

Against  legislative  power 81-89 

Against  public  justice 92-179 

Against  the  person 187-257 

Against  public  decency,  etc 261-367 

Against  public  health  and  safety 368-401 

Aj^ainst  the  public  peace 403-419 

Against  the  revenue  and  property  of  the  state 424-443 

Against  property 447-592 

.    Against  the  sovereignty  of  the  state 37,       38 

Attempts  to  commit 663-665 

Conviction  of,  may  be  had,  how 689 

Committed  by  person  out  of  state note  1,      27 

Committed  by  person  out  of  state note  3,       27 

Committed  in  presence  of  officer note  1,     836 

Committed    partly    in    two  counties,    indictment    should    aver, 

what note  2,     781 

Court  to  determine  degree  of,  when , note  1,  1 192 

Conviction  of  lesser  degree  is  acquittal  of  higher note  1,     687 

Compounding 153 

Compounding,  definition  of note  1,     153 

Conspiracy  to  commit 182 

Certain,  may  be  compromised 1377 

Defined 15 

How  divided 16 

How  prosecuted 682 

How  punished  when  no  penalty  not  otherwise  prescribed 177 

Jurisdiction  ot,  committed  in  the  state 777 

Jurisdiction  of,  commenced  out  of  and  completed  in  the  state 778 

Jurisdiction  of,  committed  partly  in  two  counties ^ . .     781 

Jurisdiction  of,  committed  on  boundary  line 782 

Jurisdiction  of,  committed  on  vessel 783 

Jurisdiction  of,  generally note  1,     777 

Jurisdiction  of,  how  determined note  1,     778 
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CBIUES— Continued, 

Jury  to  find  degree  of 1157 

Lawful  resistance  to  commission  of 692 

lAwful  resistance  by  party  injured 693 

lAwful  resistance  by  other  persons 694 

Member  of  legislature  convicted  of,  forfeits  office 88 

No  person  subject  to  second  prosecution  on  charge  of  same 687 

No  person  punishable  except  on  conviction  of 681 

Officer  refusing  to  arrest  for 142 

Prevention  of 697 

Place  of  commission  of,  must  be  proved note  2,  777 

Parties  to  classification  of 30 

Public  officer  convicted  of,  forfeits  office 97 

Punishable  under  foreign  law 655 

Restraint  allowed,  of  person  with *  688 

Responsibility  of  minors  for note  1,  26 

Threatening  to  accuse  person  of 519 

Unity  of  act  and  intent  in  commission  of 20 

Who  capable  of  committing 26 

When  degree  of,  depends  on  value,  what  currency  to  be  estimated.  678 
See  F£lont;  Misdemeanor. 

CRIMINAL  ACTION: 

Application  for  removal  of 1034 

Application  for,  when  granted 1035 

Application  for  removal  of  proceedings 1037 

Authority  of  court  to  which  removed 1038 

Counsel  may  be  limited  on  argument note  2,  686 

Clerk  to  prepare  calendar 1046 

Defined 683 

Defendant  as  witness  in. note  1,  688 

Defendant,  as  witness  in 132S 

Depositions  may  be  used,  when note  3,  686 

Dismissal  of 1382 

Formation  of  jury 1046 

Forms  of  pleading  in  ....  .* 948 

How  prosecuted 684 

Indictment,  when  found 803 

Limitation  of,  for  murder 799 

Limitation  of,  for  other  felony 800 

Limitation  of,  for  misdemeanor 801 

Limitation  of,  when  defendant  is  out  of  state 802 

No  person  to  be  witness  against  himself 688 

No  limitation  of,  for  murder 799 

Order  of  removal \ 1036 

Party  prosecuted,  how  designated 685 

Prosecutions  by  information note  1,  809 

Proceedings,  where  offense  triable  in  another  county 827 

Property  stolen  without  and  brought  within  this  state 789 

Public  trial note  1,  686 

Removal  of,  before  trial 1033 

Rights  of  defendant 686 
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CRIMINAL  ACTION— Continued, 

Rules  of  evidence 1102 

Unnecessary  restraint  of  defendant  before  conviotioD note  2,     688 

Who  may  be  witnesses : 1320-1323 

Who  may  appeal 1235 

Where  defendant  has  been  out  of  state,  indictment  shoald  aver, 

what note  1,     802 

See  Accusation;   Evidknce;   Examination;  Indictment;   Information; 
Prosecdtion;  Trial;  Venue. 

CRIMINAL  CONTEMPTS— See  Contempts. 

CRIMINAL  INTENT— See  Intent. 

CRIMINAL  NEGUGENCE— See  Negligence. 

CRIMINAL  PLEADINGS— See  Pleadings. 

CROPS: 

Injuries  to  standing. 604 

CROSS-EXAMINATION: 

Of  witness  generally note  30,  1102 

CROSSING: 

Railroad  engineer  omitting  to  give  warning  at 390 

PRUELTY: 

To  prisoner  by  officer 147 

To  animals,  act  to  prevent  (Appendix,  p.  544). 

CUMULATIVE  EVIDENCE: 

Definition  of C.  C  P.,  1838 

CUST0DL4N: 

Of  jail  to  produce  witness,  prisoner C.  C.  P.,  1995 

Of  public  writings  must  allow  inspection C.  C.  P.,  1892 

Of  public  writings  to  give  copy,  when C.  C.  P.,  1893 

Of  prisoner,  witness,  producing,  when C.  C.  P.,  1997 

See  Shebot. 

CUSTODY: 

Indictment  against  defendant  not  in 945 

See  Escape;  Officer;  Rescue. 

D 

DAMS: 

Injuring  or  destroying 607 

Owners  of  to  construct  fish-ways 637 

DEAD  ANIMALS: 

Putting  in  streets,  rivers,  etc 374 

DEAD  BODY: 

Arresting  or  attaching. 295 

Punishment  for  omitting  to  bury 293 
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DEAD  BODY— Continued. 

Removal  of,  for  dissection 291 

Eenioval  of,  for  dissection note  1,  291 

Unlawful  mutilation  or  removal  of 290 

Who  charged  with  burying 292 

Who  entitled  to  custody  of 294 

DEADLY  WEAPON: 

Assault  with,  indictment  for note  18,  959 

Exhibiting  in  rude  manner 417 

Having  possession  of,  with  intent  to  assault. 467 

May  be  taken  from  person  arrested 846 

See  Assault. 

DEATH: 

Civil,  of  convict 674 

Duty  of  judge  on  passing  sentence  of 1218 

Duty  of  governor,  on  receiving  copy  of  judgment  of 1219 

From  collision 369 

From  explosion 368 

From  mischievous  animal 399 

Fact  of,  required  to  be  proved  on  trial  for  murder note  5,  189 

Judgment  of,  suspended,  when  1243 

Must  result  within  what  time,  to  be  murder 194 

Occuring  in  county  other  than  where  cause  of,  inflicted 790 

Of  party  injured  in  murder  or  manslaughter 194 

Punishment  of,  how  inflicted 1228 

Punishment  of,  when  to  take  place,  and  who  present 1229 

Sentence  of,  when  suspended 1220 

Sentence  in  force,  but  not  executed 1227 

Warrant  of  execution  on  judgment  of 1217 

When  convict  insane 1221,  1224 

When  convict  enctiriie 1225,  1226 

Presumed,  when  party  not  heard  from  for  seven  years. ..  C.  C.  P.,  1963 

DEATH  PENALTY: 

How  executed note  2,     190 

How  executed 1228 

See  Death. 

DEATH  SENTENCE: 

Execution  of note  1,  1217 

Execution  of,  how  suspended 1220 

DEATH  WARRANT: 

On  judgment  of  death 1217 

Return  upon,  after  execution 1230 

DEBT: 

Certain,  illegally  contracted,  not  invalid 567 

Evidence  of,  subject  of  embezzlement 510 

DEBTOR: 

Fraudulently  concealing  property 154 

DECEIVING: 

Witness 133 
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DECISION: 

Of  referee,  etc.,  attempt  to  influence 95 

Promise  of  referee  to  give  certain 96 

DECLARATIONS: 

Dying,  evidence  of note  10,  1102 

Of  another  do  not  affect  rights C.  C.  P.,  1848 

Of  decedent  as  to  what,  evidence C.  C.  P.,  1853 

Of  one  from  whom  title  is  derived,  when  evidence C.  C.  P.,  1849 

Of  member  of  family,  when  evidence C.  C.  P.,  1852 

Of  parties,  when  may  be  shown C.  C.  P.,  1870 

Part  of,  given,  all  mast  be,  when C.  C.  P.,  1854 

When  res  gestcB  as  evidence C.  C.  P.,  1850 

See  Admissions;  Confessions;  Evidence;  Dying  Declarations. 

DEED: 

Forgery  of 470 

DEER: 

Destmction  prohibited,  when 628 

Act  £o  prevent  destruction  of  (Appendix,  p.  550). 

DE  FACTO  OFFICERS: 

Acts  of,  when  legal note  2,  65 

Who  are note  1,  66 

See  Officer. 

DEFAMATION— See  Libel. 

DEFECTS: 

In  indictments 960 

In  pleadings  and  other  proceedings 1404 

In  writ  of  habeas  corpus 1495 

DEFENDANT  IN  CRIMINAL  ACTIONS: 

Arrest  of 1199 

Arrested,  must  be  token  before  what  magistrate 821-823 

Admission  to  bail 822,  829,  862 

Arraignment  of 976 

Arraignment  of,  for  judgment 1200 

Arraignment,  personal  attendance  of note  1,  979 

Arraignment  of,  if  in  custody 978 

Absence  of,  at  trial,  ground  for  new  trial note  1,  1181 

As  witness note  27,  1 102 

By  whom  arrested,  when  on  bail 1301 

Commitment  of,  how  made  and  to  whom  delivered 876 

Commitment  for  examination,  form  of 863 

Discharging  one  of  several,  to  be  witness 1099,  1 100 

Discharging  one  of  several,  to  be  witness note  1,  1099 

Depositions  must  be  read  to 864 

Entitled  to  be  in  court  when  execution  ordered note  1,  1217 

Entitled  to  two  days  to  prepare  for  trial 1049 

Escape  of,  pending  appeal note  1,  1248 

Evidence  of  character  of note  22,  1102 
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DEFENDANT  IN  CRIMINAL  ACTIONS— Continued. 

Examination  of,  when  to  proceed 860 

Grand  jury  not  bound  to  hear  evidence  tor 920 

How  brought  before  court  for  judgment 1 194,  1195 

Insanity  of,  proceedings  discontinued note  1,  1367 

In  what  cases  may  appeal 1237 

Joint  trial  of note  1,  1056 

Jointly  indicted,  discharge  of,  to  be  witness note  1,  687 

Jurisdiction  over,  not  in  custody note  1,  945 

May  be  witness 1323 

May  be  witness note  1,  866 

May  be  present  and  cross-examine  witness  before  grand  jury, 

when % note  1,  925 

May  be  discharged  without  trial,  when note  2,  1 188 

May  produce  witnesses 866 

May  show  all  facts  tending  to  defense 1020 

May  show  cause  why  judgment  not  pronounced 1201 

May  voluntarily  testify  before  grand  jury note  1,  920 

Must  be  taken  before  magistrate  when  arrested < ... . .  826 

Must  be  informed  of  charge  and  his  rights 858 

Must  be  allowed  time  to  procure  counsel 859 

Must  be  arraigned,  where 976 

Must  be  allowed  time  to  answer 990 

Must  be  informed  of  his  right  to  challenge 1066 

Must  be  discharged  if  action  dismissed 1384 

Must  be  personally  present  at  trial 1434 

Must  be  present  when  adjudged  guilty  of  felony 1193 

Money,  etc.,  taken  from,  disposal  of 1412 

Name  of,  in  indictment 953 

Not  to  be  witness  against  himself 688 

Not  to  be  witness  against  himself note  I,  688 

Not  indicted  by  true  name , 989 

No  right  to  accompany  jury,  in  viewing  premises note  1,  1 1 19 

On  bail,  appearing  for  trial,  may  be  committed 1129 

Order  of  discharge,  how  made note  1,  871 

Party  prosecuted  known  as 685 

Pleading  on  the  part  of 1002 

Plea  of,  to  be  stated 1093 

Presence  of,  at  arraignment 977 

Presence  of,  on  trial 1043 

Presence  of,  on  trial note  1,  1049 

Presence  of,  on  rendering  verdict 1 148 

Presence  of,  at  judgment 1 193 

Presence  of,  at  judgment note  1,  1 193 

Presence  of,  not  necessary  on  appeal 1255 

Presumption  of  innocence  of 1096 

Proceedings  after  acquittal  on  ground  of  insanity 1 167 

Property,  etc.,  taken  from 1412 

Reasonable  doubt  as  to  guilt  of 1096 

Reasonable  doubt  as  to  degree  of  guilt 1097 

Right  of,  to  conditional  examination  of  witnesses. 1336,  1337 
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DEFENDANT  IN  CRIMINAL  ACTIONS— Con^iitt^i. 

Refusing  to  plead 1024 

Release  of,  on  bail note  3,  1281 

Right  of  public  trial  not  infringed,  when note  1,  686 

Right  of  to  counsel,  constitutional note  1,  859 

Ri/2[ht  of,  to  examination  of  witnesses  on  commission 1349,  1350* 

Rights  of 686 

Rights  of,  court  may  limit  counsel  in  argument note  2,  686 

Rights  of,  depositions  may  be  used,  when note  3,  686 

Separate  trial  of,  when  jointly  charged 1098 

Separate  trial  to  be  had,  when note  1,  1098 

Surrender  of,  by  bail 1300 

To  be  discharged  in  certain  cases 1117 

To  be  remanded  after  verdict  against 1166 

Unoecessary  restraint  of,  before  conviction 688 

Unnecessary  restraint  of,  before  conviction note  2,  688 

Verdict  as  to  some,  and  another  trial  as  to  others. 1 160 

Verdict  rendered  in  absence  of note  1,  1148 

Warrant  of  arrest  for,  when  issued 813 

Waiver  of  examination  by note  1,  858 

What  exceptions  may  be  taken  by note  1,  1 173 

When  discharged  for  want  of  prosecution 1383 

When  to  be  committed  for  examination 862 

When  and  how  discharged 871 

When  to  be  committed 872 

When  indictment  is  found  and  he  not  in  custody 945 

When  there  are  several,  must  imite  in  challenging 1056 

When  to  be  discharged  or  not,  on  verdict  of  acquittal 1164 

When  to  be  held  or  discharged 1 188 

When  to  be  discharged,  on  reversal  of  judgment 1262 

When  not  competent  witness 1323 

When  may  be  searched  in  presence  of  magistrate. 1542 

Witnesses  must  be  examined  in  presence  of 865 

See  Arraign hent;  Examination;  Indictment;  Judgment;  Plea;  Pris- 
oner; Prosecution;  Sentence;  Trial;  Verdict;  Warrant  of  Arrest; 
Witness. 

DEFENDANT  ON  IMPEACHMENT: 

In  impeachment  trial,  service  on 740 

In  impeachment  trial,  service,  how  made 741 

If  demurrer  overruled,  must  answer 744 

May  answer,  or  demur 743 

Proceedings  against,  on  failure  to  appear. 742 

See  Impeachment. 

DEFENDANT  ON  TRIAL  FOR  REMOVAL  FROM  OFFICE: 

Accusation  against,  form  of  objections  to 763 

Answer  of,  to  accusation 761 

Failing  to  appear,  proceedings  against 761 

If  objections  overruled,  must  answer 765 

Mauner  of  denial 764 
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DEFENDANT  ON  TRIAL  FOR  REMOVAL  FROM  OFFICE— Continued. 

May  demur  to,  or  deny  accasation   762 

Proceedings  if  pleads  guilty,  refuses  to  answer,  or  denies 766 

Service  on 760 

See  Removal  from  Office. 
DEFENSE: 

Foreign  conviction  or  acquittal  as  matter  of 656 

Incompetency  of  witness  not,  for  perjury 122 

Irregularity  in  administering  oath,  not  for  perjury 121 

DEFINITION  OF: 

Accessory 32 

Adultery,  act  following 267 

Amnesty note  1,  1417 

Arrest 834 

Arson 447 

Assault 240 

Barratry,  common '. .  note  1,  158 

Battery 242 

Bigamy 281 

Bill  of  exceptions note  1,  1171 

Bribes 7 

Building. . .  .•. 448 

Building  inhabited 449 

Burglary 459 

Burning 451 

Challenge 1055 

Challenge  to  panel 1058 

Commutation note  1,  1417 

Complaint 806 

Compounding  crimes * note  1,  153 

Conspiracy 182 

Crime  and  offense 15 

Criminal  action 683 

Deposition note  2,  81 1 

Director 572 

Duel 225 

Embezzlement 503 

Escape note  1,  105 

Exception note  1,  1170 

Excusable  homicide 195 

Extortion 518 

False  imprisonment 236 

False  weight  and  measure 552 

Felony  and  misdemeanor , 17 

Forgery note  1,  470 

Indictment 917 

Justifiable  homicide 196 

Kidnaping 207 

Larceny 484 

Libel 248 
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DEFINITION  OF'-^CanHnued, 

Lottery 319 

Magistrate  807 

Maintenance 161 

Malice 7 

Malicious  mischief 594 

Misprision  of  treason 38 

Manslaughter 192 

Mayhem 203 

Misdemeanor 17 

Motion  in  arrest  of  judgment 1 185 

Murder / 187 

New  trial 1179 

Night-time 450 

Oath 119 

Panel 1057 

Pardon note  1,  1417 

,  Peace  officer 817 

Perjury , 118 

Person 7 

Police  court 1461 

Presentment 916 

Public  moneys 426 

Rape 261 

Reprieve note  1,  1417 

Rescue note  1,  101 

Riot 404 

Robbery 211 

Rout 406 

Search  warrant 1523 

Signature 7 

State 7 

Subpoena 1326 

Trade-mark 353 

Treason 37 

Terms  used  in  this  code 7 

Unlawful  assembly 470 

Vagrant 647 

Vessel 7 

WillfuUy .*. .  7 

Wills 7 

Year 7 

DEFORMITY: 

Exhibiting  for  hire 400 

Extortion  by  threatening  to  expose 519 

DEGREES  OF  CRIME: 

Court  to  determine  on  plea  of  guilty 1192 

Court  to  determine  on  plea  of  guilty note  1,  1192 

Jury  to  find 1157 

Of  arson 453 
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DEGREES  OF  CBIMR— Continued, 

Of  burglary 460 

Of  burglary,  have  abolished  crime  of  housebreaking note  1,  460 

Of  larceny 486 

Of  murder 189 

Object  of  statutory  division  into note  1,  189 

Reasonable  doubt  as  to 1097 

Verdict  must  specify note  1,  1 158 

DEGREES  OF  EVIDENCE: 

Enumerated C.  C.  P.,  1828 

DELAY: 

By  arresting  officer  to  take  prisoner  before  magistrate 145 

DELIBERATION: 

Element  of  crime  of  murder note  2,  189 

DELIVERANCE— See  Escape;  Rescue. 

DELIVERY: 

Deposition  or  certificate  not  complete  until 124 

DEMAND: 

Buying,  by  attorney  in  action 161 

DEMENTIA— See  Insanity. 

DEMURRER: 

Failure  to  interpose,  waives  certain  objections note  1,  1185 

Grounds  of. 1004 

How  put  in,  and  form  of 1005 

Heard,  when 1006 

If  disallowed 1011 

Judgment  on 1007 

Order  sustaining,  whether  appealable note  1,  1007 

Objection  thut  two  offenses  are  charged note  1,  954 

Pleading  on  part  of  defendant 1002 

Refusal  to  plead  after  order  overruling note  1,  1011 

Resubmission  of  case  to  grand  jury,  after  sustaining 1009 

To  articles  of  impeachment 743 

To  impeachment,  overruled,  must  answer 744 

To  accusation  against  officers 762,  763 

To  indictment  or  information,  when  put  in 1003 

To  indictment,  form  and  grounds  of,  generally note  1,  1004 

To  indictment,  objection  to  jurisdiction note  2,  1004 

To  indictment,  for  reason  that  it  does  not  conform  to  statute, 

note  3 1004 

To  indictment,  because  charging  more  than  one  offense note  4,  1004 

To  indictment,   ground  of,   insufficiency  of  statement  of  facts, 

note  5 1004 

When  heard   1006 

When  allowed,  bar  to  another  prosecution 1008 

When  objections  must  be  taken  by 1012 
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DENIAL: 

Of  accusation 762 

Of  accusation,  form  of 763 

Of  accnsation,  manner  of  making ' 764 

Of  challenge,  after  exception  overruled 1061 

Of  challenge  to  panel,  how  made 1063 

Of  challenge  to  juror ■ 1078 

DEPOSE: 

Use  of,  in  this  code,  means  what '       7 

DEPOSIT: 

Instead  of  bail,  where  and  how  made 1295,  1296 

Instead  of  bail,  to  be  refunded  after  verdict 1 166 

Instead  of  bail,  to  be  applied,  how 1297 

On  surrender,  to  be  refunded 1302 

When  forfeited,  how  disposed  of 1306 

Officer  receiving,  in  insolvent  bank 562 

DEPOSITION: 

Defined note  2,     811 

For  search  warrant,  to  contain  what 1527 

On  preliminary  examination,  how  taken 869 

Of  informer,  of  threatened  offense % 702 

Of  complainant 811 

Of  witnesses,  on  conditional  examination 1343 

Of  witnesses,  who  are  prisoners  in  other  counties 1346 

On  proceedings  against  corporations 1394 

To  contain,  what  812 

To  be  read  to  defendant  on  examination. ' 864 

To  be  sent  to  magistrate,  before  whom  defendant  is  taken 826 

Taken  at  preliminary  examination,  effect  of note  1,     869 

Taken  at  preliminary  examination,  effect  of note  3,     869 

To  be  returned  to  court 883,  941,  1541 

To  be  transmitted  to  clerk 1344 

Taken  on  examination,  may  be  used  before  grand  jury note  1,     919 

When  deemed  complete 124 

When  may  be  read  in  evidence note  1,  1345 

When  may  be  read  in  evidence 1345,   1362 

When  may  be  used  in  criminal  action note  3,     686 

When  may  be  used  in  criminal  action note  1,  1362 

In  civil  cases C.  C.  P.,  2004-2038 

DEPUTIES: 

Appointment  of,  by  public  officer,  for  reward 74 

DESERTION— See  Abandonment;  Seamen. 

DESTRUCTIOxV: 

Of  public  records,  by  officer 113 

Of  public  records,  by  other  than  officer 114 

See  Reoobds. 

DETAINER: 

Unlawful 418 
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DIES: 

Making  or  posseofiing,  for  counterfeiting 480 

DIGGING: 

On  land  of  another 602 

DIRECT  EVIDENCE— See  Evtdznce.  • 

DIRECTOR: 

■Of  corporations  defined 572 

See  Corporations. 

DIRECTORS  OF  STATE  PRISON— See  State  Prison. 

DISBARRING: 

Of  attorney,  case  cited note  1,     160 

DISCHARGE: 

Defendant  not  indicted  entitled  to,  when note  1,  942 

Of  one  of  several  defendants  for  witness note  1,  687 

Of  one  of  several  defendants  for  witness note  1,  1099 

Of  one  of  several  defendants  for  witness 1099,  1100 

Of  one  of  several  defendants  for  witness,  eflfect  of 1101 

Of  grand  jury 906 

Of  jury,  in  certain  cases 1113 

Of  jury,  for  illness  of  juror 1139 

Of  jury,  not  an  acquittal,  when note  1,  1139 

Of  jury,  by  consent note  3,  1140 

Of  jury,  when  they  can  not  agree 1 140 

Of  jury,  by  reason  of  accident 1 141 

Of  defendant 862,  871 

Order  of,  how  made 871 

Of  defendant,  because  facts  do  not  constitute  offense 1117 

Of  defendant,  on  verdict  of  acquittal 1 164 

Of  defendant,  after  motion  in  arrest  of  judgment 1 188 

Of  defendant,  without  actual  trial note  2,  1 188 

Of  defendant,  when  judgment  reversed 1262 

Of  defendant,  when  action  dismissed 1384 

Of  defendant,  on  habeas  corpus 1487>  1488 

Of  fugitive  from  justice 1555 

DISCRETION: 

Of  court,  as  to  order  of  trial note  1,  1094 

Of  court,  as  to  argument 1095 

DISEASE: 

Public  exposure  of  person  afflicted  with  contagious 394 

Prisoners  may  be  removed  on  account  of 1608 

DISGRACE: 

Extortion,  by  threat  of 519 

DISGUISE: 

Wearing,  to  evade  arrest 185 
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DISMISSAL: 

Not  bar  to  another  prosecution,  when note  1,  1387 

Of  charge  by  grand  jury,  effect  of 942 

Of  appeal 1248,  1249 

Of  action,  when  may  occur * 1382 

Of  action,  eflfect  of note  1,  1382 

Of  action,  court  may  order 1385 

Of  action,  defendant  to  be  discharged,  when note  1,  1386 

Of  action  in  misdemeanor,  bar  to  another  prosecution 1387 

DISORDERLY  CONDUCT: 

Interrupting  proceedings  of  legislature  by 82 

See  Contempts;  Disturbance. 

DISORDERLY  HOUSE: 

Keeping 316 

What  considered  to  be note  1,  316 

DISPERSAL: 

Of  unlawful  assembly 409,  410 

Refusing  to  disperse  on  command 416 

DISPOSAL: 

Of  anes  and  forfeitures 1307,  1570 

Of  issues  on  calendar 1048 

Of  property  stolen  or  embezzled 1407-1413 

DISTRICT  ATTORNEY: 

Assistant  counsel  for note  2,  1131 

Disclosing  fact  of  indictment  found 168 

Dismissal  of  action  on  application  of 1385 

Duties  of note  1,  1130 

Duty  of,  on  inquisition 1222 

Duty  of,  when  fugitive  from  justice  arrested 1554 

Failing  to  attend,  court  may  apiHiint 1 130 

May  prosecute  by  indictment  or  information note  1,  809 

Proceedings  for  removal  of 771 

To  file  information,  when 809 

To  open  prosecution 1093 

DISTURBANCE: 

Of  court 710 

Of  lawful  meetings 59 

Of  legislature 82 

Of  public  meetings 403 

Of  religious  meetings 302 

Of  the  peace 415 

Of  the  peace note  1,  415 

IX)CK: 

Injuring  or  destroying 607 

DOCKET: 

Of  justice's  or  police  court,  how  kept 1428 

Transcript  of,  of  foreign  justice,  evidence. C.  C.  P.,  1921 

Transcript,  how  authenticated C.  C.  P*,  1922 

39 
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DOCUMENTS: 

Mutilation  of,  by  public  oflBcer. 76 

Refusal  of  officer  to  surrender 76 

See  Instruments,  Written. 

DOGS: 

"When  considered  as  property 491 

See  Animals. 

DOORS: 

Breaking  open,  to  make  arrest note  1,     844 

May  be  broken  open  to  retake  escape 855 

DOUBT: 

As  to  guilt  of  defendant 1096 

As  to  guilt  of  defendant ^ note  1,  1096 

As  to  degree  of  crime 1097 

Reasonable,  effect  of  circumstantial  evidence  upon. note  6,  1102 

DOVES: 

Destruction  of,  when  prohibited 626 

DRUGGIST: 

Exempt  from  jury  duty C.  C.  P.,     200 

See  Apothecary. 

DRUGS: 

Administering  stupefying,  with  evil  intent 222 

Administering  to  female,  to  procure  sexual  intercourse note  5,     261 

Adulterating 382 

Apothecary,  omitting  to  or  wrongfully  labeliug 380 

DRUG  STORE: 

Keeping  open  on  Sunday , 301 

DRUNKENNESS— See  Intoxication. 

DUCKS: 

Destruction  of,  when  prohibited 626 

See  Game. 

DUEL: 

At  common  law,  killing  in,  was  murder note  1,  225 

Constitutional  provision  concerning note  1,  228 

Defined 225 

Duty  of  officers  to  prevent 230 

Leaving  state  to  evade  law  relating  to 231 

Leaving  state  to  evatle  law  relating  to note  1,  780 

Jurisdiction  of  indictment  for,  in  certain  cases 779 

Person  fighting,  disfranchised 228 

Person  fighting,  disqualified  from  holding  office 228 

Punishment  for  fighting,  with  fatal  result 226 

Punishment  for  fighting,  without  fatal  result 227 

Posting  for  not  fighting 229 

Witnesses  to 232 

DUPLICATE: 

Receipt  or  voucher  must  be  designated 580 
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DURESS: 

When  defense  for  crime  committed 26 

See  Threats. 
DUTY: 

Neglect  of,  by  officer,  through  intoxication,  act  following 77 

DYING  DECLARATIONS: 

Evidence  of note  10,  1102 


E 
EARTH: 

Carrying  away,  from  land  of  another 602 

EDITORS: 

Liability  of,  for  libel 253 

EEL  RIVER: 

Act  to  regulate  fisheries  in,  continued  in  force 23 

Act  to  regulate  salmon  fisheries  on  (Appendix,  p.  549). 

EFFECT: 

Of  penal  laws  on  crimes  committed  in  another  state note  1,  27 

When  code  takes 2 

ELECTION: 

Accessories  to  violation  of  laws  of 62 

Adding  to  or  subtracting  from  votes  given  at 51 

Betting  on ; 60 

Bribery  of  officer  at  primary 57 

Changing  or  altering  ballots  or  returns  by  officers  of 48 

Communicating  oflfer  to  procure  office 56 

False  registration 42 

Forging  or  altering  returns 60 

Illegal  voting  at 45,  46 

Influencing  elector  to  give  vote note  1,  53 

Intimidating  and  corrupting  electors 53 

Laws  relating  to,  in  political  code note  1,  61 

Misconduct  by  inspectors  of 49 

Offering  bribe  to  procure note  1,  73 

Offer  to  procure  office  for  electors 55 

Pledge  of  candidate  to  take  less  than  established  salary note  1,  54 

Procuring  illegal  votes  at 47 

Refusal  to  be  sworn  by  or  to  answer  judges  of 43 

Selling  liquors  on  day  of,  act  following 62 

Unlawfully  furnishing  money  to  be  used  at 54 

Violating  any  provisions  of  law  concerning 61 

Violation  of  laws  of,  by  officers 41 

Voting  twice  at note  2,  45 

Voting  at,  by  female note  1,  45 

What  is  a  wager  upon note  1,  60 

When  inspector  makes  false  certificate note  1,  50 
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ELECTION  DAY: 

Act  to  prevent  sale  of  liqaors  on  (Appendix,  p.  552). 

ELECTIVE  FRANCHISE: 

Crimes  against 41-61 

ELECTORS : 

Influencing  by  gift  or  reward  54 

Intimidating  and  corrupting 53 

Offering  to  procure  office  for 55 

Preventing  from  attending  meetings 58 

Refusal  of,  to  be  sworn  by  judges  of  election 43 

ELISOR : 

Compensation  of C.  C.  P.,  228 

EMBANKMENTS : 

Injuring  or  destroying 607 

EMBEZZLEMENT : 

By  clerk,  of  money  collected  for  employer note  3,  503 

Can  not  be  maintained  against  carrier  for  hire,  for  goods  stored, 

note  1 505 

Claim  of  title,  ground  of  defense 511 

Defined 503 

Distinct  act  of  taking  not  necessary 509 

Distinguished  from  larceny   note  2,  484 

Evidence  of  debt,  subject  of 510 

Fraudulent  conversion  of  firm  property  by  partner  not note  3,  503 

Indictment  for note  28,  959 

Indictment  for,  averments  in,  in  certain  cases note  1,  956 

Indictment  may  charge  larceny note  4,  503 

Indictment  must  describe  property not«  4,  503 

Intent  to  restore  property  no  defense 512 

Jurisdiction  of  indictment  for,  in  certain  case 786 

Jurisdiction  where  property  removed  to  another  county note  1,  781 

Money  given  to  another  to  be  loaned  by  him note  3,  503 

Of  accounts  by  public  officer ^ 424 

Of  public  funds,  constitutional  provision note  1,  514 

Proof  required  to  convict  agent  of note  3,  •  503 

Pleading  in  indictment  for 967 

Property  taken  in  one  county  and  removed  to  another note  1,  786 

Proof  on  trial  for,  in  certain  cases 1 131 

Punishment  of 514 

Restoration  ground  for  mitigation  ol  punishment 513 

Restoration  no  bar  to  criminal  prosecution  for note  1,  513 

Shares  of  stock  subject  of note  3,  503 

When  officer  of  association  is  guilty  of. 504 

When  carrier  guilty  of 506 

When  trustee,  banker,  etc.,  guilty  of 506 

When  bailee,  tenant,  or  lodger  guilty  of 507 

When  clerk,  agent,  or  servant  guilty  of 508 
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EMBRACERY: 

Punishment  of 92,      95 

EMIGRATION: 

Act  to  promote  (Appendix,  p.  548). 

EMPLOYEE: 

Person  refusing  to  give  name  of,  to  collector 434 

EMPLOYMENT: 

Of  Chinese 178 

ENGINEER: 

Of  locomotive  omitting  to  ring  bell  at  crossing 390 

Of  locomotive,  intoxication  of 391 

Of  locomotive,  violation  of  duty  by 393 

ERROR: 

In  indictment  does  not  invalidate 960 

In  pleadings,  proceedings,  etc 1404 

What  is  immaterial * note  1,  1404 

ESCAPE: 

Attempt  to ' 106 

Attempt  to,  as  evidence  of  guilt note  13,  1102 

Assisting  prisoner  to 109 

Carrying  into  prison  implements  for  aiding 110 

Defined note  1,  105 

From  state  prison 105 

From  other  than  state  prison 107 

From  state  prison,  expense  of  trial  of "   111 

Jurisdiction  of  indictment  for 787 

Officer  suffering  convict  to 108 

Of  defendant  pending  appeal note  1,  1248 

Recapture  of  person  having  made 854 

When  doors  and  windows  may  be  broken 855 

Wearing  disguise  for  purpose  of 185 

ESTOPPEL: 

Verdict  of  acquittal,  how  far  amounts  to note  3,  1151 

ETHER: 

Administering,  with  evil  intent 222 

EVIDENCE: 

Accomplice,  testimony  of note  1,  1111 

Admissions  and  confessions  as note  1,  1102 

Alibi,  proof  of note  2,  1102 

Burglarious  tools  as note  4,  1 102 

.  Circumstantial,  character  of note  6,  1102 

Counterfeiting  tools  as note  2,  480 

Conspiracy  for  burning  insured  property note  1,  548 

Corpus  delicti note  5,  187 

Degree  of  certainty  to  overcome  reasonable  doubt note  1,  1096 
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EVIBESCE— Continued. 

Destroying 135 

Depositions,  when  admitted  as 1345 

Depositions,  when  admitted  aa note  1,  1345 

Depositions  taken  at  preliminary  examination note  1,  869 

Depositions  taken  at  preliminary  examination note  3,  869 

Degree  of,  to  warrant  indictment 921 

Disclosing,  by  grand  juror 169 

Dying  declarations  as not©  10,  1102 

Ilight  as,  of  guilt note  13,  1102 

Grand  jury  not  bound  to  hear  certain 920 

In  criminal  actions  generally note  11,  1102 

Insanity note  8,  26 

In  rebuttal,  when  to  be  offered 1093 

Locus  delicti note  2,  777 

Malice note  3,  187 

Malice note  1,  188 

Newly  discovered,  ground  for  new  trial note  7,  1 181 

Of  breach  of  undertaking  to  keep  the  peace 713 

Of  character  of  deceased note  22,  1 102 

Of  character  of  defendant note  22,  1 102 

Of  character  and  reputation  of  witness *. note  22,  1102 

Of  conspiracy note  3,  1104 

Offering  false. 132 

Of  false  pretenses 1110 

Of  insanity note  8,  26 

Of  intent  in  criminal  actions note  16,  1 102 

On  trial  for  abortion note  1,  1108 

On  trial  for  bigamy 1106 

On  trial  for  compounding  felony note  1,  153 

On  trial  for  conspiracy 1 104 

On  trial  for  abortion  and  seduction 1108 

On  trial  for  forgery *. 1107 

On  trial  for  treason 1 103 

On  trial  for  treason note  2,  1103 

On  trial  for  selling,  etc.,  lottery  tickets 1109 

On  trial  for  libel,  truth  may  be  given  in 251 

On  trial  for  obtaining  money  to  influence  vote  of  legislator. 89 

On  trial  of,  challenge note  1,  1063 

Order  of  introducing note  3,  1093 

Preparing  false 1 34 

Possession  and  passing  of  counterfeit  money  as note  1,  479 

Possession  of  stolen  property  as note  19,  1102 

Res  gestw note  20,  1102 

Reporter's  notes note  21,  1102 

Reputation,  etc note  22,  1102 

Rules  of,  on  trial  of  challenge 1082 

Rules  of,  in  criminal  actions 1 102 

Self-defense note  2,  197 

Stolen  property,  receiving  from  minor 496 

Threats  as not©  26,  1102 
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EVIDESCE— Continued. 

To  constitute  perjury,  must  be  prejudicial note  1,  118 

What  receivable  before  grand  jury 919 

What  receivable  before  grand  jury note  2,  920 

What  may  be  introduced  to  sustain  plea  of  not  guilty 1020 

What  admissible  on  trial  for  assault  to  commit  murder note  1,  217 

What  admissible  on  trial  for  robbery note  1,  21 1 

What  admissible  on  trial  for  perjury note  4,  1 18 

What  sufficient  on  trial  for  larceny note  8,  484 

When  closed  on  either  side,  court  may  advise  acquittal 1118 

Administration  of  oaths  and  affirmations. C.  C.  P.,  2094 

Affirmative  allegations  only  to  be  proved C.  C.  P.,  1869 

Agreement  in  writing  deemed  the  whole C.  C.  P.,  1856 

Agreement  not  in  writing,  when  invalid C.  C.  P.,  1973 

As  proof C.  C.  P.,  1824 

By  inference C.  C.  P.,  1958 

By  whom  produced , C.  C.  P.,  1981 

Certainty  of,  to  establish  fact C.  C.  P.,  1826 

Circumstances  to  be  considered C.  C.  P. ,  1860 

Conclusive C.  C.  P..  1837 

Conclusive,  how  restricted C.  C.  P.,  1978 

Contents  of  writing,  how  proved C.  C.  P.,  1856 

Construction  of  language  relates  to  place C.  C.  P.,  1857 

Construction  of  statutes  and  instruments,  rule  of C.  C.  P.,  1858 

Construction  to  be  in  favor  of  natural  right C.  C  P.,  1866 

Confession  of  adultery,  effect  of,  in  divorce C.  C.  P.,  2079 

Corroborative C.  C.  P.,  1839 

Cumulative C.  C.  P.,  1838 

Direct C.  C.  P.,  1831 

Declarations  of  predecessors  in  title  as C.  C.  P.,  1849 

Declarations  which  are  part  of  transaction C.  C.  P.,  1850 

Declarations  of  decedent,  evidence  of  pedigree C.  C.  P.,  1852 

Declarations  of  decedent,  evidence  against  successor C.  C.  P.,  1853 

Degrees  of C.  C.  P.,  1828 

Effect  of,  in  certain  cases C.  C.  P.,  2061 

Facts  which  may  be  proved  on  trial C.  C.  P.,  1870 

General  principles  of C.  C.  P.,  1844-1968 

If  conclusive,  it  is  so  declared C.  C.  P.,  2061 

Indirect C.  C.  P.,  1832 

Indirect,  classified C.  C.  P.,  1957 

Indispensable C.  C.  P.,  1836 

Intention  of  legislature  or  parties  to  govern C.  C.  P.,  1859 

Judicial C.  C.  P.,  1823 

Judicial  notice,  courts  take  of  what  facts C.  C.  P.,  1875 

Jury  to  be  instructed  on  effect  of C.  C.  P.,  2061 

Kinds  of C.  C.  P.,  1827 

Knowledge  of  court C.  C.  P.,  1875 

Law  of C.  C.  P.,  1825 

Material  allegations  only  need  be  proved C.  C.  P.,  1867 

Must  be  relevant  to  question  in  dispute C.  C.  P.,  1868 

Manner  of  production  of C.  C.  P.,  2002 
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EVIDENCE-CoM^inw^rf. 

Of  material  objects  presented  to  the  senses C.  C.  P.,  1954 

Of  two  constructions,  which  to  be  preferred C.  C.  P.,   1864 

Offer  of  compromise  not  an  admission  of  debt C.  C.  P.,  2078 

Offer,  what  equivalent  to  payment C.  C.  P.,  2074 

One  witness,  when  sufficient  to  prove  fact C.  C.  P.,   1844 

One  person  not  affected  by  acts  of  another C.  C.  P.,   1848 

On  collateral  questions  in  discretion  of  court C.  C.  P.,  1868 

One  producing  to  explain  altered  writing C.  C.  P.,   1982 

On  payment,  receipt  to  be  given C.  C.  P.,  2075 

Partial C.  C.  P.,  1834 

Part  of  transaction  proved,  whole  admissible C.  C.  P.,   1854 

Perjury  and  treason,  evidence  required  to  prove C.  C.  P.,   1968 

Persons  skilled  to  decipher  characters C.  C.  P.,   1863 

Presumptive C.  C.  P.,   1859 

Presumption,  how  repelled C.  C.  P.,  1847,  2051,  2052 

Presumptions,  when  may  be  controverted C.  C.  P.,   1961 

Primary 0.  C.  P.,  1829 

Prima  facie C.  C.  P.,  1833 

Proceedings  to  perpetuate  testimony .C.  C.  P.,  2083-2089 

Questions  of  fact  to  be  decided  by  jury C.  C.  P.,  2101 

Questions  to  be  decided  by  court C.  C.  P.,  2102 

Questions  of  fact  to  be  decided  by  court  or  referee C.  C.  P.,  2103 

Kelating  to  third  person C.  C.  P.,   1851 

Representation  as  to  credit  of  third  party C.  C.  P.,  1974 

Revocation  of  will,  what  required  to  prove C.  C.  P.,   1970 

Rules  for  construing  description  of  land C.  C.  P.,  2077 

Satisfactory C.  C.  P.,  1835 

Seconclary C.  C.  P.,   1830 

Specification  of  conclusive  presumptions C.  C.  P.,   1962 

Specification  of  controvertible  presumptions C.  C.  P.,  1963 

Terms  of  writing  to  be  construed  by  general  acceptation.  .C.  C.  P.,  1861 

Testimony  confined  to  personal  knowledge C.  C.  P.,   1845 

To  be  in  presence  of  persons  affected C.  C.  P.,  1846 

Transfer  of  real  property,  evidence  required C.  C.  P.,  1971,  1972 

What  evidence  indis|)ensabl6 C.  C.  P.,  1967 

When  an  inference  arises , C.  C.  P.,  1960 

When  jury  to  judge  of  effect  of C.  C.  P.,  2061 

When  objection  to  tender  to  be  made C.  C.  P.,  2076 

Will,  to  be  in  writing C.  C.  P.,  1969 

Witness  presumed  to  speak  the  truth C.  C.  P.,  1847 

Written,  to  control  printed  words  in  blank  form C.  C.  P.,   1862 

Written  instrument,  construed  as  understood  by  parties.  .C.  C.  P.,  1865 

See  Affidavit;  Depositions;  Examination;  Oath;  Private  Writings; 
Public  Records;  Public  Writings;  Questions;  Subpcena;  Testimony; 
Witness;  Writings. 

EVIDENCE  OF  DEBT: 

Personal  property  includes 7 

Penalty  for  certain  officers  purchasing 71 

Purchase  of  by  attorney 161 

Subject  of,  embezzlement 510 
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EXAMINATION  OF  CHARGE: 

Before  grand  jury,  does  not  amonnt  to  jeopardy note  1,  687 

Commitment,  how  made  and  to  whom  delivered 876 

Commitment,  form  of 863 

Commitment,  sufficiency  of note  1,  872 

Defendant  entitled  to  produce  witnesses  on 866 

Defendant's  right  to  counsel note  1,  859 

Defendant,  when  and  how  discharged 871 

Defendant,  when  and  how  to  be  committed 872 

Depositions,  to  be  read  on 864 

Depositions,  by  whom  and  how  kept 870 

Depositions  taken  at,  as  evidence  on  trial notes  1,  2,  3,  869 

Form  of  commitment ^ 877 

Infants  and  married  women  required  to  give  security 880 

Information  to  be  filed  within  what  time  after 809 

Magistrate  to  inform  defendant  of  charge  and  right  to  counsel ....  858 

Must  be  brought  on  within  sixty  days note  1,  861 

Magistrate  to  return  depositions  to  court 883 

Order  of  discharge,  how  made .' note  1,  871 

Order  for  commitment 873 

Order  for  bail  on  commitment 875 

Order  of  commitment  must  state  what note  1,  876 

Postponement  of 863 

Security  for  appearance  of  witnesses,  when  and  how  required 879 

Testimony,  how  taken  and  authenticated 869 

Time  to  send  for  counsel 859 

Undertaking  of  witnesses  to  appear,  when  and  how  taken 878 

When  to  proceed 860 

When  completed 861 

Who  may  be  present  at 868 

Waiver  of note  1,  858 

Witness  refusing  to  give  security 881 

Witness  unable  to  give  security 882 

Witness  unable  to  give  security note  2,  882 

EXAMINATION  OF  WITNESSES: 

Attendance,  how  enforced 1342 

Cross,  rules  of note  30,  1102 

Conditionally,  constitutional  provision note  1,  182 

Conditionally,  defendant's  right  to 1335 

Conditionally,  application  for,  how  made 1337 

Conditionally,  application  to  whom  made^ 1338 

Conditionally,  deposition  of  witness  to  be  transmitted 1344 

Conditionally,  in  what  cases  order  may  be  applied  for 1336 

Conditionally,  must  proceed  when 1340 

Conditionally,  order  for,  when  granted  and  what  to  contain 1339 

Conditionally,  testimony  how  taken  and  authenticated 1343 

Conditionally,  when  unable  to  give  security  for  appearance 882 

Conditionally,  when  personal  attendance  of  witness  required .  .note  1,  1336 

Of  witness  in  criminal  action note  26,  1321 

On  commission,  application  for  order,  how  made 1352 
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EXAMINATION  OF  WITNESSES— Con<«nti€<i. 

On  commission,  application  to  whom  made.   1353 

On  commission,  defined 1351 

On  commission,  interrogatories  how  settled  and  allowed 1355 

On  commission  of  witnesses  residing  out  of  state 1349 

On  commission,  order  for 1350 

4      On  commission,  order  for,  when  granted 1354 

See  Commission;  Deposition;  Evidence;  Witness. 

EXAMINERS,  STATE  BOARD  OF: 

Member  of,  violating  laws  relating  to 441 

EXCEPTIONS: 

Allowing  challenge  for  implied  bias note  3,  1170 

Definition  of note  1,  1170 

Need  not  be  taken  to  written  charges 1 1'?6 

Need  not  be  repeated,  when note  1,  1 170 

Not  taken  on  trial,  but  which  may  be  taken  by  either  party 1172 

Not  taken  on  trial,  but  which  may  be  taken  by  defendant 1173 

Order  refusing  postponement  of  trial note  1,  1173 

Specific  grounds  of,  to  be  stated note  2,  1170 

To  challenge  and  denial  of 1077 

To  challenge,  court  may  allow  denial  after 1062 

To  challenge,  how  taken 1061 

To  decision  of  court  on  trial  for  actual  bias note  6,  1 170 

When  and  how  settled 1174 

See  Bill  of  Exceptions. 

EXCLUSION: 

Of  witnesses note  1,  867 

EXCUSABLE  HOMICIDE: 

Defined 195 

See  Homicide. 
EXECUTION: 

Procuring,  of  innocent  persons 128 

EXECUTION  OF  JUDGMENT: 

Authority  for 1213 

Authority  for note  1,  1213 

Certificate  of  appeal  stays  when  filed 1243 

Duty  of  sheriflF  on  receiving  copy  of  judgment 1216 

Duty  of  sheriflF  under  certificate 1244 

Insanity  of  defendant  to  be  inquired  into  before 1221 

Insanity  of  defendant,  duty  of  district  attorney  upon  inquisition. .  1222 

Insanity  of  defendant  inquisition,  how  certified  and  filed 1223 

Of  fine 1214 

Of  fine  and  imprisonment 1215 

Of  imprisonment 1216 

Of  death 1217 

Of  death,  how  enforced note  2,  190 

Of  death,  how  enforced note  1,  1217 

Of  death,  how  enforced 1228 

Of  death,  where  to  take  place 1229 
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EXECUTION  OF  JUDGMENT— (7o«ft«tf«j6?. 

Proceedings  when  judgment  of  death  has  not  been  executed 1227 

Proceedings  when  female  pregnant 1225 

Proceedings  upon  jury  finding  defendant  insane 1224 

Return  on  death  warrant 1230 

Resisting  officer  engaged  in note  1,  69 

Stay  of,  in  capital  cases 1220 

Suspension  of,  on  appeal 1243 

Stay  of,  before  adoption  of  code note  1,  1243 

Statement  of  testimony  to  be  transmitted  to  governor 1218 

When  female  pregnant,  finding  of  jury 1226 

EXECUTIVE  POWER  OF  THE  STATE: 

Offenses  against 65-77 

KSIECUTOR: 

Guilty  of  embezzlement  when 506 

EXEMPT: 

Who  are,  from  jury  duty C.  C.  P.,     200 

EXEMPTION: 

From  service  as  juror  not  ground  of  challenge 1075 

From  service  as  juror  not  ground  of  challenge note  1,  1075 

Issuing  false  certificate  of 649 

EXONERATION  OF  BAIL-See  Bail, 

EXPENSE: 

Of  arresting  fugitives  from  justice 1557 

Of  attendance  of  witness,  how  defrayed 1329 

Of  insane  defendant  committed  to  asylum 1373 

Of  trial  of  escape,  from  state  prison Ill 

EXPERTS: 

As  witnesses  on  trial  for  forgery 1107 

May  decipher  characters,  when C.  C.  P.,  1863 

May  prove  what  facts C.  C.  P.,  1870 

Unwritten  laws  of  sister  state  proved  by C.  C.  P.,  1902 

EXPIRATION  OF  TERM: 

Willful  exercise  of  functions  of  office  after 75 

EXPLOSION: 

Death  from 368 

EX  POST  FACTO  LAWS: 

Passage  forbidden  by  constitutional  provision note  1,  3 

What  are * note  2,  3 

What  are  not note  3,  3 

EXPOSURE: 

Of  person  affected  with  contagious  disease 394 

EXTORTION: 

Attempts  to  commit  by  verbal  threat. 524 

By  executive  officer 70 
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EXTORTlOl!^— Continued. 

By  judicial  officer 94 

Define.! 518 

Distinguished  from  larceny,  etc note  3,  484 

Obtaining  signature  by  means  of 522 

Official,  what  is note  1,  TO 

Officer  of  railroad  company  receiving  exorbitant  fare 525 

Punishment  of 520,  521 

Sending  threatening  letters  with  intent  to  commit. 523 

Sending  threatening  letters,  what  constitutes note  1,  523 

Sending  threatening  letter,  venue  where  laid note  2,  523 

What  threats  may  constitute 519 

What  sufficient  to  constitute note  1,  518 

Act  to  prevent,  from  candidates  for  office  (Appendix,  p.  554). 

EXTRADITION— See  Fugitives  from  Justice. 


F 
FACT: 

Court  must  not  charge  jury  upon  questions  of note  8,  1093 

FACTOR: 

Making  false  statement 536 

FALSE  CERTIFICATE: 

By  public  officer 167 

FALSE  CLAIM— See  Claim. 

FALSE  IMPRISONMENT: 

Defined 236 

Degree  of  restraint  sufficient  to  constitute note  1,  236 

Punishment  of 237 

FALSE  PERSONATION: 

In  certain  case 529 

Indictable  at  common  law note  1,  529 

Receiving  property  under 530 

Receiving  property  under,  not  larceny note  1,  530 

FALSE  PRETENSES: 

As  to  birth  of  child 156 

Conspiracy  to  obtain  property  under 182 

Evidence  of 1110 

False  representations,  to  induce  payment  of  debt,  not note  1,  532 

Inducement  and  fraudulent  purpose  must  be  proved note  1,  532 

Married  person  selling  land  under 534 

Must  relate  to  past  event note  1,  532 

Obtaining  property  under 532 

FALSE  STATEMENT: 

Consignee,  etc.,  making 536 

To  effect  market  price 395 
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FALSE  SWEARING— See  Oath;  Perjury. 

FALSE  WEIGHTS  AND  MEASURES: 

Detiued 652 

Making  use  of 6^ 

Stamping  on  casks  or  packages 654 

FAI.se  WHISKERS: 

Misdemeanor  to  wear,  when 185 

FALSIFICATION: 

Of  accounts  by  public  officer 424 

Of  public  records note  1,  113 

FALSIFYING: 

Evidence 132-138 

Records  and  documents 113-117 

FARO: 

Betting  at  is  not  gaming  under  statute note  1,  330 

FEES,  CONTINGENT: 

Not  maintenance  for  attorney  to  accept note  2,  161 

FEES.  EXCESSIVE: 

Public  officer  receiving 70 

FELONY: 

Agreement  to  commit  on  the  person  of  another  amounts  to  con- 
spiracy    184 

Challenge  to  juror  for,  cause  of  conviction  of 1072 

Defined   ' 17 

Defendant  must  be  present  when  arraigned  for 977 

Distinguished  from  misdemeanor note  1,  17 

Homicide,  committed  in  prevention  of note  1,  197 

Limitations  of  actions  for  800 

Person  charged  with  must  be  taken  before  whom 821 

Punishment  of 18 

FELONIES,  WHAT  ARE: 

Abduction  of  women 265 

Abduction  for  prostitution 267 

Ab<iuction  of  children 278 

Abortion 274 

Abortion,  advertising  means  to  procure 317 

Adding  to  or  subtracting  votes 51 

Administering  poison 216 

Administering  stupefying  drugs 222 

Adultery  of  two  married  persons,  act  following 267 

Aiding  violation  of  election  laws 52 

Altering  brands 357 

Altering  draft  of  bill  or  resolution 83 

Altering  enrolled  copy  of  either 84 

Altering  jury  list,  by  adding  names,  etc 116 

Arson 455 
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FELONIES,  WHAT  ARE— Continued, 

Asking  or  receiving  bribes  by  oflficer 68 

Assaults  to  murder  or  kill 217 

I        Assaults  to  rape  and  other  crimes 220 

Assaults  with  caustic,  etc 244 

Assaults  with  deadly  weapons 245 

Assisting  prisoner  to  escape 109 

Attempts  to  escape  state  prison 106 

Attempted  fraudulent  recovery  of  insurance 549 

Attempts  to  commit  crimes 663,  664 

Attempts  to  commit  crimes  by  poison 216 

Attempts  to  commit  crimes  by  deadly  weapons 217 

Bigamy 283,  284 

Bribes  of  members  of  the  legislature 57 

Bribe,  giving  or  offering  to 85 

Bribes,  receiving,  by 86 

Bribes  of  executive  officers 67 

Bribes,  attempts  with  jurors  95 

Bribes  of  common  council,  supervisors,  etc 165 

Bribes,  receiving  by  judges,  etc 93 

Burglary 460 

Burning  insured  property 548 

Burning  building  not  subject  of  arson 600 

Carrying  into  prison  aids  to  escape 110 

Changing  ballots  or  returns 43 

Child-stealing 278 

Child  substitution 157 

Compounding  ofifenscs. 153 

Convict  escaping  state  prison 105 

Counterfeiting  coin,  bullion,  etc 479 

Corrupt  collusion  by  superintendent  of  state  printing 100 

Counterfeiting  quicksilver  stamps 366 

Crime  against  nature 286 

Deserting  child 271 

Destroying  records  by  person  not  officer 114 

Destroying  jails 606 

Destroying  works  of  art,  etc 623 

Destroying  records  by  officers 113 

Disclosing  contents  of  telegraphic  message 619 

Dueling 226,  227 

Embezzlement  defined 503 

Embezzlement  of  accounts  and  falsifying  them 424 

Extortion  in  certain  cases 518 

Failing  to  cancel  warehouse  receipt 582 

Failing  to  designate  duplicate  bill  of  lading 580 

Falsifying  jury  list 1 17 

Forgery  generally,  uttering  notes,  etc 470 

Forgery  of  public  and  corporate  seal 472 

Forgery  of  records  and  returns 471 

Forgery  of  telegraphic  messages 474 

Forgery  of  notes,  bills,  etc.,  and  uttering 476 
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FELONIES,  WHAT  ARE— Coniinued. 

Forgery  of  election  returns,  etc 50 

Frands  in  registering  voters 42 

Frauds  in  presenting  bills  to  officers  for  payment 74 

Frauds  regarding  birth  of  infant 156 

Frauds  in  organizing  corporations 558 

Giving  bribes  to  members  of  legislature 85 

Giving  bribes  to  judges,  jurors,  referees,  etc 92 

Giving  bribes  to  common  council,  supervisors,  etc 165 

Grand  larceny 487 

Having  fraudulent  blank  license  receipts 432 

Housebreaking 461 

Illegal  voting 45,  61 

Incest 285 

Improper  attempt  to  influence  jurors 95 

Issuing  fictitious  bills  of  lading 577 

Issuing  fictitious  warehouse  receipts 578 

Issuing  and  circulating  paper  money 648 

Injuring  dams,  levees,  aqueducts,  etc 607 

Injuring  written  Instruments 617 

Injuring  highways,  private  ways,  etc 588 

Injuring  railroads  and  railroad  bridges 687 

Judicial  officer,  juror,  etc.,  receiving  bribe 93 

Keeping  portion  of  salary  from  clerks  employed  in  public  service 
(Appendix,  page  651). 

Kidnaping 207 

Larceny,  grand .• 487 

Larceny  out  of  state  of  property  received  in 497 

Larceny  records  by  officers 113 

Leaving  state  to  fight  duel 231 

Leaving  state  to  engage  in  prize  fight 414 

Making  false  entries  in  records  or  returns 471 

Making  fictitious  bills 476 

Making  counterfeit  dies  or  plates 480 

Making  false  manifests 541 

Manslaughter 192 

Masking  or  removing  signal  lights 610 

Married  person  selling  land  by  misrepresentation 534 

Marrying  under  false  personation 528 

Mayhem : 203 

Misprision  of  treason .- 38 

Misccmduct  of  captain  of  steamboat 348 

Misconduct  of  jurors,  referees,  etc 96 

Mismanagement  of  steam  boilers,  when 349 

Mock  auctions 535 

Murder 187 

Neglect  of  duty  by  board  of  examiners 441 

Neglect  to  pay  over  money  by  officer 425 

Offering  bribe  to  witness 137 

Obtaining  money  to  influence  vote  of  legislator 89 

Offering  forged  or  false  instrument  for  record 115 
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FELONIES,  WHAT  ARE— Continued. 

Ofifering  false  eWdence 132 

Officer  refusing  to  aurrender  books,  etc 76 

Officer  suffering  escapes 108 

Officer  receiving  bribes 93 

Officer  neglecting  to  pay  over  money ^p 

Officer  buying  scrip  or  l>eing  interested  in  contracts 71 

Perjury 118 

Perjury,  subornation  of 127 

Placing  steel  or  iron  in  saw  logs,  etc.  (Appendix,  p.  608). 

Possessing  counterfeit  bullion 479 

Possessing  forged  notes 475 

Preventing  meeting  of  legislature 81 

Preparing  false  evidence 134 

Poisoning  food,  medicine,  water,  etc 347 

Procuring  execution  of  innocent  person 128 

Prize  fighting. ...    412 

Prize  fighting  out  of  state,  leaving  to  fight 414 

Railroad,  placing  freight  in  rear  of  passenger  cars 392 

Rape 261 

Receiving  bribe  by  witness 138 

Resisting  process 411 

Rescuing  prisoners 101 

Robbery 211 

Seduction 266 

Selling  land  twice 633 

Selling  hypothecated  or  pledged  property 581 

Suffering  mischievous  animal  to  go  at  large,  when 399 

Superindendent  of  state  printing  interested  in  contract 99 

Telegraphic  message,  opening 621 

Treason 37 

Treason,  misprision  of 38 

Using  gunpowder  in  certain  way,  etc 601 

Vessel,  willfully  destroying 539,  540 

Violating  sepulture 290,  291 

Violating  election  laws 61 

Violation  of  laws  against  dealing  in  scrip 71 

FEMALE: 

Abduction  of 265 

Abduction  of,  for  purpose  of  prostitution 266 

Abduction  of,  under  eighteen  years  of  age,  from  parent 267 

Defendant,  under  sentence  of  death,  proceedings  when  supposed 

to  be  pregnant 1225 

Employing  to  sell  liquor  at  theaters,  etc 303 

Illegal  voting  by note  1,  45 

Procuring  to  perform  in  public,  where  liquors  are  sold '.  306 

Procuring,  for  purpose  of  having  illicit  carnal  intercourse,  .note  2,  266 

Prisoners,  to  be  separated  from  male 1599 

Resistance  on  jmrt  of,  should  be  established  in  rape note  1,  261 

Sexual  intercourse  with,  of  unsound  mind,  rape note  3,  261 
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FEMALE— Continued, 

Seduction  of,  act  following 267 

Under  ^n  years  of  age,  incapable  of  consenting  to  sexual  inter- 
course   note  2,  261 

^NCES: 

Tearing  dqwn,  act  following 602 

FERRY: 

Maintaining  unlawfully 386 

Neglecting  to  pay  toll  for  crossing 389 

Violating  conditions  of  undertaking  to  keep 387 

FICTITIOUS  NAME: 

Forgery  of,  to  note,  check,  etc note  1,  476 

Proceedings,  when  defendant  indicted  by 953,  989 

FIGHTING  DUEL— See  Duel. 

FINE: 

Duration  of  imprisonment  until  paid 1205,  1456 

Disposition  of 1457,  1570 

Imposed  on  corporation,  how  collected 1395 

Judgment  to  pay,  constitutes  a  lien 1206 

Judgment  to  pay,  how  executed 1214,  1215,  1456 

May  be  added  to  imprisonment 672 

Officer  failing  to  pay  over 427 

Payment  of note  1,  1205 

For  contempt C.  C.  P.,  1218 

FIRE: 

Larceny  of  goods  saved  from 500 

Obstructing  attempts  to  extinguish 385 

Prisoners  may  be  removed  in  case  of 1607 

Setting  woods  on 385 

FIRE-ARMS: 

Selling  to  Indians 398 

FIRE  DEPARTMENT: 

Officers  of,  issuing  false  certificate  of  exemption 649 

Members,  of  exempt  from  jury  duty _. C.  C.  P.,  2C0 

FISH: 

Acts  relating  to,  continued  in  force 23 

Acts  relating  to  (Appendix,  p.  549). 

Catching  in  San  Antonio  creek,  act  following 636 

Catching  young,  prohibited 636 

Maintaining  permanent  contrivance  for  catching 636 

Owners  of  dams  to  provide  fish-ladders,  etc 637 

Protection  of,  from 631-637 

Salmon  not  to  be  taken  at  certain  seasons 634 

Seine  may  extend  how  far 636 

Seizure  and  sale  of  nets,  etc.,  provided  for 636 

40 
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FISK— Continued. 

Sale  of  nets  under  seiznre  not  valid  without  judicial  condemnation, 

note  1 636 

Taking  or  destroying  by  certain  means 635 

Trout  not  to  be  taken  at  certain  seasons 633 

Trout  not  to  be  taken  except  by  hook  and  line 632 

FISH- WAYS: 

Act  to  provide  for  construction  of  (Appendix,  p.  549). 

FISHING: 

Acts  relating  to  (Appendix,  p.  539). 

FISHING  TACKLE: 

Seizure,  condemnation,  and  sale  of,  when  valid note  1,     636 

FIXTURES: 

Larceny  of 495 

FLIGHT: 

As  evidence  of  guilt note  13,  1102 

FLUME: 

Injuring  or  destroying 607 

Taking  water  from  or  obstructing 592 

FOOD: 

Adulterating 382 

Disposing  of  tainted 383 

Willfully  poisoning 347 

FORCE: 

What  degree  of,  may  be  used  in  making  arrest 843 

FORCIBLE  ENTRY  AND  DETAINER: 

Punishment  of 418 

FOREIGN  CONVICTION— See  Conviction. 

FOREIGN  CONVICTS: 

Importing 173 

FOREIGN  LAW: 

Acts  punishable  under 655 

Former  conviction  or  acquittal  under 656 

FOREMAN  OF  GRAND  JURY: 

Appointment  of 902 

Indictment  presented  by 944 

May  administer  oath  to  witnesses 918 

Oath  of 903 

Order  appointing,  need  not  be  entered  on  minutes,  when. .  .note  1,  902 

Presentment  must  be  signed  by , 931 

Signature  of,  to  indorsement  on  indictment,  what  sufficient. note  3,  940 

FORFEITURE  OF  BAIL: 

How  ordered * 1305 

How  disposed  of 1307,  1570 
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FORFEITURE  OF  BAIL—Continued, 

To  be  enforced  by  action 1306 

When  and  how  discharged 1305 

FORFEITURE  OF  CHARTER: 

By  corporation  for  employing  Chinese '. 179 

FORFEITURE  OF  OFFICE: 

By  member  of  legislature  convicted  of  crime 88 

For  asking  or  receiving  bribes 68 

For  acting  without  qualifying 65 

For  conviction  of  crime 98 

For  inhumanity  to  prisoners 147 

For  receiving  reward  for  appointment 74 

For  viohition  of  duties 661 

FORFEITURE  OF  PROPERTY: 

Conviction  of  crime  does  not  work 677 

FORGERY: 

Defined note  1,  470 

Evidence  of  experts  on  trial  for 1107 

Evidence  on  indictment  for  forging  name  of  fictitious  person. note  1,  476 

Instrument  must  be  such  as,  if  genuine,  would  be  effective,  .note  1,  471 

Indictment  for,  also  charging  defendant  with  having  altered,  note  3,  954 

Indictment  for  forging  bank  bills  need  not  state  what note  1,  956 

Indictment  for note  29,  959 

Making,  passing,  or  uttering  forged  bills 476 

Offering  forged  instruments  for  record 115 

Offering  forged  instruments  in  evidence •.  132 

Of  election  returns 50 

Of  trade-marks 350 

Of  records,  wills,  notes,  etc 470,  471 

Of  records,  wills,  notes,  etc note  3,  470 

Of  public  and  corporate  seals 472 

Of  telegraphic  messages 474 

Of  bank  bills,  etc.,  proof  of  incorporation note  1,  1 107 

Punishment  of 473 

Possessing  or  receiving  forged  notes,  etc 475 

Pleading  in  indictment  for,  in  certain  cases 965 

Restoring  canceled  ticket,  etc,  of  railroad  company 482 

Uttering  forged  instruments HOte  2,  470 

What  has  been  held  to  constitute note  1,  470 

FORM: 

Of  warrant  of  arrest 814,  1427 

Of  commitment 863,  872,  873,     877 

Of  bench  warrant 936,  981,  1197 

Of  indictment , 951 

Of  undertaking  on  bail 1278,  1316 

Of  subpoena 1327 

Of  summons  against  corporations 1391 

Of  coroner's  warrant , 1518 

Of  search  warrant 1529 
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FRANCHISE,  ELECTIVE: 

Crimes  against 41-^ 

FRAUD: 

•    Actual  and  constractiye  defined note  1,  531 

As  to  birtli  of  child 156 

Consignee,  etc.,  making  false  statement 536 

Destroying  vessels 539 

Destroying  insured  property 548 

In  concealing  property  by  debtor 154 

In  concealing  property  by  defendant • 155 

In  deceiving  witness 133 

In  fitting  out  vessels 541 

In  keeping  accounts  of  corporations 563 

In  procuring  organization  of  corporationa 55S 

In  subscriptions  of  stock  of  corporations 557 

In  special  partnership 358 

In  presenting  proofs  of  property 549 

In  publishing  prospectus  of  corporation 559 

In  substituting  child 157 

In  corporate  management 557-572 

Regarding  wrecked  property 554 

Selling  land  twice 533 

Selling  pledged  property 581 

Winning  at  play  by  means  of 332 

FRAUDULENT  CONCEALMENT: 

Of  property  by  debtor 154 

Of  property  by  defendant 155 

FRAUDULENT  CONVEYANCE: 

Penalty  for  being  party  to 531 

FRAUDULENT  DOCUMENTS: 

Issuing,  etc 577,  583 

See  FoBOBBY. 

FRAUDULENT  INSOLVENCIES: 

By  corporations,  etc 557-572 

FREEHOLD: 

Malicious  injury  to 602 

FREIGHTS  AND  FARES: 

Overcharges  by  railroad  officer 625 

Act  relating  to  (Appendix,  p.  548). 

FREIGHT  CAR: 

Does  not  include  baggage,  mail,  or  express 392 

Placing  in  rear  of  passenger 392 

FUGITIVES  FROM  JUSTICE: 

Arrest  and  commitment  of 1550,  1551 

Arrest  and  commitment  of note  1,  1549 
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FUGITIVES  FEOM  JVBTICE— Continued. 

Application  for  release  of,  on  habeas  corpus note  8,  1548 

Admission  of,  to  bail 1552 

Charge  against,  when  sufficient note  2,  1548 

Constitutional  provisions  respecting  extradition note  1,  1548 

District  attorney  to  be  notified  of  arrest  of 1553 

Duty  of  district  attorney  in  regard  to 1554 

Demand  of  executive,  how  made note  5,  1548 

Detention  of,  release  by  habeas  corpus not«  5,  1487 

Evidence  of  charge  against note  7,  1548 

Expense  incurred  in  arrest  of 1557 

From  another  state,  when  to  be  delivered  up 1548 

From  this  state 1557 

Flight  of,  what  constitutes note  4,  1548 

For  what  crimes  may  be  apprehended note  3,  1548 

Magistrate  to  issue  warrant,  when 1549 

No  fee  or  reward  for  arresting,  when 1558 

Officer  receiving  compensation  for  arresting 144 

Proceedings  against,  to  be  transmitted 1556 

Rewards  for  apprehension  of 1547 

To  whom  delivered note  6,  1548 

Warrant  of  arrest  for note  2,  1549 

Warrant  of  executive note  1,  1555 

When  must  be  discharged 1555 

FUNDING  ACTS: 

Continued  in  force 23 


G 

GAMBLING  OR  GAMING: 

Duties  of  officers  in  regard  to 335 

Indictment  for note  30,  959 

Prohibited,  penalty  for 330 

Permitting,  in  house  owned  or  rented 331 

Privilege  of  witness  to 334 

Permitting  minor  to  play  at 336 

Prevailing  upon  persons  to  attend  place  of 318 

Winning  at,  by  fraudulent  means 332 

Witness  to,  neglecting  or  refusing  to  attend  trial 333 

What  constitutes,  under  the  law note  1,  330 

GAME: 

Having  in  possession  during  close  season 629 

Trapping  forbidden 631 

Violating  laws  for  preservation  of 626-628 

Protection  of,  certain  acts  for  (Appendix,  p.  550). 

GAS: 

Stealing 498 

GASPIPES: 

Injuring  or  obstructing 624 


Digitized  by 


Google 


630  INDEX. 

GATE: 

Paflsing  through  or  leaving  open,  act  following 602 

GENDER: 

Use  of  masculine,  in  code,  inclades  what 7 

GIFT  ENTERPKISE— See  Lotteby. 

GLANDERS: 

Animals  having  to  be  killed 401 

Sale,  or  exposure  for  sale,  of  animals  having 400 

GOATS: 

Feloniously  taking,  grand  larceny 487 

Act  relating  to  (Appendix,  p.  550). 

GOODS: 

Personal  property  includes 7 

Retaking,  from  custody  of  officer 102 

Stolen,  retaking  of,  by  owner note  1,  153 

See  Stolen  Propkbty. 

GOVERNOR: 

Duties  of,  in  regard  to  death  sentence 1218,  1219 

Demand  by,  for  fugitive  from  justice note  5,  1648 

Liable  to  impeachment 737 

May  order  out  troops  to  aid  in  executing  process 725 

May  order  out  troops  to  suppress  riot 728 

May,  in  certain  cases,  declare  county  in  insurrection 732 

May  revoke  such  proclamation 733 

May  grant  commutations,  reprieves,  and  pardons 1417 

May  offer  reward  for  apprehension  of  fugitives 1547 

Power  of,  in  convictions  for  treason 1418 

To  communicate  to  legislature  pardons,  etc.,  granted 1418 

To  act  as  state  prison  director 1513 

Warrant  of,  for  arrest  of  fugitive  from  justice note  1,  1555 

GRAIN: 

Burning  stacks  of 600 

Injuries  to  growing 604 

GRAND  JUROR: 

Acting  after  challenge  allowed 164 

Disclosing  fact  of  indictment  having  been  found 168 

Disclosing  what  transpired  before  grand  jury 169 

Oath  of 904 

See  Challenge;  Jury. 

GRAND  JURY: 

Appointment  of  foreman  of 902 

Act  relating  to  interpreters  before,  act  following 925 

Cause  of  challenge  to  panel , 895 

Cause  of  challenge  to  individual  juror 896 

Challenge,  how  taken  and  tried 897 

Charge  of  court  to 905 

Challenge  to  panel,  when  and  how  made , note  1,  895 


Digitized  by 


Google 


INDEX.  631 

GRAND  JVBY— Continued. 

Challenge  to  individual  juror,  when  made note  1,  896 

Case  resubmitted  to,  after  discharge note  1,  942 

Decision  upon  challenge 898 

Denial  of  right  of  challenge,  effect  of,  on  indictment note  1,  895 

Depositions  may  be  used  before note  1,  919 

Defendant  may  testify  before note  1,  920 

Degree  of  evidence  to  warrant  indictment 921 

Duty  of,  in  finding  indictment note  1,  921 

Effect  of  allowing  challenge  to  panel  of 899 

EiSect  of  allowing  challenge  to  individual  juror 900 

Evidence  receivable  before 919 

Evidence  receivable  before note  2,  920 

Entitled  to  access  to  public  prisons 924 

Examination  and  dismissal  of  charge  by,  not  jeopardy note  1,  687 

Foreman  of,  may  administer  oath  to  witnesses 918 

Indictment  by,  defined 917 

Indictment  by,  must  be  by  twelve  members 940 

If  indictment  found,  depositions  to  be  returned 941 

Jurors  must  declare  their  knowledge  as  to  crimes 922 

Juror  not  to  be  questioned  for  his  conduct 927 

Member  of,  to  whom  challenge  allowed,  present  when  indictment 

presented note  1,  900 

Must  inquire  into  cases  of  all  persons  under  arrest 923 

Must  inquire  into  cases  of  all  persons  under  arrest note  1,  923 

Members  of,  not  responsible  in  civil  damages note  1,  927 

May  present  accusation  against  public  officer 758 

Must  examine  books  of  county  officers 928 

Not  bound  to  hear  certain  evidence : 920 

Objections  to,  can  only  be  taken  by  challenge 901 

Oath  of  foreman  of 903 

Oath  of  members  of 904 

Order  for  special 908 

Order  for  special,  how  executed 909 

Order  appointing  foreman  of note  1,  902 

Obligation  of  secrecy *. note  1,  926 

Powers  of » 915 

Powers  of note  1,  915 

Presentment  by,  defined 916 

Presentment  by,  must  be  by  twelve  members 931 

Public  prisons,  entitled  to  access  to 924 

Persons  present  other  than  jurors  and  witnesses note  1,  925 

Presentment  by,  how  made 944 

Betirement  and  discharge  of 906 

Resubmission  of  charge  to 942,  1008 

Special 907 

Summoning  special note  1,  907 

Special,  how  formed 910 

Secrets  of,  to  be  kept 926 

To  investigate  charges  against  corporations 1395 

Who  may  challenge 894 
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GRAND  JURY— Continued, 

Who  may  be  present  at  sessions  of 925 

When  and  from  whom  may  ask  advice 925 

Defined C.  C.  P.,  192 

How  constituted C.  C.  P.,  242 

Impaneled,  when C.  C.  P.,  241 

Proceedings,  regulated  by  Penal  Code 243 

See  Challenge;  Grand  Juror;  iNDiCTBfENT;  Jury. 

GRAND  LARCENY: 

Defined 487 

See  Larceny. 
GRATUITY— See  Reward. 

GRAVES— See  Sepulture. 

GROUSE: 

Destruction  of,  when  prohibited 626 

GROWING  CROPS: 

Injuries  to 604 

GUARD: 

Of  jail  suffering  prisoners  to  escape 108 

Of  jails 1610 

GUARDIAN: 

Substituting  one  child  for  another  with  intent  to  deceive 157 

GUIDE-BOARDS: 

Injuring 590 

GUILT: 

Reasonable  doubt  as  to  ground  for  acquittal 1096 

GUILTY: 

Plea  of 1016 

Plea  of note  2,  1016 

Plea,  form  of 1017 

Plea  of,  how  altered  or  withdrawn 1018 

Verdict  of,  general  effect  of note  2,  1151 

GUNPOWDER: 

Keeping  unlawfully 375 

Using  in  destroying  or  injuring  buildings 601 


H 

HABITATION: 

Homicide  in  defense  of,  justifiable note  2,     197 

HABEAS  CORPUS: 

Application  for  writ,  how  made 1474 

Application  for  writ,  what  to  contain note  2,  1474 

Application  by  party  committed  for  contempt note  4,  1487 

Application  by  fugitive  from  justice note  8,  1548 
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HABEAS  CORTVS— Continued,     - 

Admission  to  bail  on note  1,  1277 

Bail  on 1286 

Body  must  be  produced,  when 1481 

By  whom  writ  issued  and  to  whom  returnable 1475,  1504 

Commitment  proceedings,  when  defective * note  1,  1487 

Commitment  without  reasonable  or  probable  cause note  3,  1487 

Concealing  person  entitled  to  benefit  of 364 

Disobedience  of  writ 1480 

Defect  in  form  of  return,  when  immaterial 1495 

Disposition  of  party  pending  proceedings 1494 

Damages  for  failure  to  grant  or  obey  writ 1505 

Defect  in  form  of  writ,  not  ground  of  discharge 1488 

For  purposes  of  bail 1489 

For  purposes  of  bail note  1,  1491 

Grounds  of  discharge  in  certain  cases 1487 

Hearing  on  return  to  writ 1483 

Imprisonment  after  discharge  on 1496 

Insufficiency    of    facts    stated    in    complaint    to    constitute    a 

crime note  2,  1487 

Judge  may  take  bail 1491 

Judge,  when  to  remand  prisoner 1492 

Order  holding  accused  to  answer  will  not  be  reviewed  on. .  .note  1,     872 

Party  detained  for  requisition  for  fugitive  from  justice. note  6,  1487 

Proceedings  on  hearing 1484 

Person  in  illegal  restraint  may  be  committed  to  custody 1493 

Return,  what  to  contain 1480 

Refusal  to  issue  or  obey  writ 362 

Reconfining  persons  discharged  upon  writ  of    363 

Res  adjudicata  no  application  to  proceedings  on note  1,  1476 

Service  of  warrant 1502 

Wlio  may  prosecute  writ 1475 

Writ  of  jurisdiction  to  issue note  1,  1475 

Writ,  nature  of note  1,  1473 

Writ,  office  of note  3,  1473 

Writ,  privilege  of,  not  to  be  suspended note  2,  1473 

Writ,  return  to note  1,  1480 

Writ,  to  contain  what 1477 

Writ,  by  whom  issued 1475 

Writ,  to  be  granted  without  delay 1476 

Writ,  how  served 1479 

Writ  of,  not  a  writ  of  error note  4,  1473 

Writ  of,  when  party  charged  with  assault  and  battery note  1,     242 

When  hearing  may  proceed  without  body 1482 

When  court  may  discharge  party 1485 

When  court  may  remand  party 1486 

Warrant,  by  whom  issued  and  when  returnable 1503 

Warrant  may  issue  in  certain  cases  instead  of  writ 1497 

Warrant,  return  and  hearing  on 1500 

Warrant,  party  may  be  discharged  or  remanded 1501 

Where  returnable 1504 
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HABEAS  CORPVS— Continued, 

Warrant  may  include  person  charged  with  illegal  detention 1498 

Warrant,  how  executed . , 1499 

Who  may  apply  for  writ  of note  1,  1474 

HANDWRITING:       . 

Comparisons  of,  how  made C.  C.  P.,  1945 

Evidence  of C.  C.  P.,  1943 

Evidence  of,  by  comparison C  C.  P.,  1944 

Entries  of  decedents,  when  evidence. C.  C.  P.,  1946 

HANGING: 

Punishment  of  death  inflicted  by 1228 

HARBOR: 

Obstruction  of,  navigation  of 613 

HAY: 

Burning  stack  of 600 

Ton  of,  to  be  full  weight 655 

HEAD-NOTES: 

Of  chapters  of  code,  changes  in note  1,     806 

HEALTH  LAWS: 

Neglecting  to  perform  duties  under 378 

Violation  of 377 

HEARSAY  EVIDENCE: 

Admissions  and  confessions note  1,  1102 

Dying  declarations note  10,  1102 

See  EviDENCB. 

HELD  TO  ANSWER: 

Setting  aside  information  because  defendant  has  not  been,  .note  5,    995 

HEREDITAMENTS: 

Word  real  property  includes 7 

HIGHWAYS: 

Malicious  injury -to 688 

Obstructing  use  of 370 

Racing  on 396 

Railroad  crossing,  neglecting  to  sound  bell  or  whistle 390 

Sections  of  Political  Code  relating  to  (Appendix,  p.  650). 

HOG: 

Feloniously  taking,  is  grand  larceny 487 

HOLDING  TO  ANSWER: 

See  ExAiONATTON  OP  Charge. 

HOME  OF  INEBRIATES: 

Act  continued  in  force 23 

HOMICIDE: 

Attempts  to  commit 216 

Assaults  to  commit 217 
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nOUICTDE—Coniinued, 

Bare  fear  does  not  justify 198 

Bare  fear  does  not  justify note  1,  198 

Committed  in  order  to  prevent  felony note  1,  197 

Excusable 195 

Excusable  de6ned *. note  1,  195 

Evidence  of  character  of  deceased note  22,  1 102 

In  obedience  to  judgment  of  competent  court note  1,  196 

In  making  arrest ^ note  2,  196 

In  execution  of  legal  process note  2,  196 

Justifiable 196,  197. 

Justifiable  and  excusable  not  punishable 199 

Jurisdiction  of  indictment  for  murder  in  certain  cases 790 

Limitation  of  action  for  murder 799 

Manslaughter  defined 192 

Murder  defined 187 

Murder,  degrees  of 189 

Party  injured  must  die  within  a  year  and  a  day 194 

Punishment  of  manslaughter 193 

Punishment  of  murder 190 

Res  gestae,  what  constitutes note  20,  1102 

Self-defense,  law  of note  2,  197 

Threats,  evidence  of note  26,  1102 

Voluntary  and  involuntary  manslaughter 192 

Wlien  burden  of  proof  shifts  at  trial 1105 

See  Manslauohteb;  Murdkb. 

HORSE: 

Altering  brand  of 357 

Feloniously  taking,  is  grand  larceny 487 

Having  glanders,  selling  or  exposing  for  sale 400 

HORSE-RACING— See  Racing. 

• 

HOSPITAL: 

Keeping  in  cities  for  persons  having  contagious  disease 373 

OflBcer,  etc.,  exempt  from  jury  duty C.  C.  P.,  200 

HOTEL: 

May  be  kept  open  on  Sunday 301 

HOTEL-KEEPER— See  Innkeepeb. 

HOURS  OF  LABOR: 

By  minors  not  required 651 

HOUSE: 

Keeping  disorderly 316 

See  DI30BDEBLY  House. 

HOUSE-BREAKING—See  Bubglaby. 

HOUSE  OF  ILL-FAME-See  Ill-fame. 

HUMBOLDT  BAY: 

Throwing  sawdust  into 612 
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HUNTING: 

On  inclosed  grounds,  act  relating  to  (Appendix,  p.  551). 

HUSBAND  AND  WIFE: 

Coercion  of  wife note  13,  26 

Deceiving  wife  by  personating  husband note  7,  261 

Homicide,  in  defense  of,  justifiable 197 

Incompetent  as  witnesses 1322 

Incompetent  as  witnesses note  1,  1322 

Incompetent  as  witnesses C.  C.  P. ,  1881 

May  occupy  same  room  in  jail 1599 

Selling  lands  under  false  pretenses 534 


I 
IDIOTS: 

Incapable  of  committing  crimes 26 

See  Insane  Persons;  Insanity. 
IGNORANCE: 

Negatives  criminal  intent,  when note  9,  26 

Of  fact,  defense  for  crime  committed  under 26 

Of  law  excuses  illegal  voting,  how  far note  1,  45 

See  Error;  Mistake, 
ILLEGAL  VOTING: 

Declared  a  felony 45 

Ignorance  of  law  excuses,  how  far note  1,  45 

ILL-FAME: 

Admitting  minor  to  house  of 309 

Enticing  woman  into note  1,  226 

House  of,  what  is note  1,  315 

Keeping  or  residing  in  house  of 315 

Prevailing  upon  person  to  visit  house  ©f 318 

Suppression  of  houses  of,  act  for 23 

ILLNESS: 

Of  juror  as  ground  for  discharge  of  jury 1 123 

IMPEACHMENT: 

Articles  of,  how  prepared 738 

Articles  of,  to  whom  delivered 739 

Certain  officers  liable  to , 737 

Defendant  may  answer  or  demur  to  articles  of 743 

Effect  of  judgment  of  suspension  from  office 750 

If  demurrer  overruled,  defendant  must  answer 744 

Judgment  on  conviction,  how  pronounced 747,  748 

Must  be  tried  by  senate 738 

Nature  of  judgment 749 

Not  a  bar  to  indictment  or  information 753 

Officer  on  trial  disqualified  until  acquitted 751 

Of  lieutenant-governor *. 752 

Proceedings  on  failure  to  appear 742 

Procedure  on  presentment  and  trial note  1,  738 
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IMPEACHMENT— Con^inr/<w;. 

Power  of  governor  to  grant  reprievea  does  not  extend  to 1417 

Right  of,  preserved 10 

Service  on  defendant 741 

Senate  must  be  sworn  on  trial  of 745 

Sergeant-at-arms  to  execute  process note  1,  742 

Time  of  hearing 740 

Two  thirds  necessary  to  conviction 746 

Vacancy  occurring  by,  how  filled 751 

IMPEACHMENT  OF  WITNESS: 

By  evidence  of  contradictory  statements note  35,  1102 

By  party  producing note  33,  1 102 

How  accomplished note  27,  1321 

Of  adverse  witness note  34,  1102 

IMPERSONATION,  FALSE— See  False  Personation. 

IMPLIED  BIAS: 

Causes  of  challenge  for 1074 

See  Challenge. 

IMPRISONMENT: 

Before  conviction,  unnecessary  restraint 688 

Civil  rights  suspended  during 673 

Civil  death  from. 674 

Convict  protected  during 676 

Duty  of  sheriflf  on  receiving  copy  of  judgment  of 1216 

Duration,  on  judgment  to  pay  fine 1205 

For  Ufe 671 

Fine  may  be  added  to 672 

Forfeiture  resulting  from 677 

Judgment  of,  how  executed 1215,  1455 

Prisoner  not  incompetent  as  witness 675 

Prisoner  competent  to  convey  property » 675 

Second  term  of,  when  commences 669 

Term  of,  on  certain  judgment,  when  to  commence 1205 

Unnecessary  before  conviction note  2,     688 

WTien  for  contempt  of  court C.  C.  P.,  1219 

IMPROVEMENTS,  PUBLIC: 

Injuring 622 

INCEST: 

Jurisdiction  of  indictment  for 785 

Punishment  of 285 

INCLOSURES: 

Passing  through  and  leaving  open,  act  following 602 

INCORPORATION: 

Proof  of,  on  charge  of  forging  bank  bills,  etc note  1,  1107 

INDEBTEDNESS,  EVIDENCE  OF— See  Evidence  op  Indebtedness. 
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INDECENT: 

Articles  to  be  seized 312 

Articles,  character  of  to  be  determined 313 

Articles  to  be  destroyed 314 

Exposure  of  person,  exhibition  of  pictures,  etc 311 

Public  exposures  at  common  law note  1,  311 

INDIANS: 

Not  punishable  as  vagrants 647 

Selling  liquor  to 3^ 

Selling  fire-arms  and  ammunition  to * 398 

INDICTABLE  NEGLIGENCE— See  Negligence;  Omission. 

INDICTMENT: 

Alteration  of,  after  filing note  1,  113 

Against  officer  of  corporation,  for  misconduct note  1,  563 

Against  officer  of  corporation,   for  making  and  publishing  false 

statement note  1,  664 

Accused  need  not  be  present  at  finding  of note  1,  915 

Against  defendant  not  in  custody note  1 ,  945 

Allegation  of,  time,  what  sufficient not'C  1,  955 

Allegation  in,  as  to  person  injured .^ 956 

Allegation  in,  as  to  person  injured note  1,  956 

Acts  constituting  offense,  how  stated note  8,  959 

Acts  constituting  offense,  conjunctive  statement note  9,  959 

Against  accessory  before  the  fact note  12,  959 

Against  accessory note  13,  959 

Against  several 970 

Accessory  treated  as  principal 971 

Against  judge  of  superior  court 1029 

Against  corporations , 1396 

Conspiracy  to  procure  false  and  malicious 182 

Charging  assault  with  a  deadly  weapon,  must  allege  what,  .note  1,  245 

Charging  robbery  includes  larceny note  6,  484 

Charging  two  offenses,  objection,  how  taken note  1,  954 

Charging  more  than  one  offense,  when note  2,  954 

Charging  one  offense  only ; note  3,  954 

Construction  of  words  used  in  957-958 

Construction,  rule  of note  1,  957 

Counts,  number  of,  may  contain note  10,  959 

Crimes  must  be  prosecuted  by  information  or 682 

Disclosing  fact  of,  having  been  found  by  juror,  etc 168 

Distinguished  from  presentment note  1,  916 

Defined 917 

Degree  of  evidence  to  warrant 921 

Duty  of  grand  jury  in  relation  to note  1,  921 

Defects  in,  not  cured  by  verdict note  1,  1151 

Effect  of  dismissal  of 942 

Effect  of  person  not  juror  being  present  when  found note  1,  925 

Effect  of  order  for  resubmission  of  charge 998 

Effect  of  failure  to  read ' note  2,  1093 
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INDICTMENT— Cowfontt€(f. 

First  pleading  by  the  people,  information  or 949 

Former  conviction  or  acquittal,  bar  to 793 

Former  conviction  or  acquittal  in  another  county 794 

Found  after  challenge  to  panel  allowed 899 

Form  of 951 

Failure  to  read,  on  trial note  1,  1404 

Formal  defect  does  not  vitiate note  1,  960 

Foreman  of  grand  jury  must  indorse. note  3,  940 

For  abortion note  11,  959 

For  adultery note  1,  266 

For  altering  brands note  15,  969 

For  arson note  16,  959 

For  arson  to  obtain  insurance,   name  of   company  erroneously 

stated note  1,  956 

For  assault .' note  17,  959 

For  assault  with  deadly  weapon note  18,  959 

For  assault  to  commit  murder note  19,  959 

For  assault  to  commit  rape note  20,  959 

For  assault  .to  commit  rape note  2,  220 

For  attempt  to  kill  by  poison note  1,  216 

For  bigamy note  1,  281 

For  burning  insured  property note  1,  548 

For  burning  insured  property note  24,  •   959 

For  burglary note  2,  459 

For  burglary note  23,  959 

For  bribery note  22,  959 

For  common  barratry note  1,  158 

For  compounding  lelony note  1,  153 

For  conspiracy note  25,  959 

For  conspiracy note  2,  1104 

For  counterfeiting note  26,  959 

For  crime  against  nature note  27,  959 

For  embezzlement note  28,  959 

For  embezzlement,  must  describe  property note  4,  503 

For  embezzlement,  may  charge  larceny  ....    note  4,  503 

For  felony,  must  be  found  within  what  time 800 

For  forgery note  29,  959 

For  gaming ^ note  30,  959 

For  kidnaping note  1,  207 

For  larceny note  5,  484 

For  larceny note  31,  959 

For  larceny  should  state  value,  when note  1,  487 

For  libel note  32,  959 

For  manslaughter note  33,  959 

For  mayhem note  1,  203 

For  misdemeanor,  limitation  of 801 

For  murder note  3,  189 

For  murder note  35,  959 

For  perjury note  3,  118 

For  perjury note  36,  959 
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mDlCTUENT— Continued, 

Fpr  possessing  forged  notes note  1,  475 

For  rape note  37,  959 

For  rape^ note  1,  261 

For  rape note  9,  261 

For  receiving  stolen  property note  1,  496 

For  receiving  stolen  property note  38,  959 

For  riot note  39,  959 

For  robbery note  40,  959 

For  seduction note  41,  959 

For  selling  land  twice note  1,  533 

For  selling  land  twice note  42,  959 

For  subornation  of  perjury note  2,  127 

For  treason 1103 

For  violating  sepulture note  43,  959 

How  presented  and  filed 944 

Impeachment  not  to  bar 753 

Includes  every  lesser  grade  of  same  offense note  1,  687 

In  what  court  found 890 

If  not  found,  depositions  to  be  returned  to  court 941 

If  for  felony,  defendant  committed  to  custody , 985 

Indorsement  of  names  of  witnesses  on note  1,  943 

If  not  found,  defendant  to  be  discharged,  when note  1,  942 

If  not  found,  indorsement note  1,  941 

Invalid  if  privilege  of  challenging  grand  jury  be  denied. note  1,  895 

Jurisdiction  of,  for  kidnaping,  abduction,  etc 784 

Jurisdiction  of,  for  bigamy  or  incest 785 

Jurisdiction  of,  when  property  stolen  in  one  county  and  taken  to 

another 786 

Jurisdiction  of,  for  escaping  from  prison 787 

Jurisdiction  of,  for  treason 788 

Jurisdiction  of,  stealing  prox)erty  out  of,  and  bringing  into  state  . .  789 

Jurisdiction  of,  for  murder,  where  party  dies  in  this  state 790 

Jurisdiction  of,  against  accessory 791 

Joint,  when  separate  trial  may  be  had note  1,  1098 

Must  be  found  by  twelve  jurors,  indorsed,  etc 940 

Must  be  direct  and  certain 952 

Must  charge  what 954 

Motion  to  set  aside  when  heard 997 

Motion  to  set  aside,  denied  or  granted,  what  proceedings  had 997 

Manner  of  charging  offense note  1,  958 

Misdemeanor  may  be  prosecuted  by note  1,  888 

Must  aver,  what note  1,  211 

Must  show  that  offense  is  not  barred note  1,  800 

Must  be  read  when 1093 

Names  of  witnesses  to  be  placed  at  foot  of 943 

Name  by  which  defendant  charged  in,  not  material note  1,  953 

Number  of  grand  jurors  to  be  present  at  finding  of 940 

Number  of  grand  jurors  to  be  present  at  finding  of note  1,  940 

Not  vitiated  because  challenged  grand  juror  in  court  when  pre- 
sented   note  1,  900 
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INDICTMENT— Con«mt/«?. 

Objections  to,  waived,  when 996 

Proceedings  on,  when  defendant  is  not  in  custody 945 

Pleading  in,  for  libel 964 

Pleading  in,  for  forgery 965 

Pleading  in,  for  perjury 966 

Pleading  in,  for  larceny  or  embezzlement 967 

Pleading  in  for  selling  obscene  books,  etc 968 

Principal  and  accessory 971 

Presentment  of,  compliance  with  statute  required note  1,  944 

Reciting  private  statutes,  common  law  rule note  1,  963 

Refusing  to  answer 1024 

Setting  aside  grounds  of  motion note  1,  995 

Setting  aside,  does  not  amount  to  acquittal note  1,  687 

Should  aver  what,  when  defendant  has  been  out  of  state. .  .note  1,  802 

Should  be  certified  to  be  a  true  bill note  2,  940 

Sufficient,  when .* note  1,  952 

Time  of  committing  offense  need  not  be  stated 955 

Title  of  action  in note  1,  950 

Venue,  statement  of not«  7,  959 

When  considered  found 803 

What  prosecutions  must  be  by 888 

W^hat  to  contain 950 

When  b^und  by  fictitious  name 953 

When  sufficient 959 

When  not  insufficient 960 

What  need  not  be  stated  in 961 

When  set  aside  on  motion 995 

When  order  to  set  aside,  no  bar  to  further  prosecution 999 

Where  crime  committe<l  partly  in  two  counties note  2,  781 

When  true  name  of  defendant  not  stated note  1,  950 

When  proof  varies  from note  1,  1021 

See  Dbmurrer;  Grand  Jury;  Information;  Limitation;  Plea;  Present- 
ment; Setting  aside  Indictment;  Venue. 

INDIRECT  EVIDENCE: 

Defined C.  C.  P.,  1832 

INDISPENSABLE  EVIDENCE: 

Defined C.  C.  P.,  1836 

INDORSEMENT: 

Of  commitment  on  warrant  of  arrest 863 

Of  commitment  when  offense  not  bailable 873 

Of  magistrate,  when  defendant  held  to  answer 872 

Of  magistrate,  when  defendant  discharged 871 

On  indictment    940 

On  indictment note  2,  940 

Of  names  of  witnesses  on  indictment note  1,  943 

On  warrant  of  arrest 819 

On  order  for  admission  to  bail 982 

When  indictment  not  found note  1,  941 

41 
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INEBRIATE,  HOME  OF: 

Act  continued  in  force 23 

INFANT: 

Security  required  for  appearance  as  witness 880 

See  Minor. 

INFERENCE: 

Defined C.  C.  P.,  1958 

How  founded C.  C.  P.,  1960 

INFLUENCE: 

Obtaining  money  under  pretense  of  influencing  legislator 89 

INFORMAL  VERDICT: 

When  sufficient , note  1,  1162 

See  Verdict. 

INFORMATION: 

Against  several 970 

Against  judge  of  superior  court .•.  1029 

Against  corporations 1390 

Allegation  in,  as  to  person  injured 956 

Charging  two  offenses,  objection,  how  taken note  1,  954 

Construction,  of  words  used  in 957 

Crimes  must  be  prosecuted  by 682 

Defined 806 

Examination  of  prosecutor  and  witnesses  upon 811 

Effect  of  order  of  resubmission ^ 998 

Effect  of  failure  to  read note  2,  1093 

First  pleading  by  people,  indictment  or 949 

Form  of 951 

*  For  felony,  must  be  filed  within  what  time 800 

For  misdemeanor,  limitation  of 802 

For  reiuoval  of  public  officer 889 

For  treason,  overt  acts  to  be  charged 1 103 

In  what  court  filed 890 

If  for  felony,  defendant  to  be  committed  to  custody 985 

Language  of  statute  need  not  be  followed 958 

Motion  to  set  aside,  when  heard,  proceedings 997 

Must  be  filed  within  what  time 809 

Must  be  direct  and  certain 952 

Must  charge,  what 954 

Must  be  read,  when , 1093 

Objections  to,  waived,  unless  motion  made  to  set  aside 996 

Of  threatened  offense 701 

Of  committed  offense,  must  be  filed 849 

Order  setting  aside  no  bar  to  further  prosecution 999 

Pendency  of,  does  not  prevent  presentment  of  another  for  same 

offense note  1,  687 

Pleading  in,  for  forgery 965 

Pleading  in,  for  indecent  publication 968 

Pleading  in,  for  larceny  or  embezzlement 967 

Pleading  in,  for  libel 964 


Digitized  by 


Google 


INDEX.  643 

mrORMATIOJr— Con^iwttcrf. 

Pleading  in,  for  perjury 966 

Principal  and  accessory 971 

Prosecutions  by  constitutional note  1,  809 

Refusing  to  answer 1024 

Setting  aside  grounds  of  motion note  1,  995 

Sufficient,  if  substance  of  offense  stated note  1,  948 

Time  of  commission  of  offense  need  not  be  stated 955 

Title  of  action  in note  1,  950 

Variance  between  proof  and note  1,  1021 

What  prosecutions  must  be  by 888,  889 

What  to  contain ; 950 

What  to  contain note  1,  809 

What  need  not  be  stated  in 961 

When  defendant  charged  by  fictitious  name 953 

When  sufficient 959,  960 

When  set  aside  on  motion 995 

See  Accusation;  Demubrer;  Indictment;  Plea;  Variance. 

INFORMER: 

Of  threatened  offense 702 

Of  committed  offense 811 

INHERITANCE: 

Fraudulently  pretending  infant  to  be  entitled  to 155 

INJURY: 

Extortion  by  threat  to  commit 519 

INNKEEPER: 

Refusing  to  receive  guests 365 

INNOCENCE: 

Procuring  execution  of  innocent  persons  by  perjury 128 

Presumption  of note  1,  1096 

Presumed  until  contrary  is  shown 1096 

INQUEST: 

Impaneling  jury  of * 254 

Jurors  of,  how  summoned 235 

Jury  of,  defined 195 

INQUISITION: 

Duty  of  district  attorney  upon 1222 

Into  cause  of  death,  by  coroner 1510 

To  be  held  in  certain  cases  after  judgment  of  death  passed. . .  1221,  1225 

INSANE  ASYLUM: 

Commitment  of  insane  prisoner  to 1370 

Expenses  of  such,  how  paid 1373 

Selling  liquor  within  one  mile  of 172 

Sale  of  liquors  at,  prohibited  (Appendix,  p.  552). 

INSANE  CONVICT: 

Disposition  of 1582 

Must  remain  in  asylum  till  sane t 1372 
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INSANE  PERSONS:  * 

Cruel  treatment  of 361 

Can  not  be  tried,  sentenced,  or  punished 1367 

Expenses  of  mileage,  etc 1373 

Governor  must  appoint  day  to  execute  restoreil  prisoner 1224 

Incapable  of  committing  crimes 26 

Proceedings  on  judgment  against 1221-1224 

Sexual  intercourse  with  insane  female  is  rape note  3,  261 

Witness  incompetent C.  C.  P.,  1880 

INSANITY: 

Definition  and  classification  of note  4,  26 

Evidence  of note  8,  26 

Expense  of  sending  defendant  to  asylum 1373 

Grand  juror,  challenge  to,  on  ground  of 896 

Instructions  to  jury  on note  7,  26 

Instructions  to  jury  on 1369 

Inquisition,  how  certified  and  filed 1223 

If  defendant  committed  to  asylum,  bail  exonerated 1371 

Legal  rules  concerning note  5,  26 

Of  defendant  may  be  shown  in  arrest  of  judgment 1201 

Of  defendant,  when  claimed,  how  determined 1221,  1368 

Of  defendant,  stays  proceedings note  1,  1367 

Of  defendant,  during  trial,  inquiry  into,  no  plea  necessary,  .note  2,  1368 

Order  of  trial  on  question  of 1369 

Order  of  trial  on  question  of note  1,  1369 

Presumptions  against note  6,  26 

Proceedings  after  verdict  of  acquittal  on  ground  of 1 167 

Proceedings  on  finding  of,  by  jury  of  inquisition 1226 

Verdict  and  proceedings  on  trial  of  question  of 1370 

Verdict  of  acquittal  on  ground  of 1 151 

INSOLVENCY,  FRAUDULENT— See  Fraud;  Fraudulent  Conveyancks; 
Fraudulent  Insolvency. 

INSOLVENT  BANK: 

OflScer  of,  receiving  deposits  in 562 

INSOLVENTS: 

Act  for  the  relief  of  (Appendix,  p.  551). 

INSPECTION: 

Citizens  entitled  to  inspect  and  copy  what  writings C.  C.  P.,  1892 

Party  inspecting  not  bound  to  offer  in  evidence C.  C.  P.,  1939 

INSPECTOp.  OF  ELECTION: 

Changing  ballots  or  altering  returns 48 

Unfolding  or  marking  tickets 49 

See  Election. 

INSTRUCTIONS: 

Action  of  court  upon,  how  shown note  1,  1 176 

Giving  oral,  in  absence  of  reporter note  9,  109S 

In  assault  to  commit  murder note  1,  217 
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INSTRUCTIONS— Conimwerf. 

Jury  bound  by,  abaolutely note  1,  1 126 

Oral,  giving  without  defendant's  consent note  9,  1093 

Of  court,  as  to  form  of  verdict note  5,  1 151 

Return  of  jury  for  additional note  1,  1138 

To  jury,  relative  to  insanity note  7,  26 

To  jury,  in  criminal  actions note  1,  1 127 

Upon  questions  of  fact,  court  no  right  to  give note  8,  1093 

"Written,  need  not  be  excepted  to 1176 

On  findings  of  fact C.  C.  P.,  625 

On  return  of  jury  for  further 0.  0.  P.,  614 

Subjects  of,  enumerated C.  C.  P.,  2061 

Special,  how  given C.  C.  P.,  609 

What  to  state C.  C.  P.,  608 

See  Charge. 

INSTRUMENT,  WRITTEN: 

Destrojring,  to  prevent  use  at  trial 135 

Injuring  or  destroying 617 

Larceny  of 492 

Larceny  of,  completed,  but  not  delivered 494 

Offering  forged,  for  record 115 

Offering  forged,  in  evidence 132 

Use  of  false,  upon  trial,  for  purpose  of  deceit 134 

INSULT: 

Not  suflficitnt  to  reduce  murder  to  manslaughter note  2,  192 

To  school  teacher 654 

INSURANCE: 

Effectmg  with  foreign  company,  not  giving  bond 439 

Presenting  false  proof  in  support  of  claim  on  policy  of 549 

INSURED  PROPERTY: 

Burning  of,  destroying 548 

Indictment  and  evidence  for  burning , note  1,  548 

INSURRECTION: 

Governor  may  declare  county  in,  when 732 

May  revoke  such  proclamation,  when 733 

Resisting  process  in  county,  declared  in 411 

INTENT: 

Evidence  of  note  16,  1102 

Giving  false  certificate  of  election,  when  not  fraudulent note  1,  50 

How  manifested 21 

How  determined  where  defendant  intoxicated .• 22 

Ignorance  disproves,  when note  9,  26 

^lust  be  united  with  act  to  constitute  crime 20 

To  commit  murder,  assault  with 217 

To  defraud,  assignment  made  with 154 

INTERMENT: 

UnUwful 297 
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INTERPRETERS: 

Before  grand  jury,  act  following 925 

Witness  may  be note  1,     925 

INTERROGATORIES: 

On  examination  on  commission  to  be  settled  and  allowed 1355 

On  examination  on  commission  to  be  settled  and  allowed.  .0.  C.  P.,  2025 
See  Evidence. 

INTERVENTION  OF  OFFICERS: 

In  what  cases 697 

Persons  assisting,  justified 698 

INTIMIDATION: 

Of  elector. 53 

Of  jurors 95 

See  Threats. 

INTOXICATION: 

Acts  of  physicians  under 346 

Effect  of,  on  responsibility  for  crime note  2,  22 

Evidence  of,  may  be  considered,  how  far note  4,  189 

Inducing,  in  order  to  have  sexual  intercourse  with  female,  .note  5,  261 

No  excuse  for  crime 22 

Of  conductor  or  engineer 391 

Of  public  officer,  act  following 77 

Of  train-dispatcher  or  telegraph  operator 391 

INTOXICATING  LIQUORS: 

Sale  and  use  of,  acts  relating  to  (Appendix,  p.  552). 

Selling,  on  election  day,  act  following 62 

INVEln:ORY: 

Of  property  taken  on  search  warrant 1537 

To  whom  delivered 1538 

INVOICE: 

Making  fraudulent. 541 

INVOLUNTARY  MANSLAUGHTER— See  Manslaughter. 

IRREGULARITY: 

Dismissal  of  appeal  for 1248 

When  insufficient  to  vitiate 1404 

See  Error. 

ISSUE  OF  FACT: 

Defined 1041 

How  tried 1042 

In  trial  of  challenge  to  juror. 1061 

On  challenge  to  juror  tried  by  the  court. 1078 

On  triid  of  challenge,  juror  may  be  witness 1081 

J 

JAIL: 

County  officer  exempt  from  jury  duty C.  C.  P.,    200 

Destroying  or  injuring 606 

Guardfor 1610 

See  County  Jail;  Prison. 
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JAILER: 

Answerable  for  safe  keeping  of  United  States  prisoners 1602 

Papers  served  on,  for  prisoner 1609 

Refusing  to  receive  parties  charged  with  crime 142 

Suffering  prisoners  to  escape 108 

See  K££p£R  OF  Jail. 

JEOPARDY: 

Acquittal  on  ground  of  Variance,  when  a  bar note  1,  687 

Comroences,  when note  1,  687 

Examination  and  dismissal  of  charge  by  grand  jury,  not.. .  .note  1,  687 

Once  in,  plea  of 1016 

Plea  of  former,  form  of 1017 

JOINT  DEFENDANTS: 

Must  unite  in  challenges,  when note  1,  1056 

When  to  be  tried  separately 1098 

JOINT  INDICTMENT: 

Discharge  of  one  defendant  to  be  witness  for  people note  1,  687 

JUDGE: 

Jury  to  be  drawn  on  order  of C.  C.  P.,  214 

May  be  witness  in  his  own  court C.  C.  P.,  1883 

Of  superior  court  liable  to  impeachment 737 

Of  superior  court,  indictment  or  information  against 1029 

See  Magistrates;  Officebs,  Judicial. 

JUDGMENT: 

Against  prosecutor  for  costs 1448 

Appointing  time  for 1 191 

Appointing  time  for note  1,  1191 

Arraignment  of  defendant  for 1200 

Arrest  of,  objection  to  jurisdiction  may  be  taken  in. 1012 

Arrest  of,  by  the  court. note  1,  1 186 

Arrest  of,  in  justice's  court  1452 

Authority  for  execution  of «. 1213 

Court  may  inquire  into  facts  in  mitigation 1203 

Civil  death  from 674 

Conviction  by,  in  justice's  court,  jury  being  waived 689 

Court  may  cause  arrest  of,  without  motion 1186 

Defendant  in  custody,  how  brought  before  court  for 1194 

Defendant  on  bail,  how  brought  before  court  for 1195 

Effect  of  arresting 1187 

Effect  of  arresting note  1,  1187 

Entry  of 1207 

Enforcement  of,  after  affirmance  on  appeal note  1,  1263 

Execution  of,  stayed  by  certificate 1243 

Fine  may  be  added  to 672 

For  costs  on  proceedings  for  removal  from  office note  1,  772 

Form  of note  2,  1202 

Forfeiture  by  law 677 

For  fine,  how  executed 1214 

For  fine  and  imprisonment,  how  executed 1215 
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JUDGMENT— Con;i«M€<;. 

Grounds  for  motion  in  arrest  of note  1,  1185 

Homicide  committed  in  execution  of note  1,  196 

How  pleaded .* 962 

Imposing  fine  in  justice's  court 1456 

In  justice's  court,  to  be  entered  on  minutes 1453 

Justice,  or  constable,  purchasing 97 

May  be  modified,  affirmed,  or  reversed,  on  appeal 1260 

Mitigation  and  aggravation  of  punishment note  1,  1203 

Motion  in  arrest  of 1185 

Motion  in  arrest  of,  in  justice's  court 1450 

Nature  of,  on  impeachment 749 

Of  acquittal,  in  justice's  court 1454 

Of  suspension  from  office,  effect  of 750 

On  appeal,  given  without  regard  to  technical  errors note  1,  1258 

On  impeachment,  how  pronoimced 747-748 

On  conviction  of  officer  of  accusations 769 

On  demurrer 1007 

On  special  verdict 1 155 

.   On  informal  verdict 1161 

Of  imprisonment,  duty  of  sheriff 1216 

Of  death  warrant,  execution  on 1217 

Of  death,  duty  of  judge  on  passing # 1218 

Of  death,  duty  of  governor  on  receiving  copy  of 1219 

Of  death,  when  suspended 1220 

Of  death,  how  executed 1223 

Of  death,  defendant  supposed  insane.  Inquiry  had 1221 

Of  death,  in  force,  but  not  executed,  proceedings 1227 

Of  death,  in  force,  but  not  executed,  proceedings note  1,  1227 

Of  death,  when  not  executed  on  day  appointed note  1,  1217 

Of  affirmance,  on  appeal  to  be  executed 1263 

Of  appellate  court,  how  entered  and  remitted 1264 

Of  imprisonment,  in  justice's  court 1455 

On  appeal 1258 

On  appeal,  what  may  be  reviewed 1259 

On  appeal,  reversal,  when  discharges  defendant 1262 

On  plea  of  guilty,  court  to  determine  degree 1192 

Presence  of  defendant  for 1 193 

Presence  of  defendant  for note  1,  1193 

Proceedings  on  inquisition,  insanity  of  defendant 1222-1224 

Proceedings,  if  affirmed  by  appellate  court 1470 

Ilendition  of note  1,  1202 

Sentencing  for  longer  term  than  statute  provides note  1,  12 

Should  be  definite  and  certain note  3,  1202 

Suspension  of  rights  by 673 

To  be  pronounced  if  no  cause  shown 1202 

To  pay  fine,  duration  of  imprisonment 1205 

To  pay  fine,  duration  of  imprisonment note  1,  1205 

To  pay  fine  constitutes  a  lien 1206 

When  commenced  to  be  executed 670 

What  cause  may  be  shown  against  pronouncing 1201 
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JUDGMENT— Cow^ijiMct/. 

When  female  under  death  sentence  sapposed  to  be  pregnant. .  1225,  1226 

When  convict  insane 1221-1224 

When  convict  pregnant 1225,  1226 

When  to  be  rendered 1449 

Disobedience  of  any  lawful,  a  contempt C.  C.  P.,  1209 

Eflfect  of.  on  parties C.  C.  P.,  1908 

For  contempt,  conclusive C.  C.  P.,  1222 

For  contempt,  fine  imposed  C.  C.  P.,  1218 

What  deemed  adjudged  on  former C.  C.  P.,  1911 

When  conclusive,   ; C.  C.  P.,  1908 

JUDGMENT  ROLL: 

What  must  be  entered  on 1207 

What  constitutes note  1,  1207 

JUDICIAL  EVIDENCE: 

Defined C  C.  P.,  1823 

JUDICIAL  OFFICERS— See  Officers,  Judicial. 

JUDICIAL  PROCEEDINGS: 

Conspiracy  to  maintain 182 

Exciting  groundless. 158 

JUDICIAL  RECORDS: 

Defined C.  C.  P.,  1904 

Effect  of,  etc.,  as  evidence C.  C.  P.,  1904-1921 

See  Evidence;  Records. 

JUNK  DEALERS: 

Buying  from  minors 501 

Failing  to  keep  register 339 

Refusal  to  disclose  facts 342 

Refusing  inspection  of  books 343 

Sections  applying  to 502 

JURISDICTION: 

Concurrent  of  state  and  United  States  courts note  1,  777 

Custody  of  defendant  essential  to note  1,  945 

Definition  of note  1,  777 

General  operation  of  penal  laws,  as  to note  1,  778 

Objection  to,  not  waived 1012 

Objection  taken  by  demurrer note  2,  1004 

Of  appellate  court  after  remittitur note  2,  1265 

Of  indictment  for  murder note  1,  790 

Of  indictment  for  fighting  duel  out  of,  when  party  dies  in  this  state.  779 

Of  indictment  for  kidnaping,  etc 784 

Of  indictment  for  bigamy  or  incest 785 

Of  indictment,  property  taken  from  one  county  to  another 786 

Of  indictment  for  escaping  from  prison 787 

Of  indictment  for  treason  when  overt  act,  out  of  state 788 

Of  indictment  for  stealing  property  out  of,  and  bringing  into  state.  789 

Of  indictment  for  murder  in  certain  case 790 
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JUiaSDICTION— Con^mwerf. 

Of  indictment  against  accessory 791 

Of  offense  of  larceny,  where  property  removed  from  county,  .note  4,  484 

O!  offenses  committed  in  this  state 777 

Of  offenses  commenced  out  of,  but  completed  in  the  state 778 

Of  offenses  committed  on  boundaiy  of  counties 782 

Of  offenses  committed  on  boundary  of  counties note  1,  782 

Of  offenses  committed  on  vessel 783 

Of  offense  of  counterfeiting note  1,  477 

Of  offense  of  violating  law  relating  to  prize  fights 295 

Of  appellate  court,  when  ceases 1265 

Pleading 962 

Proceedings,  on  removal  of  cause  to  another  county 1115 

Property  feloniously   taken  in  one   county  and  brought  to  an- 
other  note  1,  786 

To  issue  writ  of  habeas  corpus note  1,  1475 

Venue  must  be  alleged  and  proved note  2,  777 

When  inhabitant  leaves  the  state  to  evade  dueling  laws 780 

When  offense  is  committed  partly  in  two  counties 781 

When  concurrent,  autrefois  convict  or  acquit,  bar 793,  794 

Where  court  has  not,  may  discharge  jury 1113 

Where  principals  are  not  present  at  commission  of  crime 792 

Want  of  ground  for  impeaching  record 0.  C.  P.,  1916 

What  necessary  to  sustain  record C.  C.  P.,  1917 

JURORS: 

Adding  names  to  lists  of 1 16 

Challenge  to,  for  cause 1071 

Challenge  to,  for  bias 1073 

Competency  of note  2,  1078 

Conscientious  opinions  of  respecting  capital  punishment note  4,  1074 

Giving  bribes  to 92 

Improper  attempts  to  influence 95 

Misconduct  of 96 

Must  declare  knowledge  of  case  in  court 1 120 

May  be  permitted  to  separate 1121 

Oath  of 1437 

Permitting  corrupt  communication  to  be  made 96 

Power  of  court  to  excuse note  2,  1055 

Receiving  bribes 93 

Separation  of,  during  trial note  1,  1121 

When  one  becomes  unable  to  act 1123 

When  qualified,  knowledge  of,  etc note  1,  1078 

Af&davit  of,  claim  to  exemption C.  C.  P.,  202 

Affidavit  of,  to  impeach  verdict C.  C.  P.,  657 

Clerk  to  draw,  in  presence  of  the  court C.  C.  P.,  215 

Certified  list  to  be  placed  with  the  clerk C.  C.  P.,  208 

Copy  of  list  furnished  to  any  person C.  C.  P.,  221 

Court  may  order  drawing C.  C.  P.,  226 

Drawn  on  regular  panel  and  serving  within  a  year  exempt. C.  C.  P.,  200 

Disqualification  of C.  C.  P.,  199 
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JXJROBS— Continued. 

Discharge,  of  for  sickness. .C.  C.  P.,  615 

Duty  of  clerk  receiving  list C.  C.  P.,  209 

How  selected C.  C.  P.,  206 

How  long  regular  jurors  to  serve C.  C.  P.,  210 

How  drawing  of,  conducted C.  C.  P.,  219 

How  summoned C.  C.  P.,  231 

Jurors  for  justice  and  police  courts C.  C.  P.,  230 

List  of  persons  to  serve  as. C.  C.  P.,  204 

Lists  of  what  to  contain C.  C.  P.,  206 

May  be  witnesses C.  C.  P.,  1883 

Must  not  be  summoned  from  bystanders C.  C.  P.,  227 

Of  inquest,  how  summoned C.  C.  P.,  235 

Obedience  to  summons,  how  enforced C.  C.  P. ,  238 

Of  drawing  and  summoning C.  C.  P.,  226 

Of  summoning  to  complete  panel 0.  C.  P.,  227 

Persons  exempt  from  service  as C.  C.  P.,  200 

Previous  service  excludes  from  list C.  0.  P.,  207 

Preservation  of  ballots  drawn C.  C.  P.,  220 

Qualifications  of C.  C.  P.,  198 

Return  of  officer  summoning C.  C.  P.,  232 

Sheriff  to  summon,  how C.  C.  P.,  226 

To  be  drawn  by  order  of  judge C.  C.  P.,  214 

What  number  may  be  drawn 0.  C.  P.,  214 

Who  may  be  excused C.  C.  P.,  201 

See  Challenge;  Grand  Juegb;  Trlal. 

JUBY: 

Bound  by  instructions note  1,  1126 

Court  may  advise  to  acquit,  when 1118 

Charging 1127,  1439 

Charge  to,  on  insanity. .  .• 1369 

Court  may  adjourn  in  absence  of 1142 

Court  may  direct  to  reconsider  verdict 1161 

Disturbance  before,  contempt  of  court 166 

Discretion  of  to  fix  penalty  for  murder 190 

Discharge  of,  for  illness  of  juror,  not  an  acquittal note  1,  1139 

Discharge  of,  by  consent note  3,  1140 

Effect  of,  failure  to  call  names  of note  2,  1147 

Extent  of,  power  to  determine  law  in  trial  for  libel note  2,  261 

Formation  of 1046 

Formation  of note  1,  1046 

Failure  to  record  verdict  in  presence  of note  1,  1163 

Formation  of,  in  justice's  court 1435 

If  challenge  to  panel  allowed,  must  be  discharged 1065 

In  cases  of  misdemeanor,  may  consist  of  less  than  twelve. . .  .note  1,  1435 

Informal  verdict,  when  sufficient note  1,  1 162 

Instructions  to,  generally note  1,  1127 

Instructions  to,  relative  to  insanity note  7,  26 

Issues  of  fact  tried  by ,. .  1042 

May  be  waived  in  certain  cases note  1,  1435 

May  be  discharged  when  court  has  no  jurisdiction 1113 
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JVRORS—Conlintted, 

May  decide  in  court  or  retire 1 128,  1129 

May  take  what  papers  with  them 1137 

May  take  what  papers  with  them note  1,  1137 

May  return  to  court  for  information 1138 

May  convict  of  lesser  offense 1159 

May  find  defendant  guilty  of  any  offense  included  in  the  one 

charged note  1,  1159 

Manner  of  taking  verdict 1149,  1441 

Misconduct  of,  ground  for  new  trial note  3,  1 181 

Must  be  admonished  at  each  adjournment 1122 

Number  of,  in  cases  of  misdemeanor 1042 

Number  of  counsel  who  may  argue  to 1095 

Office  of note  1,  1147 

Of  inquisition  to  determine  defendant's  insanity 1222 

Proceedings,  if  discharged  because  court  has  no  jurisdiction.  .1114,  1115 

Proceedings,  if  discharged  in  other  cases 1117 

Polling 1163 

Polling,  form  of note  2,  1163 

Room  and  accommodation  for,  after  retirement 1135 

Koom  and  accommodation  when  kept  together 1136 

Return  of 1147 

Return  of,  for  further  instructions note  1,  1 138 

Right  of  counsel  to  read  law  to note  4,  1093 

Separation  of note  1,  1 121 

Separation  ground  for  new  trial note  2,  1181 

Trial  by,  for  removal  of  certain  officers 767 

Trial  by,  generally note  1,  1042 

To  determine  law  and  fact  in  actions  for  libel 251,  1125 

To  be  discharged,  if  juror  becomes  unable  to  act 1 139 

To  find  degree  of  crime 1 157 

To  find  of  charge  of  previous  conviction 1158 

To  determine  pregnancy  of  female  under  sentence  of  death 1225 

Verdict  of,  on  question  of  insanity 1370 

Viewing  premises  by 1118 

Verdict  as  to  some  defendants  where  several  charged 1 160 

Verdict  of  murder  should  state  degree note  3,  189 

When  and  how  to  view  premises 1119 

When  not  to  be  discharged 1 140 

W^hen  discharged,  no  verdict  being  given 1141 

When  charge  to  be  given  to 1093 

Defined C.  C.  P.,  190 

Grand,  impaneling  of C.  C.  P.,  241-246 

Trial,  how  drawn  and  impaneled C.  0.  P.,  600-604 

To  consist  of  what  number C.  C.  P.,  194 

To  be  drawn  on  order  of  judge C.  C.  P.,  214 

To  view  property,  when C.  C.  P.,  610 

To  take  certain  papers  on  withdrawing C.  C.  P.,  612 

Verdict  of C.  C.  P.,  624 

Verdict,  informal,  corrected C.  C.  P.,  619 

See  Challenge;  Coroner's  Jury;  Grand  Jury;  Trlal. 
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JURY  LISTS: 

Adding  names  to 116 

Falsifying    117 

JUSTICE: 

Offenses  against  public 142-179 

JUSTICE'S  COURT: 

Appeals  from,  when  allowed  1466 

Appeals,  how  taken,  heard,  and  determined 1467 

Affidavit  for  change  of  venue  in note  3,  1431 

Bias  of  justice,  when  ground  for  change  of  venue note  1,  1431 

Change  of  venue,  when  granted  1431 

Challenges 1436 

Defendant  to  be  present 1434 

Defendant  may  be  admitted  to  bail 1458 

Entitling  affida\4t3 1460 

Fines,  disposition  of 1457 

Grounds  of  motion  in  arrest  of  judgment 1452 

Issue,  how  tried 1430 

If  jury  discharged,  defendant  may  be  retried 1444 

If  new  trial  granted,  in  what  court  had 1469 

Judgment  against  prosecutor  for  costs 1447,  1448 

Judgment,  when  to  be  rendered 1449 

Judgment  to  be  entered  in  the  minutes 1453 

Judgment  of  acquittal  or  fine  only,  defendant  to  be  discharged ....  1454 

Judgment  of  fine  may  direct  imprisonment 1446 

Judgment  of  imprisonment,  how  executed 1455 

Judgment  of  imprisonment  till  fine  paid,  how  executed 1456 

Jury  may  decide  in  court  or  retire;  oath  of  officer. 1440 

Jury,  when  to  be  discharged  without  verdict 1443 

Jury  trial,  when  to  be  demanded;  formation  of  jury 1435 

Minutes,  how  kept 1428 

New  trial,  grounds  of 1451 

Oath  of  jurors 1437 

Proceedings  commenced  by  complaint 1426 

Plea,  and  how  put  in 1429 

Proceedings  on  change  of  venae 1432 

Postponment  of  the  trial 1433 

Presence  of  defendant  at  trial note  1,  1434 

Proceedings  on  plea  of  guilty  or  conviction 1445 

Proceedings,  appeal  dismissed  or  judgment  affirmed 1470 

Subpoenas 1459 

Statement  on  appeal 1468 

Trial,  how  conducted 1438 

To  decide  questions  of  law,  but  not  to  charge  on  matters  of  fact. . .  1439 

Venue,  prejudice  of  community  as  ground  for  change  of.  ...note  2,  1431 

Verdict  of  jury,  how  delivered  and  entered 1441 

Verdict  when  several  defendants  tried  together 1442 

Warrant  of  arrest,  when  must  issue 1427 

When  defendant  may  move  for  new  trial,  or  in  arrest  of  judgment  1450 

Contempts  in C.  C.  P.,  9  910 
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JUSTICE  OF  SUPREME  COURT: 

Liable  to  impeachment 737 

JUSTICE  OF  THE  PEACE: 

Neglecting  to  pay  over  fine  collected 427 

Purchasing  judgment 97 

See  Magistrates. 

JUSTIFIABLE  HOMICIDE— See  Homicide. 

JUSTIFICATION: 

Of  libel  on  ground  of  truth note  3,    251 


K 

KEEPER  OF  JAIL: 

Answerable  for  safe  keeping  of  United  States  prisoners 16Q2 

In  contiguous  county  to  receive  prisoners 1604 

Refusing  to  receive  prisoners,  accused 142 

Suffering  prisoners  to  escape 108 

See  County  Jail;  Jail;  Jailebs;  Prison. 

KIDNAPING: 

Defined 207 

Indictment  for,  must  aver,  what note  1,  207 

Jurisdiction  of  indictment  for 7S4 

Punishment  of 208 

KILL: 

Attempts  to 216 

Assault  with  intent  to 217 

See  Homicide. 

KING'S  RIVER: 

Act  to  prevent  destruction  of  fish  in  (Appendix,  p.  649). 

KNOWINGLY: 

Defined 7 


L 

LABOR: 

Hours  of,  for  wards,  etc \ 661 

Prisoners  may  be  required  to 1613 

Rules  and  regulations  therefor 1614 

LAKE  BIGLER: 

An  act  for  the  preservation  of  fish  in  (Appendix,  p.  649). 

LAND: 

Forcible  entry  and  detainer 418 

Giving  mortgage  after  conveyance  of note  1,  533 

Inclosures,  opening 602 

•   Married  person  selling  under  false  pretenses 634 

Selling  twice 633 

Selling  twice,  indictment  and  proof  upon  charge  of note  1,  633 

Selling  twice,  indictment  and  proof  upon  charge  of note  42,  969 

Unlawful  re-entry  upon 419 
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LANDMARKS: 

Injuring 605 

LARCENY: 

Assault,  with  intent  to  commit  grand 220 

Aspoitation,  necessary  element  of note  1,  484 

Buying  or  receiving  stolen  property 496 

Converting  real  into  personal  property  by  severing,  with  intent  to 

steal i Act  following  495 

Committed  out  of,  and  property  received  in  the  state 497 

Defined 484 

Distinguished  from  embezzlement note  2,  484 

Distinguished  from  robbery  and  extortion note  3,  484 

Defendant  may  be  found  guilty  of,  on  indictment  for  robbery, 

note  6 484 

Degrees  of 486 

Dogs  are  property  subject  to 491 

Evidence,  on  trial  for note  8,  484 

Grand,  defined 487 

Indictment  for  should  aver,  what note  5,  484 

Indictment,  value  of  property  should  be  stated,  when note  1,  487 

Indictment  for  embezzlement  may  charge note  4,  503 

Indictment  for,  charging  more  than  one  offense note  2,  964 

Indictment  for note  31,  959 

Jurisdiction,  where  property  removed  from  county ....  note  4,  484,  786 

Jurisdiction,  when  stolen  property  brought  into  state 789 

Of  fixtures 495 

Of  gas 498 

Of  goods  saved  from  fire 500 

Of  lost  property 485 

Of  lost  property note  1,  485 

Of  passage  tickets 493 

Of  records  by  officer 113 

Of  records  by  other  than  officer 114 

Of  water 499 

Of  written  instruments 492 

Petit,  defined 488 

Pleading  in  an  indictment  for*. 967 

Proof  on  trial  for,  in  certain  cases 1131 

Property  removed  from  county,  where  taken note  1,  786 

Punishment  of  grand 489 

Punishment  of  petit 490 

Receiving  junk,  etc.,  from  minors 601 

Receiving  property  in  false  character,  not note  1,  530 

Taking  property  with  intent  to  charge  bailee note  1,  484 

Written  instruments  completed,  but  not  delivered 494 

LASSEN  COUNTY: 

Destruction  of  game  in,  during  certain  seasons 627 

LAUDANUM: 

Administering  with  evil  intent 222 
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LAW: 

Conspiracy  to  obstruct  execution  of 182 

Court  to  decide  questions  of note  7,  1093 

Court  to  decide  questions  of 1124 

Effect  of,  strictly  local note  1,  27 

Ex  post  facto,  what  is note  2,        3 

Ex  post  facto,  what  is  not note  3,  3 

In  libel,  jury  to  decide  questions  of 251,  1125 

In  other  cases,  court  to  decide  questions  of note  1,  1124 

Reading  of,  to  jury  on  argument note  4,  1093 

Books  containing,  presumed  correct C.  C.  P.,  1900 

Constitution  and  statutes  as C.  C.  P.,  1897 

Evidence  to  prove  what  is C.  C.  P.,  1902 

Public  and  private  statutes C.  C.  P.,  1898 

Recitals  in,  how  far  evidence C.  C.  P.,  1903 

Written  and  unwritten C.  C.  P.,  1895-1899 

LAW  OF  EVIDENCE: 

In  civil  also  applicable  to  criminal  cases,  unless,  etc 1102 

Defined : C.  C.  P.,  1825 

See  Evidence. 

LAWFUL  ASSEMBLY— See  Meetings. 

LAWFUL  RESISTANCE: 

By  whom  made 692 

Extent  of,  allowed  by  party  about  to  be  injured 693 

Extent  of,  allowed  by  other  persons 694 

Repulsion  of  felonious  assault note  1,  692 

LEASE: 

Forgery  of 470 

LEAVING  STATE: 

To  evade  laws  relating  to  dueling 780 

To  evade  laws  relating  to  dueling note  1,  780 

LEGISLATURE: 

Altering  draft  or  bill  of 83 

Altering  enrolled  copy  of  bill  of 84 

Bribery  at  caucus  of 57 

Bribing  members  ol note  1,  86 

Disturbance  of 82 

Duty  of,  on  conviction  for  treason 1418 

Forfeiture  of  office  by  member  of,  convicted  of  crime 88 

Giving  or  offering  bribes  to  members  of 85 

Interested  persons  may  urge  claims  before note  1,  85 

Lesser  offense,  jury  may  convict  of 1159 

Members  of,  receiving  bribes 86 

Obtaining  money  to  influence  vote  of  member  of 89 

Preventing  meeting  of 81 

Refusing  to  attend  or  testify  before  committee  of 87 
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'LETTERS: 

Conveying,  to  convict  in  state  prison 171 

Opening  or  publishing  sealed 618 

Sending,  when  deemed  complete  660 

See  Threatening  Letters. 

LEVEES: 

Cutting note  1,  607 

Injuring  or  destroying 607 

LEWD: 

Exposures,  pictures,  etc 311 

LIABILITY: 

Of  officer  for  assault note  1,  149 

LIBEL: 

Comments  on  report  of  official  proceedings note  1,  254 

Communication  by  interested  person  without  malice,  not 256 

Constitutional  provision  concerning note  1,  251 

Defined 248 

Indictment  for note  32,  959 

Jury  to  determine  law,  on  trials  for 251,  1 125 

Liability  of  editor,  publisher,  ets 253 

Malice  presumed 250 

Malice  in  publisher,  does  not  imply  personal  ill-will note  1,  250 

Offer  to  prevent  publication  of,  for  money 257 

Pleading  in  indictment  for 964 

Province  of  jury  extends  how  far note  2,  251 

Publications  held  to  be  libelous note  2,  248 

Publication  of,  defined 252 

Punishment  of 249 

Remarks  on  report  of  judicial  proceedings  not  privileged 255 

Report  of  official  proceedings  privileged 254 

Threatening  to  publish 257 

Truth  may  be  given  in  evidence 251 

What  constitutes  sufficient  justification  of note  3,  251 

LIBRARIES: 

Injuring  public ^ 623 

LICENSE: 

Auctioneer  selling  without 436 

Carrying  on  business  without 435 

Delivering  without  receipt,  for  payment 431 

Indictment  for  illegally  having  and  putting  in  circulation. .  .note  3,  954 

Issuance  of,  to  aliens  prohibited  (Appendix,  p.  539). 

Unlawfully  having  blank  receipts  for 432 

LICENSE  TO  PRACTICE: 

Forfeiture  of,  by  attorney 162 

LIEN: 

Judgment  to  pay  fine  constitutes  a 1206 

42 
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LIEUTENANT-GOVERNOR: 

Impeachment  of , 752 

Liable  to  impeachmeut 737 

LIFE: 

Htimicide  in  defense  of 197 

Homicide  in  defense  of note  1,  197 

Imprisonment  for 671 

LIGHTS,  SIGNAL: 

Masking,  removing,  or  exhibiting  false 610 

LIMITATION: 

Indictment,  when  to  be  found 803 

Indictment  must  show  that  offense  is  not  barred note  1,  800 

Indictment,  when  defendant  has  been  out  of  state note  1,  802 

None  for  action  of  murder 799 

Of  action  for  all  felonies  other  than  murder 800 

Of  action  for  misdemeanor , 801 

LIQUOR: 

Adulterating 382 

Employing  women  to  sell,  at  theaters,  etc 303 

Keeping,  for  sale  within  two  miles  of  public  institutions 172 

Selling,  to  minors Act  following  397 

Selling,  at  camp  meeting 304,  305 

Selling,  to  Indians 397 

Where  sold,  certain  amusements  prohibited  on  Sunday 299 

LIST: 

Of  taxable  property,  refusing  to  give 429 

Of  taxable  property,  giving  false 430 

LITERATURE: 

Injuring  work  in  public  library 623 

LOCOMOTIVE: 

Omitting  to  ring  bell  of,  at  crossing 390 

LOCUS  DELICTI: 

Proof  of note  2,     777 

LODGER: 

Guilty  of  embezzlement,  when 607 

LODGING-HOUSES: 

Act  concerning  (Appendix,  p.  562). 

LOG-ROLLING: 

Punishment  of 86 


LOGS: 

Defacing  marks  on 356 

Maliciously  placing  steel  or  iron  in  (Appendix,  p.  608). 

LOST  PROPERTY: 

Larceny  of 485 
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LOTTERY: 

Aiding  to  conduct,  etc 322 

AdvertislDg  offices  of 323 

Detiued 319 

Defined note  1,  319 

Evidence  on  trial  for  selling  tickets  of 1 109 

Insuring  tickets  of 324  • 

Letting  building  for  purpose  of 326 

Offices 323 

Property  offered  for  disposal  at,  forfeited 325 

Publishing  offers  to  insure 324 

Punishment  for  drawing 320 

Punishment  for  selling  tickets  for 321 

LUMBER: 

Defacing  marks  on • 356 

Protection  of  manufacturers  of Act  following  608 

LUNATICS — See  Insane  Persons;  Insanity.  • 

M 

MAGISTRATE: 

Defined 807 

Issuing  warrant,  defendant  must  be  taken  before note  1,  824 

May  order  arrest  for  offense  committed  in  his  presence 838 

Must  admit  to  bail,  when 822 

Must  issue  warrant  of  arrest,  when 813 

Must  take  certain  depositions 811 

Who  are 808 

See  EiLAMiNATioN;  Officers,  Judicial. 

MAIM— See  Mayhem. 

MAINTENANCE  AND  CHAMPERTY: 

Attorney  buying  demands  in  suit 161 

Contingent  fees  not  included  in note  2,  161 

Defined note  1,  161 

See  Buying  Demands. 

MALICE: 

Defined 7 

Essential  to  constitute  crime  of  murder note  1,  188 

In  publisher  of  libel  does  not  imply  ill-will note  1,  250 

Kinds  of,  in  cases  of  murder 188 

Legal  meaning  of  the  term note  3,  187 

Must  be  averred  and  proved  in  assault  with    intent   to  mur- 
der   note  1,  217 

Presumed  on  proof  of  unlawful  homicide note  3,  187 

Presumed  in  case  of  libel 250 

MALICIOUS  INJURIES: 

To  mile-stones 690 

To  public  ways 588 
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MALICIOUS  INJURIES— Coniinued, 

To  railroad  bridges 587 

To  telegraph  lines 591 

To  toll-houses,  etc 589 

MALICIOUS  MISCHIEF: 

Animals,  poisoning 596 

Animals,  killing,  etc 597 

Buoys  and  beacons 609 

Burning  buildings,  etc 600 

Certain  limitations  specified 603 

Cutting  trees  in  certain  counties Act  following  602 

Defined 694 

Injuring  fences Act  following  602 

Injury  to  property  an  essential  element  of note  1  594 

Killing  birds  in  cemetery 598 

Malice  an  ingredient  of note  1,  597 

Passing  through  and  leaving  open  inclosure Act  following  602 

•        Specified 595-625 

To  freehold 602 

To  jails -. .  606 

To  landmarks 605 

To  levees,  dams,  bridges,  etc 607 

To  navigable  streams 611 

To  rafts 608 

To  signal  lights 610 

To  standing  crops 604 

Using  gunpowder 601 

MALPRACTICE: 

By  intoxicated  physicians 346 

Misconduct  of  attorney 160 

MANIA— See  Insanity. 

MANIFEST: 

Of  ship's  cargo,  making  fraudulent 541 

MANSLAUGHTER: 

Defined 192 

Distinguished  from  murder note  2,  187 

Distinguished  from  murder note  1,  192 

Division  of,  into  voluntary  and  involuntary 192 

Indictment  for note  33,  959 

Involuntary,  defined note  3,  192 

Party  must  die  within  a  year  and  a  day 194 

Putting  twice  in  jeopardy note  1,  687 

Punishment  of 193 

Voluntary,  defined note  2,  192 

See  Homicidb;  Murder, 

MAP: 

Stealing  or  mutilating  public,  by  officer 113 

Stealing  or  injuring,  by  person  not  an  officer 114 

See  Records. 
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MAEKET  PRICE: 

Fraud  to  eflfect 395 

MARKS: 

And  brands,  acts  continued  in  force 23 

Defacing,  on  wrecked  property 355 

Defacing,  on  lumber,  logs,  etc 356 

Land,  defacing 605 

See  Brands;  Landmarks;  Trade-marks. 

MARRIAGE: 

Absence  of  party  for  five  successive  years,  effect  of 282 

Contracted  fraudulently 528 

Contraction  and  solemnization  of  incestuous 359 

Incestuous 285 

Making  false  return  or  record  of 360 

Proof  of .' note  2,  281 

Proof  of,  on  trial  for  bigamy note  1,  1 106 

Taking  woman  with  intent  to  compel  her  to  marry 265 

To  one  ahready  married 284 

Under  false  personation  voidable note  1,  528 

What  constitutes note  1,  281 

Within  what  degree  is  incestuous note  1,  285 

Evidence  of,  may  be  perpetuated C.  C.  P.,  2084 

MARRIED  WOMEN: 

Coercion  of,  by  husband note  13,  26 

Security  required  of,  for  appearance  as  witness 880 

When  incapable  of  committing  crime 26 

Can  not  be  witness  against  her  husband C.  C.  P.,  1881 

MARSHAL: 

Warrant  of  arrest  directed  to 818 

MASCULINE  GENDER: 

Includes  what 7 

MASK: 

A  misdemeanor  to  wear,  when 185 

MASTER: 

Homicide  in  defense  of,  by  servant,  justifiable 197 

MATERIAL  ALLEGATIONS: 

Only  to  be  proved C.  C.  P.,  1867 

Proof  to  correspond  with C.  C.  P.,  1868 

MATERIAL  OBJECTS: 

As  evidence,  discretionary C.  C.  P.,  1954 

Jury  taken  to  view  premises C.  C.  P.,  610 

What  kind  of  evidence C.  C.  P.,  1827 

MAYHEM: 

Assault  with  intent  to  commit 220 

Defined 203 

Indictment  for,  must  aver  premeditated  design  to  maim.  .  .note  1,  203 

Punishment  of 204 
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MAYOR: 

Duty  of,  when  breach  of  peace  threatened 720 

MEASURES,  FALSE— See  False  Weights. 

MEDICINE: 

Act  to  regulate  practice  of  (Appendix,  p.  653). 

MEETING: 

Disturbing  lawful 59 

Disturbing  certain 403 

Of  corporation,  director  present  presumed  to  have  concurred  in 

proceedings 569 

Of  corporation,  director  not  present  deemed   to  have  concurred, 

when 570 

Police  force  to  preserve  peace  at  public 7*20 

Preventing  electors  from  attending  public 58 

Religious,  disturbing 302 

MEETINGS,  UNLAWFUL— See  Unlawful  Assembly. 

MEMBER  OF  LEGISLATURE: 

Giving  his  vote  for  reward note  1,       86 

See  Legislature. 
MEMORY: 

Witness  may  refresh Jw . .  .note  28,  1321 

MENACE— See  Threats. 

MESHES: 

Size  of,  prescribed  for  fish-nets 636 

MESSAGE,  TELEGRAPHIC— See  Telegraph. 

MILESTONES: 

Injuring 590 

MILITIA— See  Troops. 

MILITIA  LAW: 

Commander  to  obey  order 729 

Conduct  of  troops 731 

Failure  to  attend  parade  or  drill 652,  653 

May  be  enforced  in  case  of  riots 725 

Offenses  arising  under,  how  prosecuted 682 

Selling  state  arms 443 

Troops,  who, may  order  out 728 

Troops  to  obey  civil  officer,  when 730 

MINERS: 

Act  for  protection  of  (Appendix,  p.  554). 

MINISTFJIIAL  OFFICER: 

Provisions  of  code  apply  to,  though  not  mentioned 77 

See  Officer, 

MINOR: 

Admitting  or  keeping  in  house  of  prostitution 309 

Buying  junk  from 601 

Buying  jewelry,  etc.,  from 496 
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MINOR— Con/ini/fd. 

Confessions  of,  as  evidence note  2,  26 

Grand  juror,  challenge  to,  because 896 

Permitting  to  play  at  game  of  cl\ance 336 

Requiring  ward  to  work  over  eight  hours  per  day 651 

Responsibility  of,  for  crime note  1,  26 

Selling  liquors  to Act  following  397 

Under  fourteen  can  not  be  convicted  of  rape,  when 262 

Act  for  the  protection  of  (Appendix,  p.  540). 

Act  relating  to  (Appendix,  p.  541). 

Act  to  prevent  sale  of  intoxicating  drinks  to  (Appendix,  p.  552). 

MISCARRIAGE— See  Abortion. 

MISCHIEVOUS  ANIMAL: 

Death  from  keeping  or  having 399 

MISCONDUCT: 

Of  juror,  referee,  etc 96 

Of  jury,  ground  for  new  trial note  3,  1 181 

MISDEMEANOR: 

Aiding  in  commission  of 659 

Certain  contempts  of  court  are  also 166 

Defined 17 

Defendant  need  not  be  present  at  arraignment 977 

Distinguished  from  felony note  1,  17 

Limitation  of  action  for 801,  802 

May  be  prosecuted  by  indictment note  1,  888 

Person  charged  with,  must  be  taken  before  whom 821 

Punishment  for 19 

MISDEMEANORS,  LIST  OF: 

Aiding  lottery i . .  322 

Aiding  apprentices  to  run  away 646 

Aiding  or  advising  commissipn  of  suicide 400 

Aiding  seamen  to  desert,  by  harl)oring 645 

Aiding  seamen  to  desert,  by  enticing 644 

Acting  in  public  capacity  unauthorized 65 

Adulterating  food,  drugs,  liquors,   etc 382 

Adultery Actfollowing  267 

Admitting  minor  to  house  of  ill-fame 309 

Altering  telegraph  messages 620 

Animals,  poisoning 596 

Arresting;  or  attaching  dead  bodies 295 

Assaults  defined 240 

Assaults  by  officer  under  color  of  authority 149 

Attempts  to  vote,  not  being  qualified 46 

Attempts  to  extort  by  verbal  threats 524 

Attorney,  defending  certain  cases 162 

Attorney,  buying  demands  in  suit 161 

Attorney,  misconduct  by 160 

Auctioneering  without  license 436 
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MISDEMEANORS,  LIST  OF^Continued, 

Bribing  telejs^ph  operator 641 

Burning  or  injuring  rafts 608 

Burial  of  dead  body  except  in  cemetery 297 

Barratry,  common 158 

Battery  defined 242 

Betting  on  elections 60 

Boats,  mismanagement  by  captain,  etc 348 

Boats,  boilers  of 349 

Bridge  or  ferry,  maintaining  without  license 386,  387 

Bridge,  toll,  riding,  or  driving  fast  on 388 

Bridge  or  ferry,  crossing  without  paying  tolls 389 

Burglarious  tools,  having • 466 

Buying  appointment  to  office 73 

Buying  demands  in  suit,  by  attorney 161 

Carriers  and  innkeepers  refusing  guests  and  passengers 365 

Catching  fish  by  poisonous  substances 635 

Catching  fish  by  permanent  contrivance 636 

Catching  trout  out  of  season 633 

Catching  salmon  out  of  season 634 

Catching  trout  except  with  hook  and  line 627 

Changing  telegraphic  message 620 

Child,  omission  to  furnish  necessaries  to 270 

Chinese,  bringing  into  state 174 

Clandestinely  learning  contents  of  message 640 

Compounding  offenses 153 

Convicts,  communicating  with 171 

Convicts,  importing  foreign 173 

Consignee,  etc.,  making  false  statement 536 

Corporation  employing  Chinese 178 

Criminal  contempts 166 

Criminal  conspiracy 182 

Cutting  trees  in  certain  counties Act  following  602 

Dead  animals,  putting  in  streets  and  rivers,  etc 374 

Deadly  weapons,  rudely  exhibiting 417 

Deadly  weapons,  having 467 

Defacing  or  removing  landmarks 605 

Defacing  tombs  and  monuments 296 

Destroying  evidence 135 

Director  of  corporation,  misconduct  of 560 

Disclosing  contents  of  telegraphic  message 619 

Disturbing  religious  meetings 302 

Disturbing  political  meetings 59 

Disturbing  lawful  assemblies 403 

Disturbing  peace 415 

Drawing  water  from  closed  water-works 625 

Elections,  attempt  to  vote  not  being  qualified 46 

Elections,  betting  on 60 

Elections,  communicating  such  offer 66 

Elections,  disturbing  such  meetings 59 

Elections,  intimidating,  corrupting,  etc.,  electors 53 
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MISDEMEANORS,  LIST  OF— Continued. 

Elections,  inspector  of,  unfolding  or  marking  ticket 49 

Elections,  preventing  public  meetings  for  purposes 58 

t  Elections,  procuring  illegal  voting 47 

Elections,  refusal  by  voter  to  be  sworn 43 

Elections,  refusal  to  answer  questions  by  officers  of 43 

Elections,  refusal  to  obey  summons  by  officer  of  registration 44 

Elections,  unlawfully  furnishing  money  at 54 

Elections,  unlawful  offer  to  procure  office  for  elector 55 

Enticing  seamen  to  desert 644 

Elscape  from  prison  other  than  state ^ 107 

Evidence,  destroying 135 

Exhibiting  deformed  person  for  hire 400 

Exposure,  indecent,  person,  pictures,  etc 311 

Exposure  of  persons  having  contagious  disease 394 

Exposure,  threatening  by  letter 650 

Failing  to  maintain  fish-ladders,  etc 637 

Females,  exhibiting  for  hire,  procuring 306,  307 

Fighting  duel,  posting  for  not 229 

Fighting  for  prize 413 

Fire,  obstructing  attempts  to  extinguish 385 

Fire,  setting,  to  woods,  etc 384 

Forcible  entry  and  detainer 418 

Forcible  entry,  returning  to  retake 419 

Frauds,  by  debtor  concealing  property 154 

Frauds,  by  defendant  in  same 155 

Frauds,  in  special  partnerships 358 

Frauds,  in  increasing  weight  of  package 381 

Frauds,  to  affect  market  price 396 

Frauds,  by  personation 629 

Frauds,  in  conveyancing 531 

Frauds,  in  obtaining 'money,  false  pretense 532 

Frauds,  in  weights  and  measures 553 

Frauds,  in  stamping  casks,  etc 564 

Frauds,  in  stock  subscriptions 557 

Frauds,  in  using  name  in  prospectus 559 

Gambling  defined,  etc 330 

Gambling,  permitting  in  house 331 

Gambling,  winning  at,  by  fraud 332 

Gambling,  witness  of,  refusing  attendance 333 

Gambling,  officer  refusing  to  prosecute  for 335 

Game  laws,  violating 629 

Glanders,  neglecting  to  kill  animal  having 401 

Grand  jurors,  acting  after  challenge  allowed 164 

Grand  jurors,  disclosing  transactions  of 169 

Grand  juror  disclosing  fact  of  indictment  found 168 

Gunpowder,  keeping  unlawfully 375 

Harboring  deserting  seaman 645 

Health  and  quarantine  laws,  violating 376,  377 

Health  and  quarantine  laws,  neglecting  duty  under 378 

Hiring  children  for  certain  public  exhibitions 272 
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MISDEMEANORS,  LIST  OY—Conlinued. 

Illegally  collecting  certain  tolls 642 

Illegally  using  phosphorus 630 

Ill-fame,  house  of,  residing  in  or  keeping 315 

Impriaonment,  false 236 

Injuring  gas  and  water  pipes 624 

Injuring  levees,  etc 607 

Injuring  milestones  and  guide-boards 590 

Injuring  standing  crops 604 

Injuring  signals 615 

Injuring  telegraph  lines 591 

Injuring  toll-houses,  etc .....' 589 

Injuring  works  of  art 622 

Insurance  laws,  violating 439 

Intoxication,  malpractice  by  physician  from 346 

Intoxication,  engineer 391 

Intoxication  of  public  officer Act  following  77 

Issuing  false  certificates  of  exemption  by  fire  department 649 

Junk  dealers,  buying  of  minors 601 

Junk  dealers,  governed  by  law  as  pawnbroker 502 

Keeping  open  business  places  on  Sunday 300 

Keeping  disorderly  house. 316 

Keeping  pest-house  within  certain  limits 373 

Killing  or  maiming  animals 597 

Killing  birds  in  cemeteries 598 

Larceny,  petit 488 

Larceny,  of  gas 498 

Larceny,  of  water , 499 

Leaving  inclosures  open Act  following  602 

Legislature,  disturbing  while  in  session 82 

Legislature,  witness  refusing  to  testify  before 87 

Libel  defined 248 

Libel,  threats  to  publish 257 

License,  maintaining  bridge  or  ferry  without 386,  387 

License,  doing  business  without 435 

License,  auctioneering  without 436 

Lottery,  drawing 320 

Lottery,  selling  tickets  for 321 

Lottery,  keeping  or  advertising  office  323 

Lottery,  insuring  ticket 324 

Lottery,  letting  building  for 326 

Malicious  injuries  to  freehold 602 

Malicious  mischief 594 

Mooring  vessels  to  buoys 614 

Nuisance,  maintaining 372 

Oath,  refusing  to  take,  when  offering  to  vote 43 

Obstructing  navigation 611-613 

Officer,  concealing  person  from  such  writ 364 

Officer,  contracting  debt  beyond  assets  of  corporation 566 

Officer,  cruel  treatment  of  lunatics 361 

Officer,  delay  in  presenting  arrest  to  magistrate 145 
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MISDEMEANORS,  LIST  OF —Continued. 

Officer,  disclosing  evidence  before  grand  jury 169 

OiBcer,  disclosing  fact  of  Indictment  found 168 

Officer,  exercising  duties  of,  wrongfully 75 

Officer,  escape  from 107 

Officer,  extortion  by  executive 70 

Officer,  extortion  in  fees 621 

Officer,  failure  to  pay  over  fines,  etc 427 

Officer,  false  representations  to  assessor 429 

Officer,  inhumanity  to  prisoners 147 

Officer,  making  false  certificate 167 

Officer,  making  false  return  of  same 360 

Officer,  making  unlawful  arrest 146 

Officer,  misconduct  of,  corporation \ 660 

Officer,  neglect  or  violating  duty  by  public  administrator 143 

Officer,  neglecting  to  disperse  rioters 410 

Officer,  neglecting  to  prevent  duel 230 

Officer,  obstructing  in  collecting  revenue 428 

Officer,  of  bank,  insolvent,  receiving  deposit 562 

Officer,  of  savings  bank,  overdrawing  account 561' 

Officer  of  railroad  company  overcharging 525 

Officer  of  corporation  falsifying  books 563 

Officer,  omission  of  duty  by 176 

Officer,  publishing  false  report  of  ccmdition  of  corporation 564 

Officer,  purchasing  judgment 97 

Officer,  receiving  excessive  fees 94 

Officer,  receiving  fees  for  arresting  fugitives  from  justice 144 

Officer,  reconfining  person  discharged 363 

Officer,  refusing  inspection  of  books 440 

Officer,  refusing  inspection  of  books  of  corporation 665 

Officer,  refusing  to  arrest  persons  charged  with  crime 142 

Officer,  refusing  to  aid  in  making  arrest 150 

Officer,  refusing  to  inform  or  prosecute  for  gambling 335 

Officer,  refusing  to  issue  or  obey  a  writ  of  habeas  corpus 362 

Officer,  resisting 69 

Officer,  resisting  public 148 

Officer,  retaking  goods  from  custody  of 102 

Officer,  solemnizing  illegal  marriage 359 

Officer,  who  beats  a  person  under  color  of  authority 149 

Omissions,  to  furnish  child  necessaries 270 

0mis8i<ms,  to  bury  dead  body 293 

Omissions,  to  label  drugs,  etc 380 

Omissions,  of  duties  by  officer 176 

Omissions,  of  legal  obligations 176 

Opening  or  publishing  sealed  letters 618 

•  Opening  telegraph  messages 627 

Pawnbroker,  acting  without  a  license 338 

Pawnbroker,  failing  to  keep  register 339 

Pawnbroker,  usury  by 340 

Pawnbroker,  selling  prior  to  time  to  redeem 341 

Pawnbroker,  refusing  to  disclose  particulars 342 
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MISDEMEANORS,  LIST  OY-Continued, 

Pawnbroker,  refusing  inspection  to  officer 343 

Penalty,  when  none,  puninhment  is  fixed 177 

Piloting,  unlicensed 379 

Poisoning  animals 596 

Postponing  telegraphic  messages 638 

Prevailing  on  person  to  attend  house  of  prostitution 318 

Printing  or  circulating  illegal  ticket 62 

Procuring  warrant  of  arrest  maliciously 170 

Putting  dead  animals  in  streets 374 

Racing,  on  highways 396 

Railroads,  engineer  intoxicat-ed 391 

Railroads,  neglecting  to  ring  bell,  etc 390 

Railroads,  putting  passenger  cars  in  front  of  freight 392 

Railroads,  employees  violating  duties 393 

Remaining  after  being  warned 409 

Refusing  to  disperse  on  lawful  command 416 

Removing  buoys  and  beacons 609 

Rescuing  prisoner  from  custody 101 

Retaining  possession  of  state  arms 442 

Riot,  defined,  etc 404,  405 

Riot,  neglect  of  officer  to  disperse 410 

Ront,  defined,  etc 406 

Search  warrants  maliciously  procured 170 

Selling  adulterated  candy 401 

Selling  coal,  hay,  etc.,  of  short  weight 555 

Selling  debased  quicksilver 367 

Selling  fire-arms,  etc.,  to  Indians 398 

Selling  liquor  on  election  day Act  following  62 

Selling  liquor  to  minor Act  following  397 

Selling  liquors  near  public  institutions 172 

Selling  liquors  to  Indians 397 

Selling  liquors  at  theaters 303 

Selling  liquors  at  camp  meetings 304 

Selling  opium  for  smoking 307 

Selling  state  arms 443 

Selling  tainted  food • 383 

Sending  letter,  threatening  to  expose ' 650 

Setting  vessels  adrift 608 

Sunday,  disturbing  religious  meetings  on 302 

Sunday,  keeping  open  business  on 300 

Sunday,  noisy  amusements  ou 299 

Taking  or  obstructing  water  in  flume,  etc 592 

Taking  salmon  or  trout  by  net 634 

Taxes,  refusing  to  give  tax  collector  name  of  employee 434 

Taxes,  illegally  delivering  receipts  for  poll 431 

Taxes,  making  false  statements  concerning 430 

Tearing  down  fences,  etc 602 

Tearing  down  notices 616 

Telegraph  messages,  altering 620 

Telegraph  information,  using 639 
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MISDEMEANORS,  LIST  OF— Continued, 

Telegraph  message,  postponing  out  of  turn 638 

Telegraph  message,  clandestinely  learning  contents 640 

Telegraph  message,  forging 474 

Trade-marks,  counterfeiting 350 

Trade-marks,  selling  goods  with  counterfeit 351 

Trade-marks,  defacing  on  wrecked  property 355 

Trade-marks,  defacing  on  logs,  etc 356 

Trade-marks,  refilling  casks,  etc.,  bearing 354 

Trapping  quail,  grouse,  etc 631 

Unlawful  assembly 407 

Using  information  fraudulently  obtained  from  telegraph  messages  .  639 

Vagrancy 647 

Violating  certain  police  regulations 643 

Wearing  mask  or  disguise 185 

Witness  deceiving 133 

Witness  before  legislature 87 

Witness,  preventing  attendance  of 136 

Witness  of  gambling,  refusing  attendance 333 

Wrecked  property,  keeping  after  salvage  paid 544 

Wrecked  property,  unlawfully  keeping 545 

MISFORTUNE: 

Homicide  committed  by,  excusable 495 

MISNOMER— See  Fictitious  Name. 

MISPRISION  OF  TREASON: 

Defined;  punishment  of 38 

MISREPRESENTATION— See  False  Pretenses. 

MISTAKE  OF  FACT: 

Disproves  criminal  intent. 26 

S^  Error;  Ignorance. 

MITIGATION  OF  PUNISHMENT: 

Summary  inquiry  for • note  1,  1203 

See  Punishment. 
MOB: 

Suppressing  by  troops 731 

See  Riot. 

MOCK  AUCTIONS— See  Auctions. 

MOCKING-BIRD. 

Entrapping  or  destroying Act  following  627 

MODEL: 

Injuring 623 

MONEY: 

Attorney  wrongfully  accepting 160 

Conspiracy  to  obtain  by  false  pretense 182 

Counterfeit,  what  constitutes  offense  of  uttering note  2,  477 

Issuing  or  circulating  paper 648 
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Kiud  or  deBcription  of,  not  required  in  proof  on  trial  for  larceny, 

etc note  1,  1 131 

Obtaining  in  order  to  influence  vote  of  legislator 89 

Obtaining  under  false  pretenses 532 

Paiil  for  trial  of  escaped  convicts,  to  be  refunded  to  county Ill 

Paid  into  court,  disposition  of C.  C.  P.,  2104 

Personal  property  includes 7 

Unlawful  use  of,  at  elections 54 

MONGOLIAN— See  Chinese. 

MONTH: 

Defined 7 

MONUMENTS': 

Defacing  cemeteries 296 

Injuries  to,  erected  by  United  States  Coast  Survey 615 

MORALS,  GOOD: 

Crimes  against 299-307 

MORALS,  PUBLIC: 

Conspiracy  to  commit  acts  injurious  to 182 

MORTGAGE: 

Fraudulent,  by  married  person' 534 

Giving,  after  conveyance,  not  a  sale  within  the  statute note  1,  533 

MOTION: 

Court  may  arrest  judgment  without 1186 

For  new  triaL  appeal  from  order  denying note  3,  1237 

For  new  trial,  hearing  of note  1,  1182 

For  new  trial,  how  made note  1,  1 179 

For  new  trial,  when  made 1 182 

In  arrest  of  judgment ^ 1185 

In  arrest  of  judgment  in  justice's  court 1452 

To  set  aside  indictment  or  information 995 

To  set  aside  indictment,  objections  waived,  when 996 

To  set  aside  indictment,  when  heard 997 

To  set  aside  indictment,  order  no  bar  to  further  prosecution 999 

MULE: 

Feloniously  taking,  grand  larceny 487 

MURDER: 

Assault  to  commit,  intent  must  be  averred  and  proved. .    .  .note  1,  217 

Assault  to  commit,  indictment  for note  19,  959 

Child  dying  after  birth,   in   consequence  of  attempted  abortion, 

note  2 274 

Common  law  definition  of note  1,  187 

Common  law  does  not  recognize  degrees  of note  1,  189 

Death  penalty,  how  executed note  2,  190 

Defined 187 

Degrees  of,  defined 189 
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Deliberation  and  premeditation,  as  elements  of note  2,  189 

Discretion  of  jury  in  fixing  penalty note  1,  190 

Distinguished  from  manslaughter note  2,  187 

Drunkenness,  as  evidence  on  trial  for note  4,  189 

Indictment  for note  3,  189 

Indictment  for note  35,  959 

Indictment  for,  charges  more  than  one  offense,  when note  2,  954 

Indictment  for,  also  charging  assault note  3,  954 

Jeopardy,  putting  twice  in note  1,  687 

Jurisdiction  of  indictment note  1,  790 

Killing  unborn  child  not note  1,  187 

Malice  aforethought  necessary  to  constitute  crime  of note  1,  188 

Malice,  meaning  of  term  in  C(>nnection  with note  3,  187 

No  limitation  for  prosecution  for 799 

Object  of  statutory  division  into  degrees note  1,  189 

Party  killing  another  in  duel  guilty  of,  at  common  law note  1,  225 

Party  injured  must  die  within  what  time 194 

Procuring  execution  of  innocent  person  by  perjury note  1,  128 

Proof  of  corpus  delicti  required note  5,  189 

Punishment  of 190 

Verdict  of  jury  should  state  degree note  3,  189 

When  burden  of  proof  shifts  on  trial  for 1105 

See  Homicide;  Manslaughter. 

MUSEUM: 

Injuring  public 623 

MUTILATION: 

Of  public  records  by  officer 1 13 

Of  public  records  by  other  than  officer 114 


N 

NAMES: 

Defacing  or  adding  to  list  of  jurors 116 

Indictments  found  by  fictitious 953 

Statement  of,  in  indictment  or  information note  7,  959 

Unauthorized  use  of,  in  prospectus  of  corporation 559 

NAPA  COUNTY: 

Act  to  protect  fish  and  game  in  (Appendix,  p.  549). 

NAPA  RIVER: 

Act  to  prevent  destruction  of  fish  in  (Appendix,  p.  549). 

NARCOTIC: 

Administering  with  evil  intent 222 

NATIONAL  GUARD: 

Failure  to  attend  drill  by  officer 652 

Failure  to  attend  drill  by  member 653 

Active  member  of,  exempt  from  jury  duty C.  C.  P.,  2(X) 
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NAVIGABLE  STREAMS: 

Obstructing 611 

NAVIGATION: 

Of  harbors,  etc,  obstructing 613 

Of  Humboldt  bay,  obstructing 612 

NEGLECT: 

De6ned 7 

NEGLIGENCE: 

Defined 7 

Indictable,  what  is note  11,  26 

Of  locomotive  engineer  at  railroad  crossing 390 

Of  person  iq  charge  of  steam  boiler 368 

Of  person  in  charge  of  railroad  train 369 

Of  person  labeling  drugs,  etc 380 

Suffering  mischievous  animal  to  go  at  large 399 

NETS: 

To  be  destroyed  or  sold,  when 636 

NEVADA  COUNTY: 

Killing  deer  in,  unlawful,  when Act  following    628 

Act  for  the  protection  of  ^ame  in  (Appendix,  p.  550).  * 

NEW  TRIAL: 

Absence  of  defendant  as  ground  of note  1,  1181 

Appeal  from  order  denying note  3,  1237 

Application  for,  when  made 1 182 

Bill  of  exceptions  may  be  settled  after  motion note  3,  1 179 

Defined 1179 

Effect  of 1180 

Effect  of,  as  to  former  jeopardy note  1,  1 1 80 

Erroneous  rulings  by  court note  5,  1 181 

Forn)er  conviction  no  bar  to,  after  judgment  reversed note  1,  687 

Grountis  for,  in  justice's  court 1451 

Misconduct  of  jury note  3,  1 181 

Motion  for,  how  made note  1,  1 179 

Motion  for,  by  whom  heard note  2,  1 179 

Motion  for  hearing  of note  1,  1182 

Newly  discovered  evidence note  7,  1 181 

On  whose  application  granted note  8,  1181 

To  be  ordered  when  verdict  is  defective 1 156 

Verdict  obtained  by  improi>er  means note  4,  1181 

Verdict  contrary  to  evidence note  6,  1 181 

When  may  be  granted 1181 

Where  to  be  had  when  ordered  on  appeal 1261 

Where  to  be  had  if  granted  by  superior  court 1469 

NIGHT-TIME: 

Defined 450,    463 

NOLLE  PROSEQUI: 

Abolished 1386 
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NOTARIES  PUBLIC: 

To  admiDiater  oath  or  affirmation C.  C.  P.,  2093 

To  take  depositions  in  this  state C.  C.  P.,  2031 

NOTES: 

Forgery  of 470 

Making  or  uttering  fictitious 476 

Making  to  circulate  as  money 648 

Possessing  forged,  indictment  for note  1,  475 

Possessing  or  receiving  forged 475 

NOT  GUILTY: 

Evidence  admissible  under  plea  of 1020 

Plea  of 1016 

Plea  of note  4,  1016 

Plea  of,  form 1017 

Plea  of,  puts  what  in  issue 1019 

Plea  of,  must  be  entered,  when 1024 

NOTICE: 

Of  appeal,  how  served 1240 

Of  appeal,  by  publication 1241 

Of  application  for  bail  in  certain  cases 1274 

Of  application  for  pardon 1421 

Publication  of  application  for  pardon 1422 

Removing  or  destroying  posted 616 

Construction  of  written C.  C.  P.,  1866 

Of  taking  depositions. .  ; C.  C.  P.,  2024,  2031 

To  produce  written  instruments C.  C.  P.,  1938 

NUISANCE: 

Keeping  pest-houses  in  certain  limits. 373 

Maintaining  public 372 

Public,  defined 370 

Putting  dead  animals  in  streets,  rivers,  etc 374 

Unequal  damage 371 

NUMBER: 

Use  of  words  in  singular,  includes  plural 7 

NURSE: 

Substituting  one  child  for  another. 157 


o 

OATH: 

Defined '. 119 

Foreman  of  grand  jury  may  administer  to  witnesses 918 

Irregularity  in  administering,  no  d^ense  to  perjury 121 

Manner  of  administering note  1,  119 

Of  foreman  of  grand  jury 903 

Of  grand  jurors 904 

Of  jurors  in  justices'  courts 1437 

Of  office 120 

43 
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OATK—Continved, 

Of  office note  1,  65 

Of  officer  in  charge  of  jury 1121,  1128,  1440 

Person  taking,  guilty  of  porjury,  when 118 

Refusal  of  elector,  to  answer  under 43 

To   constitute  perjury,  officer  must  be  competent  to  administer, 

note  2 lis 

Affirmation  equivalent  to C.  C.  P. ,  2097 

Form  in  discretion  of  court 0.  C.  P.,  2096 

Form  may  be  varied C.  C.  P.,  2095 

Generally,  who  may  administer C.  C.  P.,  2093 

How  administered C.  C.  P.,  2094 

OBSCENE  EXPOSURESi 

Of  persons,  books,  etc 31 1-316 

OFFENSES— See  Crimes. 

OFFER  TO  COMPROMISE: 

Not  an  admission  that  anything  is  due 2078 

OFFICE: 

Acting  in,  without  qualifying 65 

Buying  or  selling  appointments  to 73,  74 

Extortion,  under  color  of 621 

How  forfeited 88,  98,  147 

If  term  of,  not  fixed  appointing  power,  may  remove  from. .  .note  1,  758 

Oath  of , note  1,  65 

Oath  of,  not  included  in  statute  relating  to  perjury 120 

OflFering  reward  for  appointment  to note  2,  73 

Persons  engaged  in  dueling  disqualitied  from  holding 228 

Removal  from 661 

Unlawful  agreement  to  procure,  by  candidate  at  election 55 

Wrongful  exercise  of. 75 

OFFICERS,  ADMINISTRATIVE: 

Same  provisions  apply  as  to  executive  officers 77 

OFFICERS,  EXECUTIVE  AND  MINISTERIAL: 

Accusation 758 

Acting  without  having  qualified 65 

Armed  force  to  obey,  what 730 

Asking  or  receiving  bribe 68 

Assaults  by 149 

Bribery  of 67,  165 

Citizens  aiding,  to  make  arrest note  1,  150 

De  facto note  2,  65 

De  facto,  validity  of  acts 66 

De  facto,  who  are • note  2,  66 

Delaying  to  take  person  arrested  before  magistrate 145 

Disclosing  fact  of  indictment  found 168 

Disclosure  to  offender  of  purpose  to  arrest note  2,  841 

Duty  of,  concerning  gaming 335 

Duty  of,  nmking  arrest 849 
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OFFICERS,  EXECUTIVE  AND  MINISTERIAL— Con/mM(?rf. 

Duty  of,  to  prevent  duels 230 

£ml>ezzlement  by 504 

Embezzlement  or  falsification  of  accounts  by 424 

Exempt  from  jury  duty 200 

Extortion  by 70 

Failing  to  pay  over  fines,  etc 427 

False  certificate  by ^ 167 

Falsifying  jury  lists 117 

Grand  jury  to  inquire  into  the  conduct  of 923 

How  forfeit  office 96 

Immediate  pursuit  by,  to  make  arrest note  1,  841 

Indictment  for  resisting  should  state,  what note  1,  69 

Inhumanity  to  prisoners 147 

Intervention  of,  to  prevent  crime 697 

Intoxication  of »Act  following  77 

Justifiable  homicide  by 1 96 

Legislature  may  extend  term  of,  after  election note  1,  758 

Liability  of,  for  assault note  1,  149 

Making  arrest,  must  not  use  violence note  1,  149 

Making  arrest  without  authority 146 

Making  arrest,  justified  in  shooting  person,  when note  4,  835 

Must  arrest  rioters,  if  they  refuse  to  obey 727 

Must  command  rioters  to  disperse 726 

Oath  of,  in  charge  of  jury 1121,  1 128 

Obstructing,  in  collecting  revenue 428 

Of  corporation,  publishing  false  report 664 

Of  county  jail,  exempt  from  jury  duty C.  C.  P.,  200 

Official  extortion  defined note  1,  70 

Of  hospital,  asylum,  etc.,  exempt  from  jury  duty C.  C.  P.,  200 

Of  insolvent  bank,  receiving  deposits 562 

Of  savings  banks,  overdrawing 661 

Of  state  prison,  exempt  from  jury  duty C.  C.  P.,  200 

Of  vessel,  unlawful  destroying 539 

Omission  of  duty  by 176 

Penalty  for  being  interested  in  certain  contracts , 71 

Penalty  for  certain,  dealing  in  scrip 71 

Persons  aiding  to  prevent  crime  justifiable 698 

Presenting  false  claims  to 72 

Proceedings  for  removal  of 758-772 

Proceedings  for  removal  of  district  attorney 771 

Proceedings  in  overcoming  resistance  to  process t 723 

Proceedings  to  impeach,  or  remove,  preserved 10 

Proceedings  for  removal  of,  befpre  superior  court 772 

Proceedings  to  remove  civil,  how  prosecuted 682 

Public,  accepting,  or  offering  to  accept,  bribe note  2,  92 

Receiving  fee,  or  reward,  for  arresting  fugitives 144 

Receiving  reward  for  deputation 74 

Refusal  to  surrender  books  to  successor 76 

Refusing  or  neglecting  to  disperse  unlawful  assembly 410 

Refusing  or  neglecting  to  pay  over  public  moneys 410 
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OFFICERS,  EXECUTIVE  AND  MINISTERIAI^-Con/mMerf. 

Refusing  to  aid  in  making  arrest 150 

Refusing  to  receive  or  arrest  accused  parties 142 

Refusing  to  permit  inspection  of  books 440 

Removal  of,  by  summary  proceedings note  1,  772 

Removal  of,  for  violation  of  duty 661 

Removal  of,  otherwise  than  by  impeachment note  1,  758 

Resisting 69 

Rescuing  prisoner  from  custody  of 101 

Retaking  goods  from  custody  of 102 

Superintendent  of  printing  must  not  be  interested  in  contract 99 

Suspension  of,  in  case  of  impeachment 750 

To  certify  names  of  persons  resisting 724 

Trial  of 767 

When  impeached,  disqualified  until  acquitted 751 

Wiien  may  order  out  military 728 

Willfully  resisting 148 

Wrongfully  exercising  functions  of  office 75 

Return  of,  to  summons  of  jury C.  C.  P.,  232 

To  summon  jury C.  C.  P.,  235 

OFFICERS,  JUDICIAL: 

Justice  of  peace  or  constable  purchasing  judgment 97 

Offering  bribes  to 92 

Receiving  bribes 93 

Receiving  excessive  fees 94 

OFFICERS  OF  ELECTION: 

Alteration  of  vote  by 48 

Violation  of  election  laws  by 41 

■  See  Elections. 

OFFICERS  OF  STATE  PRISON: 

Board  of  directors . ., 1573 

Board  to  adopt  rules  and  regulations 1576 

Board  to  appoint  warden 1577 

Board  to  make  rules  regarding  credits  earned  by  prisoners 1592 

Board  to  report  credits  to  governor 1593 

Compensation  of  directors 1575 

Debt  can  not  be  contracted  by  board 1585 

Duty  of  clerks  and  others 1578 

Monthly  reports  of > 1579 

Must  keep  accounts  and  report  to  governor 1580 

Powers  of  board 1594,  1 595 

President  pro  tem.  of  senate,  when  to  act  as  director 1574 

FFICERS,  REMOVAL  OF: 

Accusation  by  grand  jury 758 

Appeal  from  judgment  of  removal 770 

By  impeachment 737-753 

By  impeachment — See  Impeachment. 

Denial 764 
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OFFICERS,  REMOVAL  OF— Continued, 

Form  of  accusation 759 

Form  of  objection  to  accusation 763 

If  defendant  does  not  appear 761 

Judgment  on  conviction 769 

Objection  overruled — answer 765 

Objection  to  accusation 762 

Proceedings  on  confession  or  issue 766 

Removal,  otherwise  than  by  impeachment 758-772 

Trial  and  procee<lings  on 767,  768 

Transmission  and  service  of  copy  of  accusation 760 

OFFICIAL  DOCUMENTS: 

Copies  of,  to  be  given,  when C.  C.  P. ,  1893 

Enumerated,  that  may  be  proved C.  C.  P.,  1918 

Every  one  may  inspect C.  C.  P.,  1892 

How  diflferent  kinds  of,  proved C.  C.  P.,  1918 

See  Writings,  etc. 

OFFICIAL  EXTORTION— See  Extortion. 

OFFICIAL  MISCONDUCT— See  Officer. 

OFFICIAL  RECORDS: 

Carrying  away  or  mutilation  of,  by  officer 76 

Refusal  of  officer  to  surrender  to  successor 76 

OLEOMARGARINE: 

Act  to  prevent  sale  of  (Appendix,  p.  540). 

OMISSIONS: 

Indictable,  what  are note  12,  26 

Of  duty  by  public  officer 1 76 

When  punishable 662 

OPERATION: 

Of  penal  laws note  1,     778 

Of  penal  laws,  on  offenses  committed  in  another  state note  1,       27 

OPINIONS: 

Of  witness,  how  far  admissible note  29,  1321 

OPIUM: 

Sale  and  use  of 307 

OPPRESSION— See  Cruelty. 

ORAL  INSTRUCTIONS: 

Giving,  without  consent  of  defendant note  9,  1093 

See  Instructions. 

ORDER: 

Contents  of 1301 

For  conditional  examination,  application  how  made 1337 

For  conditional  examination,  application  to  whom  made 1338 

For  conditional  examination,  must  direct  what 1340 

For  conditional  examination,  to  contain  what 1339 

For  conditional  examination,  when  may  be  applied  for 1336 
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ORDER— Continued. 

For  bail  to  be  indorsed  on  bench  warrant 982 

For  change  of  venue 1035 

For  recommitment 1310 

For  resubmission  to  grand  jury 998 

Of  challenges note  2,  1068 

Of  court,  disobedience  of 166 

Setting  aside  indictment  no  bar  to  another  prosecution 998 

Sustaining  demurrer,  whether  appealable note  1,  1007 

Disobedience  of  lawful,  a  contempt C.  C.  P.,  1209 

For  discharging  sick  juror C.  C.  P.,  615 

Of  commitment  for  contempt,  conclusive C.  C.  P.,  1222 

Presumption  of,  judicial C.  C.  P.,  1909 

ORDER  OF  COMMITMENT— See  Commitment. 

ORDER  OF  TRIAL: 

Discretion  of  court  as  to note  1,  1094 

ORIGINAL  EVIDENCE: 

Definition  of t C.  C.  P.,  1829 

ORNAMENTAL  PLANT: 

Injuring 622 

ORPHANS: 

An  act  in  relation  to  care  of  (Appendix,  p.  554). 

OUTRAGE— Sec  Rape. 

OVERCHARGE: 

By  railroad  officer 525 

OVERT  ACT: 

Committed  out  of  state  jurisdiction,  of  indictment  for  treason. . . .     788 

Evidence  of,  on  trial  for  conspiracy 1 104 

Evidence  of,  on  trial  for  treason '. 1 103 

When  necessary  to  constitute  conspiracy 184 

OWNER: 

Retaking  by,  of  stolen  goods,  no  offense note  I,     153 

OWNERSHIP: 

Materiality  of,  to  constitute  arson note  1,     452 

OYSTERS: 

An  act  to  encourage  planting  and  cultivation  of  (Appendix,  p.  554). 
Injuring  or  gathering Subdivision  7,     602 


P 

PANEL: 

Challenge  to,  defined 1058 

Challenge  to,  grounds  of note  1,  1059 

Challenge  to,  in  justices'  courts 1436 

Challenge  to,  upon  what  founded 1059 

Challenge  to,  when  and  how  taken 1060 
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Defined 1057 

,     Grand  jury,  cause  of  challenge  to 895 

Grand  jury,  challenge  to,  when  to  be  interposed note  1,  895 

Grand  jury,  eflFect  of  allowing  challenge  to 899 

Grand  jury,  objection  to,  taken  only  by  challenge 902 

If  challenge  to,  allowed,  jury  to  be  discharged 1065 

Of  summoning  jurors  to  complete C.  C.  P.,  227 

See  Challenge;  Grand  Jury;  J  dry. 

PAPER  MONEY: 

Issuing  and  circulating,  unlawfully 648 

PAPERS: 

Mutilation  of,  by  public  officer 76 

Official  refusal  of  officers  to  surrender 76 

Preparing  false,  for  use  upon  trial 134 

Stealing  or  injuring  public,  by  person  not  an  officer 114 

Stealing  or  mutilating,  by  public  officer 113 

PARADE: 

Failure  to  attend,  by  officer 652 

Failure  to  attend,  by  member 653 

PARDON: 

Conditional note  4,  1417 

Definition  of ^ note  1,  1417 

Effect  of note  5,  1417 

Governor  to  communicate  to  legislature  what,  granted 1419 

Notice  to  district  attorney  of  application  for T 1421 

Power  of  governor  to  grant 1417 

Power  of  granting,  how  exercised note  3,  1417 

Public  notice  of  application  for 1422 

Statement  to  be  transmitted  to  governor  on  application  for 1420 

PARENT: 

Deserting  child 271 

Disposing  of  child  for  certain  public  exhibitions 272 

Homicide  in  defense  of,  justifiable 197 

Omitting  to  provide  necessaries  for  child 270 

Substituting  one  child  for  another,  with  intent  to  deceive 157 

PARTIAL  EVIDENCE: 

Definition  of C.  C.  P.,  1834 

PARTIES  TO  CRIME: 

Classification  of 30 

PARTNER: 

Conversion  of  firm  property  by,  not  embcEzlement note  3,  603 

Of  district  attorney  must  not  defend  certain  actions •  162 

PARTNERSHIP: 

Fraud  in  special 35  8 

PARTRIDGE: 

Killing  of,  in  certain  season 626 
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PARTY: 

Identity  of C.  C.  P.,  1910 

PASSAGE  TICKETS: 

Forging  of 487 

Value  of,  in  certain  cases 493 

PASSENGER  CARS: 

Running  freight  cars  before 392 

PAWNBROKER: 

Carrying  on  business  without  license 338 

Charging  unlawful  rate  of  interest 340 

Failing  to  keep  register 339 

Limiting  interest  to  be  charged  by note  1,  340 

Refusing  to  allow  inspection  of  register 343 

Refusing  to  disclose  particulars  of  sale 342 

Selling  before  time  of  redemption  expires 341 

Selling  without  notice 341 

PEACE: 

Disturbing,  by  noises  or  tumult 415 

Police  to  preserve,  at  public  meetings 720 

Public  crimes  against 403-419 

Requiring  security  to  keep note  1,     697 

Security  to  keep f 706 

Threatening,   quarreling,   etc. — See  Security    to    Keep    Peace; 
Threatened  Offense. 

PEACE  OFFICER: 

Arrest  by 836 

Duty  of,  making  arrest 848,  849 

Duty  of,  making  arrest note  2,  821 

Duty  of,  to  prevent  duels 230 

Refusing  to  arrest  accused  party 142 

Warrant  of  arrest  must  be  directed  to  and  executed  by 816 

What  are 817 

What  warrants  are  to  be  directed  to 818,  819 

PENAL  CODE: 

Operation  on  offenses  committed  in  another  state note  1,       27 

See  Code. 
PENAL  LAWS: 

Operation  of note  1,     778 

PENALTY: 

Jury  may  determine,  when ! 190 

When  none  prescribed  by  statute 177 

PENETRATION: 

Proof  of,  on  trial  of  indictment  for  rape note  1,     261 

PEOPLE: 

Appeal  may  be  taken  by,  when note  1,  1238 

PEREMPTORY  CHALLENGE— See  Challenge 
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PERJURY: 

By  grand  juror  in  making  accusation  or  giving  testimony 927 

Defined 118 

Definition  of,  at  common  law note  1,  118 

Evidence  must  be  prejudicial  to  constitute note  1,  118 

Evidence  to  prove note  4,  118 

False  swearing  before  grand  jury note  1,  915 

Incompetency  of  witness,  no  defense  for 122 

Indictment  for note  36,  959 

Indictment  for,  must  contain,  what note  4,  118 

Indictment  for  subornation  of,  must  contain,  what note  2,  127 

Irregularity  in  administering  oath  no  defense 121 

Must  be  willful note  I,  118 

Not  confined  to  actions  in  court note  2,  118 

Officer  administering  must  be  competent note  2,  118 

Pleading  in  indictment  for 966 

Punishment  of 126 

Securing  execution  of  innocent  persons  by 128 

Stating  what  one  does  not  know  to  be  true 125 

Subornation  of 127 

Subornation  of,  party  charged  must  have  instigated note  1,  127 

Unintentional  false  statement  not note  1,  118 

Witness  need  not  know  that  his  evidence  was  material 123 

Witness'  testimony  may  be  read  against  him  cm  trial  for 14 

When  making  depositions,  etc.,  deemed  complete 124 

By  what  testimony  proved C.  C.  P.,  1967 


PERPETUATING  TESTIMONY: 

Deposition  to  be  filed 

Effect  of  the  deposition 

Evidence  may  be  perpetuated. 
Manner  of  application  for  order. . 
Manner  of  taking  the  deposition. 
Notice  of  time  and  place  to  be  given. 
When  the  evidence  may  be  produced. 


...C.  C.  P.,  2087 
...C.  C.  P.,  2089 
.  ..O.  C.  P.,  2083 
...C.  C.  P.,  2084 
...C.  C.  P.,  2086 
...C.  C.  P.,  2085 
...C.  C.  P.,  2088 


PERSON: 

Crimes  against 261-343 

Crimes  committed  by,  out  of  state . .   note  3,       27 

■     Defined 7 

Indecent  exposure  of . ; 311 

Informed  against 7^^711 

Instigating  incapables  to  crime 31 

Other  injuries  to 346-367 

What,  capable  of  crime 26 

Who  liable  to  punishment 27 

PERSONAL  PROPERTY: 

Includes  what 7 

Retaking,  from  custody  of  officer 102 

PERSONATION,  FALSE— See  False  Peesonation. 
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PEST-HOUSE: 

Establishing  and  keeping  in  certain  limits 373 

PESTILENCE: 

Prisoner  may  be  removed  on  account  of. 1608 

PETIT  LARCENY: 

Defined 488 

See  Larcbny. 

PETIT  TREASON: 

Abolished 191 

Might  happen,  how note  1,     191 

PETITION: 

For  writ  of  habeas  corpus 1474 

PHONOGRAPHIC  REPORTER: 

See  Short-hand  Reporteb. 
PHOSPHORUS: 

Use  of,  on  land  prohibited  in  certain  counties 630 

PHYSICIAN: 

Acts  of,  while  intoxicated 346 

Malpractice  by  intoxicated ." 346 

Disqualified  as  a  witness,  when C.  C.  P.,  1881 

Not  subject  to  duty  as  juror C.  C.  P.,  200 

PICTURES: 

Exhibiting  indecent  or  obscene 31 1 

PIECE  CLUBS: 

An  act  to  prohibit  (Appendix,  p.  554). 

PILES: 

In  sea  bank  or  wall,  injuring 607 

PILOTS: 

Acting  as  such  without  license : 379 

PIPES: 

Injuring  gas  or  water 624 

PITCH: 

Gathering  on  public  lands 603 

PLACE  OF  BUSINESS: 

Keeping  certain,  open  on  Sunday 300 

PLEA: 

At  time  of  arraignment,  how  made note  1,     988 

Defendant  may  enter,  after  demurrer  overruled 101 1 

Different  kinds  of 1016 

Drunkenness,  effect  of notes  1,2,       22 

Former  acquittal,  what  is 1022 

Former  acquittal,  what  is  not 1021 

Former  jeopardy note  8,   1016 

How  put  in,  and  its  form 1017 

In  case  of  impeachment,  where  ent^ed 743 

Insanity,  effect  of notes,       26 
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PLEA-  Continued. 

Must  be  oral not©  1,   1017 

Of  defendant  to  complaint  in  justice's  court 1429 

Of  defendant  failing  to  state . .  .note  1,  1404 

Of  corporations  to  indictinment 1396 

Of  guilty note  2,  1016 

Of  guilty,  conviction  on 689 

Of  guilty,  how  put  in,  and  when  may  be  withdrawn 1018 

Of  guilty  of  accusation  against  officer,  proceedings  on 766 

Of  guilty  on  arraignment  amounts  to  conviction note  1,     687 

Of  guilty  on  charge  of  second  offense,  effect  of note  1,     666 

Of  guilty,  proceedings  on 1445 

Of  guilty  to  articles  of  impeachment,  proceedings  on 744 

Of  guilty  upon,  court  to  determine  degree 1192 

Of  not  guilty note  4,   1016 

Of  not  guilty  puts  what  in  issue 1019 

Of  not  guilty  to  be  entered  on  refusal  to  plead 1024 

Of  not  guilty,  what  evidence  may  be  given  under 1020 

Once  in  jeopardy 1023 

Refusal  to  enter  after  demurrer  overruled note  1,  1011 

Requisites  of,  generally note  1,  1016 

To  be  stated  to  jury 1093 

When  made 988 

When  put  in 1003 

Withdrawing note  1,  1018 

PLEADING: 

Accessory,  how  indicted 972 

Construction  of  words  used  in  indictment 957 

Error  or  mistakes  in 1404 

Form  and  rules  of 948 

Indictment  or  information  against  several 970 

Indictment  or  information,  form  of 951 

Indictment  or  information  is  first  by  the  people 949 

Indictment  or  information  must  charge  but  one  offense 954 

Indictment  or  information  must  be  direct  and  certain 952 

Indictment  or  information,  what  to  contain 950 

Indictment  or  information,  when  sufficient 959 

Indictment,  when  not  insufficient  for  defect  in  form 960 

In  indictment,  information  for  forgery 965 

In  indictment,  information  for  exhibiting  lewd  books 968 

In  indictment,  information  for  larceny  or  embezzlement 967 

In  indictment,  information  for  libeL 964 

In  indictment,  information  for  perjury  or  subornation  of 966 

Of  judgments 962 

On  .part  of  defendant 1002 

Of  private  statutes ^ 963 

Presumptions  of  law  not  to  be  stated 961 

Principal  and  accessory,  distinction  abolished 971 

Rules  of,  in  criminal  actions note  1,  948 

Statement  as  to  person  injured 956 
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PLEkDll^a— Continued. 

Statement  as  to  time  when  offense  committed 955 

When  defendant  indicted  by  fictitious  name 953 

Words  nsed  in  statute  need  not  be  strictly  pursued 958 

See  Accusation;  Arrest  of  Judgment;  Demurrer;  Indictment;  Infoema- 
TioN;  Postponement;  Venue,  etc. 

PLEDGED  PROPERTY: 

Selling 581 

PLEDGES: 

Of  candidate  at  election note  1,      54 

PLUMAS  COUNTY: 

An  act  to  protect  fish  in  (Appendix,  p.  549). 

Destruction  of  game  in,  prohibited,  when 627 

PLURAL  NUMBER: 

Words  used  in  singular  include ^ 7 

POISON: 

Administering,  with  evil  intent,  is  an  assault note  1,  240 

An  act  to  regulate  sale  of  (Appendix,  p.  556). 

Attempts  to  kill  by  administering 216 

Attempt  to  kill  by  giving,  proof  necessary  to  convict note  1,  216 

Definitions  of  poisonous  and  noxious  substances note  1,  216 

Putting  in  food,  medicine,  or  water 347 

POLICE: 

Forte  to  preserve  peace  at  public  meetings,  how  ordered 720 

Organization  and  regulation  of 719 

POLICE  COURT: 

Defined 1461 

Proceedings  in — See  Justices*  Courts. 

POLICEMAN: 

Warrant  of  arrest  directed  to 818 

POLICE  OFFICERS: 

How  organized 719 

In  incorporated  towns,  etc.,  duty  of  person  in  charge  of 1413 

To  preserve  the  peace 720 

POLICE  REGULATIONS: 

Violation  of  certain 643 

POLICY  OF  INSURANCE— See  Insurance. 

POLITICAL  CONVENTION~See  Convention. 

POLITICAL  MEETING: 

Disturbing 59 

Hindering  or  preventing  electors  from  holding 68 

POLLING: 

Right,  when  and  how  exercised note  2,  1 163 

The  jury 1163 
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POLL-TAXES— See  Taxes. 


POSSE  COMITATUS: 

Kefusal  to  join 150 

POSTPONEMENT: 

Exception  to  order  refusing note  1,  1173 

Of  examination 861 ,  862 

Of  trial 1052,  1433 

Of  trial,  aflSdavit,  what  to  contain note  2,  1052 

Of  trial,  discretion  of  court  as  to note  1,  1052 

Of  trial,  sickness  of  counsel note  3,  1052 

Procuring  attendance  of  witness,  not  resident  of  state,  as  ground 

for note  1,  1354 

POSTING  BILLS: 

On  property  of  another Subdivision  6,       602 

PRACTICE— See  Pleading. 

PREGNANCY: 

Of  female  under  sentence  of  death 1225 

PREJUDICE: 

Challenge  to  grand  juror  for -     896 

PRELIMINARY  EXAMINATION— See  Examination  of  Charge. 

PREMEDITATION: 

Presence  of,  in  crime  of  murder note  2,       189 

PREMISES: 

Forcible  entry  and  detainer  of 418 

Returning,  after  being  removed  by  legal  proceedings 419 

PRESCRIPTION: 

Negligence  in  compounding,  druggist's 380 

PRESENCE: 

Of  defendant  required  when  judgment  pronounced , note  1,  1193 

Of  defendant,  at  trial note  1,  1049 

PRESENT: 

Agreement  to  make,  depending  on  result  of  election note  1,       60 

PRESENTMENT: 

Bench  warrant  issued  on,  when 934 

Bench  warrant  issued  on,  how  served 936 

By  grand  jury,  how  made 944 

Defined 916 

Distinguished  from  indictment note  1,  916 

Form  of  bench  warrant  issued  on 935 

Must  be  by  twelve  grand  jurors. 931 

Must  be  made  in  mannet  prescribed  by  statu te^ note  1,  944 

Must  be  presented  to  court  and  filed 932 

Of  indictment,  manner  of 944 

Proceedings  when  defendant  is  brought  before  magistrate 937 

When  bench  warrant  must  issue  on 933 
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PRESUMPTION: 

Of  innocence 1096 

Of  innocence note  1,  1096 

Of  intent  from  deliberate  commission  of  unlawful  act. .  .notes  1,  2,  21 

Of  law  need  not  be  stated  in  indictment 961 

Of  malice  in  cases  of  libel 250 

Relative  to  insanity note  6,  26 

All  other,  may  be  controverted C.  C.  P.,  1963 

Defined C.  C.  P.,  1959 

In  favor  of  books  containing  laws C.  C.  P.,  1900 

May  be  controverted,  when C.  C.  P.,  1961 

Specification  of,  conclusive C.  C.  P.,  1962 

When  an  inference  arises C.  C.  P.,  1960 

PRETENSES,  FALSE— See  False  Pretenses. 

PREVENTING: 

Witness  from  attending  trial 136 

PREVIOUS  CHASTE  CHARACTER: 

Meaning  of,  in  section  of  statute  relative  to  abduction note  1,  266 

PRIEST: 

When  may  be  excused  from  testifying C.  C.  P.,  1881 

PRIMA  FACIE  EVIDENCE: 

Defined 1833 

Handwriting  and  entries  of  decedent C.  C.  P.,  1946 

Historical  books,  maps,  and  charts,  when C.  C.  P.,  1936 

Official  entries  on  public  record C.  C.  P.,  1920 

Official  entry  by  officer  or  board  of  officers C.  C.  P.,  1926 

Relating  to  third  parties C.  C.  P.,  1851 

PRIMARY  EVIDENCE: 

Certificate  of  purchase  or  location  of  lands  is C.  C.  P.,  1925 

Defined C.  C.  P.,  1829 

PRINCIPALS: 

Jurisdiction  in  case  of,  not  present  at  commission  of  offense 792 

Pleading  in  indictment  against note  1,  971 

Who  are 31 

PRINTING: 

Election  ticket,  when  unlawful 62 

Included  in  writing 7 

PRINTING,  STATE: 

Effect  of  certain  acts  concerning note  1,  100 

Sui)erintendent  of,  colluding  to  defraud  state 100 

Superintendent  of,  must  not  be  interested  in  contract 99 

PRISON: 

Assisting  to  escape  from 109 

Carrying  aids  to  escape  into 110 

Escape  from 105,  107 

Grand  jury  entitled  to  access  to  public 924 
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TUISO^— Continued. 

Grand  jury  to  examine  condition  of 923 

Jurisdiction  of  indictment  of  an  escape  from 787 

See  State  Prison. 

PRISON,  STATE— See  State  Prison. 

PRISONERS: 

Arresteil  without  lawful  authority 146 

Assisting  to  escape 109 

Bringing  from  state  or  other  prison  before  a  court 1567 

Carrying  things  into  prison  to  aid  in  escaping 110 

Committed  by  United  States  courts,  must  be  received 1601 

Committed  must  be  actually  confined 1600 

Conveyed  to  state  prison,  compensation  for 1586 

Credits  for  good  behavior,  how  and  when  allowed 1590 

Credits,  how  forfeited 1591 

Depositions  of  witnesses,  who  are 1346 

Disposition  of  insane 1582 

Escaping  from  other  than  state  prison 107 

Escaping  from  state  prison 105 

Grand  jury  to  inquire  into  condition  of 923 

Inhumanity  to 147 

May  be  removed,  in  case  of  fire  or  pestilence 1607,  1608 

Money,  etc.,  taken  from 1413 

Not  to  be  received  at  county  jails,  on  civil  process 1612 

Officer  delaying  to  present  to  magistrate 145 

Officer  permitting  to  escape 108 

Rescuing  from  custody 101 

To  be  classified  in  county  jails 1599 

Temporary  removal  of,  to  be  witness 1333 

When  may  be  returned  to  proper  county  1606 

When  may  be  taken  to  jail  in  contiguous  county 1603 

See  Convict. 

PRIVATE  PERSONS: 

Making  arrest 837 

PRIVATE  STATUTES: 

How  pleaded 963 

Books  containing  statutes  presumed  correct C.  C.  P.,  1900 

Defined C.  C.  P.,  1898 

Recitals  in  evidence C.  C.  P.,  1903 

PRIVATE  WRITINGS: 

Books,  maps,  etc.,  how  far  evidence C.  C.  P.,  1936 

Classified C.  C.  P.,  1929 

Compromise  of  debt  without  seal,  good C.  C.  P.,  1934 

Comparison  with,  what  may  be  made C.  C.  P.,  1845 

Copies  of  entries C.  C.  P.,  1947 

Distinction  between  sealed  instruments  and  unsealed  instruments 

abolished C.  C.  P.,  1932 

Entries  of  decedents  as  evidence C.  C.  P.,  1946 

Evidence  of  handwriting,  to  prove C.  C.  P.,  1943 
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PRIVATE  WRITINGS— Continued, 

Execution  of,  how  proved C.  C.  P.,  1940 

Execution  of  instrument  defined C.  C.  P.,  1933 

How  acknowledged  and  certiHed C.  C.  P.,  1948 

Notice  to  he  given  to  produce C.  C.  P.,  1938 

Of  handwriting  allowed  hy  comparison C.  C.  P.,  1944 

Original  writings  to  be  produced  or  accounted  for .C.  C.  P.,  1937 

Public  records  not  to  be  carried  about C.  C.  P.,  1950 

Public  reconis  of,  proved C.  C.  P.,  1919 

Subscribing  witness  defined C.  C.  P.,  1935 

When  evidence  of  execution  not  necessary C.  C.  P.,  1942 

When  others  than  subscribing  witness  may  testify C.  C.  P.,  1941 

Writings  called  for  and  inspected  may  be  withheld C.  C.  P.,  1939 

See  Writixos. 

PRIVILEGE: 

Of  witnesses note  36,  1321 

PRIVILEGED  COMMUNICATIONS: 

Those  to  whom  made  enumerated C.  C.  P.,  1881 

PRIVILEGED  PUBUCATION— See  Publication. 

PRIVILEGE  OF  WITNESS: 

Generally note  36,  1321 

On  trial  for  obtaining  money  to  influence  legislator 89 

On  trial  for  gaming 334 

To  a  duel 232 

PRIZE-FIGHTS: 

Jurisdiction  on  violation  of  laws  relating  to 795 

Leaving  state  to  engage  in 414 

Penalty  for  engaging  in 412 

Persons  present  at 413 

PROCEEDINGS— See  Judicial  Proceedings. 

PROCESS: 

Disobeying  or  resisting 166 

Execution  of  legal,  justifies  homicide 196 

Ofiicer  nmst  ceiiiify  names  of  persons  resisting 724 

Parties  to  proceeding  for  removal  of  officer  entitled  to 768 

Power  of  officer  to  overcome  resistance  to  execution  of 723 

Resisting  execution  of,  in  county,  proclaimed  in  insurrection 41 1 

Sheriff  not  to  receive  prisoner  on  civil 1612 

When  military  to  be  ordered  to  aid  in  executing 725 

Where  both  civil  and  criminal,  issued  for  arrest  of  person,  .note  3,  834 

Of  court,  unlawful  interference  with,  contempt. ' C.  C.  P.,  1209 

PROCLAMATION: 

Governor  may  declare  county  to  be  in  state  of  insurrection 732 

Governor  may  revoke 733 

PROCUREMENT: 

Of  office  for  elector  by  candidate  at  election 55 

PROCURER: 

Definition  of note  2,     266 
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PROFANITY: 

Pi^turbing  peace  by 415 

May  be  punished  by  law note  1,     415 

Use  of  in  presence  of  women  or  children,  oatside  of  town   or 

city note  1,     415 

PROHIBITED  ACTS: 

For  which  no  punishment  prescribed,  misdemeanors 177 

PROMISSORY  NOTE— See  Note. 

PROOF: 

Degree  of,  required  in  perjury note  4,     1 18 

In  attempt  to  kill  by  poison note  1 ,       16 

Of  force  and  penetration  necessary  on  trial  for  rape note  1,     261 

Of  insanity note  8,       26 

Of  kind  of  money  stolen,  not  required note  1,  1131 

Of  marriage,  what  is  sufficient note  2,     281 

Of  previous  chaste  character,  may  be  shown  on  trial  for  abduc- 
tion  note  1,     266 

Of  rape,  when  insufficient. note  8,     261 

On  trial  for  bigamy note  1,  1106 

Variance  between  indictment  or  information  and note  1,  1021 

What  required  for  common  barratry 159 

Defined C.  C.  P.,  1824 

PROPERTY: 

Conspiracy  to  obtain  by  fraud 182 

Crimes  against 477-592 

Dogs  are 491 

Fraudulent  concealment  of,  by  debtor 154 

Fraudulent  concealment  of,  by  defendant 155 

Homicide  in  defense  of,  justifiable 197 

Inventory  of,  taken  on  search  warrant 1537 

Larceny  of  lost 485 

Of  state,  crimes  against 424-443 

Receipt  for,  taken  on  search  warrant 1535 

Receiving,  in  false  character 630  • 

Refusing  to  give  assessor  list  of 429 

Selling  hypothecated  or  pledged,  by  warehouseman 581 

Stolen,  brought  into  state '. note  2,       27 

Taken  on  search  warrant,  how  disposed  of 1536 

Taken  on  search  warrant,  to  whom  inventory  delivered 1538 

Taken  on  search  warrant,  to  whom  restored 1540 

See  Wrecked  Property. 

P^IOSECUTION: 

Autrefois  convict  and  acquit,  bar  to,  in  certain  cases 793,     794 

By  information note  1,     809 

Demurrer  allowed,  bar  to  another 1008 

Discharging  defendant  to  be  witness,  bar  to 1101 

Dismissal  of  action  for  misdemeanor,  bar  to 1387 

Dismissal  of  action  not  a  bar  to  second note  1,  1387 

Effect  of  dismissal  of note  1,  1382 

44 
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FROSECTJTIO^-Cmtinued. 

For  murder,  may  be  commenced  at  any  time 799 

Indictment  must  show  that  offense  is  not  barred note  1,  800 

Must  be  had  in  name  of  the  people 684 

No  person  subject  to  second,  for  same  offense 687 

Of  criminal  actions,  form  of 684 

Of  judges  of  superior  court 1029 

Order  of  compromise,  bar  to  another 1378 

Order  to  set  aside  indictment,  no  bar  to  another 999 

Separate  and  distinct 175 

"Wliat  must  be  by  accusation,  etc 889 

What  must  be  by  indictment  or  information 888 

See  Jeopabuy. 

PKOSTITUTION: 

Abduction  for  purpose  of note  1,  266 

PROVINCE  OF  JURY: 

To  determine  law  and  fact  in  libel 251,  1125 

PROVOCATION— See  Malice. 

PUBLICATION: 

For  not  fighting  a  duel ^29 

Indecent 311 

Injurious,  presumed  to  be  malicious 250 

Libelous,  defined 252 

Libelous,  what  is  sufficient  to  constitute note  2,  248 

Of  false  report  of  judicial  proceedings note  4,  166 

Of  notice  of  application  for  pardon 1422 

Of  notice  to  procure  abortion 317 

Of  offers  to  insure  lottery  tickets 324 

Of  official  proceedings,  when  libelous note  1,  254 

Of  sealed  letters 618 

Privileged 254 

Pleading  in  indictment  for  exhibiting  or  selling  obscene 968 

Proceedings  regarding  indecent 311-318 

Service  of  notice  of  appeal  by 1241 

PUBLIC  ADMINISTRATOR: 

Neglect  or  violation  of  duty  by 143 

PUBLIC  DOCUMENTS— See  Instbuments,  Written. 

PUBLIC  HEALTH: 

Conspiracy  to  commit  acts  injurious  to 182 

PUBLIC  INDECENCY: 

Generally note  1,  311 

PUBLIC  MEETINGS— See  Meetings. 

PUBLIC  MONEYS: 

Defined ' 426 

Officer  refusing  to  pay  over 425 

Wrongful  use  of,  by  officer ^ 424 

PUBLIC  NUISANCE-See  Nuisance. 
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PUBLIC  OFFENSE-See  Crimes. 

PUBLIC  OFFICER: 

Excused  from  giving  testimony,  when C.  .C.  P.,  1881 

To  give  copy  of  public  writing  on  demand C.  C.  P.,  1893 

See  Officers. 

PUBLIC  RECORDS: 

Authenticated C.  C.  P.,  1905 

Effect  of  judgment C.  C.  P.,  1908 

Effect  of  other  judicial  orders,  when  conclusive C.  C.  P.,  1909 

Entries  in  official  books  primary  evidence C.  C.  P.,  1920-1926 

Foreign  judgment,  effect  of C.  C.  P.,  1916 

Judicial,  defined C.  C.  P.,  1904 

Justices,  judgment  in  other  states,  how  proved C.  C.  P.,  1921 

Mode  of  impeaching C.  C.  P.,  1916 

Of  admiralty  court C.  C.  P.,  1914 

Of  foreign  country,  how  authenticated C.  C.  P.,  1906 

Of  foreign  state,  effect C.  C.  P.,  1913 

Oral  evidence  of  a  foreign . . .  .C.  C.  P.,  1907 

Other  official  documents,  manner  of  proof  of C.  C.  P.,  1918 

Parties  to,  deemed  to  be  the  same C.  C.  P. ,  1910 

Provisions  as  to  states  apply  to  territories C.  C.  P.,  1924 

The  jurisdiction  necessary  in  a  judgment C.  C.  P.,  1917 

"What  deemed  adjudged  in  a  judgment C.  C.  P.,  1911 

See  Records. 

PUBLIC  TRIAL— See  Trial. 

PUBUC  WRITINGS: 

Books  containing  same  presumed  correct C.  C.  P.,  1900 

Certificate  of  purchase  primary  evidence  of  ownership C.  C.  P.,  1925 

Constitution  and  statutes C.  C.  P.,  1897 

Defined C.  C.  P.,  1888 

Effect  of  judgment  upon  rights  in  various  cases C.  C.  P.,  1908 

Effect  of  other  judicial  orders,  when  conclusive C  C.  P.,  1909 

Entries  made  by  officers  or  boards  prima  facie  evidence.  ..C.  C.  P.,  1926 

Four  kinds  of C.  C.  P.,  1894 

Judicial  record  defined C.  C,  P.,  1904 

Laws  written  or  unwritten C.  C.  P.,  1895 

Manner  of  proving  official  documents C.  C.  P.,  1918 

Official  certificates,  contents  of C.  C.  P.,  1923 

Oral  evidence  of  foreign  record C.  C.  P.,  1907 

Other  evidence  of  laws  of  other  states C.  C.  P.,  1902 

Provisions  as  to  states  to  apply  to  territories C.  C.  P.,  1924 

Public  and  private  statutes  defined C.  C.  P. ,  1898 

Public  officers  bound  to  give  copies C.  C.  P.,  1893 

Public  seal  authenticates  law  or  document C.  C.  P.,  1901 

Recitals  in  statute,  how  far  evidence C.  C.  P.,  1903 

Record,  how  authenticated,  as  evidence C.  C.  P.,  1905 

Record  of  foreign  country,  how  authenticated C.  C.  P.,  1906 

Rights  of  citizens  to  inspect  and  copy C.  C.  P.,  1892 

Unwritten  laws  defined C.  C.  P.,  1899 

What  deemed  adjudged  in  a  judgment C.  C.  P.,  1911 


Digitized  by 


Google 


692  INDEX. 

PUBLIC  WBITINGS— Continued. 

Where  parties  are  deemed  to  be  the  same C.  C.  P.,  1910 

Where  sureties  bound,  principal  is  also C.  C.  P.,  1912 

Written  laws  defined C.  C.  P.,  1896 

See  Public  Records;  Instbuments,  Written. 

PUBLISHERS: 

Liability  of 264 

PUNISHMENT: 

Attempts  to  commit  crimes 663,  664 

Can  not  exceed  what  statute  fixes note  1,  13 

Discretion  of  jury  to  determine  for  murder note  1,  190 

Duty  of  court  to  impose 12 

For  procuring  execution  of  innocent  person,  by  perjury 128 

For  violation  of  election  laws 61 

Grounds  for  mitigation  of,  in  embezzlement 513 

For  contempt  preserved _ 11 

Grounds  for  mitigation  of,  in  other  cases 658 

How  determined 13 

Increased  for  second  offense note  1,  666 

Increased  for  second  offense  not  putting  twice  in  jeopardy.,  .note  1,  687 

Mitigation  and  aggravation  of note  1,  1203 

None  for  omission  of  duty,  when 662 

Of  accessory 33 

Of  contempts 657 

Of  felony 18 

Of  misdemeanor 19 

Of  perjury 126 

Of  person  bringing  foreign  convict  into  state 175 

Of  public  officer  convicted  of  crime 97 

Of  second  ofifenses 666 

Of  second  offense  after  attempt  to  commit  felony 667 

Of  treason 37 

One  act  punished  by  different  provisions 654 

Proof  of  facts  in  mitigation  or  aggravation  of ^ 1203 

Restrictions  on  665 

Summary  inquiry  for  mitigation  of 1204 

Under  foreign  law 655 

What  persons  are  liable  to 27 

When  not  prescribed  by  statute 13,  177 

PURCHASING  BY  OFFICER: 

Scrip,  etc 71 

PURSUIT: 

Immediate,  of  offender  to  make  arrest note  1,  841 


Q 

QUAIL: 

Killing,  in  close  season 626 

Trapping 631 
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QUALIFICATION: 

Of  public  oflScer,  penalty  for  acting  without 65 

QUARANTINE  LAWS: 

Violation  of 376 

QUESTION  OF  FACT— See  Issue  of  Faci'. 

QUICKSILVER: 

Counterfeiting  stamps 366 

Selling  debased 367 


R 

RACING: 

On  highways 396 

RAFTS: 

Burning  or  injuring 608 

RAILROAD: 

Death  of  person  from  collision  on 369 

Engineer  neglecting  to  sound  whistle  or  bell 390 

Intoxication  of  certain  employees  of 391 

Officers  of,  exempt  from  jury  duty C.  C.  P.,  200 

OflScer  of,  overcharging 625 

Placing  passenger  in  front  of  freight  cars 392 

Violation  of  duty  by  employees  of 393 

RAILROAD  COMPANY: 

For^g  tickets  or  checks  of 481 

See  CORPORATTONS. 

RAILROAD  TICKET— See  Passage  Ticket. 

RAILROAD  TRAIN: 

Jurisdiction  of  crimes  committed  on 783 

RAPE: 

Administering  drugs  in  order  to  commit note  5,  261 

Assault  to  commit,  indictment  for • note  20,  959 

Assault  to  commit,  upon  child  of  tender  years note  1,  240 

Assault  with  intent  to  commit note  1,  240 

Defendants  capacity  to  commit note  1,  261 

Defined 261 

Defined  at  common  law note  1,  261 

Female  under  ten  years  of  age  incapable  of  consenting note  2,  261 

Indictment  for note  37,  959 

Indictment  for,  also  charging  assault note  3,  954 

Indictment  for,  when  sufficient note  9,  261 

Intercourse  with  female  of  unsound  mind  is note  3,  261 

Penetration  sufficient 263 

Punishment  of 264 

Proof  of note  8,  261 
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BAVE— Continued, 

Resistance  overcome  by  force  or  violence note  4,  261 

Submission  by  believing  person  to  be  her  husband note  7,  261 

When  female  is  unconscious  of  the  nature  of  act note  6,  261 

When  physical  ability  must  be  proved 262 

READING: 

Indictment  or  information,  effect  of  failure  to note  2,  1093 

Law  to  jury  on  argument note  4,  1093 

REASONABLE  DOUBT—See  Doubt. 

RECAPTURE— See  Rescue. 

RECEIPT: 

By  oflScer  taking  money,  etc.,  from  person  arrested 1412 

Duplicate  must  be  designated 580 

Erroneous,  issued  in  good  faith .' 579 

False,  for  poll  taxes. 431 

False,  for  poll  taxes,  possessing 432 

For  merchandise,  duplicate,  how  made  out 580 

For  property  taken  on  search  warrant 1535 

Issuing  fictitious  warehouse 1578 

RECEIVING: 

Stolen  property 496,  497 

Stolen  property,  by  officer 1407 

See  Stolen  Peoperty. 

RECOMMITMENT: 

Contents  of  order  for 131 1 

If  for  failure  to  appear  for  judgment 1313 

If  for  other  cause 1314 

Of  defendant  after  admission  to  bail 1310 

Pursuant  to  order  for,  defendant  may  be  arrested 1312 

RECONSIDERATION: 

Of  verdict,  court  may  direct 1 161 

RECORD: 

Adding  names  to  jury  lists 116 

Clerk  to  transmit  to  appellate  court 1246 

Falsifying  jury  lists 117 

Falsification  of note  1,  113 

Forgery  of 470 

Forgery  of note  3,  470 

Larceny,  mutilation,  etc.,  of 113,  114 

Making  false  entry  in 471 

Of  action,  what  constitutes note  1,  1207 

Offering  false,  in  evidence 113 

Preparing  false,  for  use  on  trial 134 

Refusal  of  officer  to  surrender  to  successor 76 

See  Public  Records. 

RECORDING: 

Offering  false  or  forged  instruments  for 115 

Verdict 1164 


Digitized  by 


Google 


INDEX.  695 

RW^OBDING— Continued. 

Verdict note  2,  1164 

Verdict  before  reading note  1,  1163 

Verdict  should  be  read  before ; .  note  3,  1164 

Verdict  must  be  recorded  in  presence  of  jury note  1,  1 164 

RECORD  OF  ACTION: 

Roll  of 1207 

What  to  be  entered  in 1207 

See  Record. 

REFEREE: 

Giving  bribes  to 92 

Improper  attempts  to  influence 95 

Misconduct  of 96 

Receiving  bribes 93 

Receiving  communication  other  than  in  regular  proceeding 96 

REFUSING: 

To  aid  officer  to  make  arrest 150 

REGISTRATION: 

Fraudulent 42 

Refusal  to  obey  summons  of  board  of 44 

RELIGION: 

Crimes  against 299,  300 

Limitation  to  action 301 

REMEDIES,  CIVIL: 

Merger  of,  in  criminal  prosecutions note  1,  9 

REMITTITUR: 

Of  case  from  appellate  court 1264 

Power  of  appellate  court,  after note  2,  1265 

Power  of  appellate  court,  after note  2,  1470 

REMOVAL  FROM  OFFICE: 

By  summary  proceedings 772 

For  inhumanity  to  prisoners 147 

For  violation  of  duty .* 661 

Of  civil  officers 661 

Of  civil  officers,  otherwise  than  by  impeachment 758 

Of  civil  officers,  judgment  on  conviction 769 

Of  district  attorney 771 

See  Officebs. 

REMOVAL  OF  ACTION: 

Application  for 1034 

Application  for,  when  granted 1035 

Authority  of  court  to  which  removed 1038 

Order  for 1036 

Proceedings  on,  when  defendant  in  custody 1037 

When  may  be  had 1033 

Sq^  V«nue. 

REPEAL: 

Certain  acts  preserved  from,  by  this  code 23 
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REPORT: 

Of  judicial  proceedings,  publishing  false note  4,     166 

REPORTER— See  SfiORT-HA5n)  Reporter. 

REPRESENTATION,  FALSE: 

Employed  to  deceive  witness 133 

REPRIEVES: 

Defined note  1,  1417 

Governor  must  communicate  to  legislature,  granted 1419 

Power  of  governor  to  grant 1417 

REPUTATION: 

Of  deceased,  evidence  of note  22,  1102 

Of  defendant,  evidence  of ". .  note  22,  1 102 

Of  witness,  evidence  of note  22,  1102 

RES  ADJUDICATA: 

No  application  to  proceedings  on  habeas  corpus note  I,  1476 

RESCUE: 

Defined note  1,  101 

From  custody 101 

May  break  open  doors  to  retake 855 

Retaking  after 854 

RESERVOIR: 

Injuring  or  destroying 607 

Taking  water  from 592 

RES  GESTiE: 

What  constitutes note  20,  1102 

RESISTANCE: 

Female  must  offer,  to  attempted  rape note  4,  261 

Marshal  to  act,  how 731 

To  execution  of  process 411 

To  federal  laws 731 

To  officer  making  arrest note  3,  835 

To  execution  of  process,  military  force  may  be  ordered  out,  when . .  725 

To  execution  of  process,  power  of  officer  to  overcome 723 

To  unlawful  arrest note  5,  835 

WUlful,  to  officers 148 

See  Lawful  Resistance;  Officers. 

RESOLUTION: 

Altering  draft  of,  in  legislature 83 

Altering  enrolled  copy  of 84 

RESPONSIBILITY  FOR  CRIME— See  Crimes;  Intoxication;   In- 
sanity; MiNOK. 

RESTAURANT: 

Keeping  open  on  Sunday 301 

RESTRAINT: 

What  degree  of,  allowed  before  conviction 688 

What  degree  of,  allowed  of  party  arrested 835 
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RESUBMISSION: 

After  discharge,  because  facts  do  not  constitute  offense 1117 

Of  case  after  dismissal  of  indictment 942 

Of  case  after  indictment  set  aside 997-999 

Of  case  to  grand  jury  after  discharge note  1,  942 

When  demurrer  allowed 1008-1010 

RETIREMENT: 

Of  grand  jury 906 

RETROACTIVE— See  Ex  Post  Facto  Law. 

REVENUE: 

Board  of  examiners  neglecting  certain  duties  concerning 441 

Collector  of,  refusing  to  allow  inspection  of  books 440 

Obstructing  officer  in  collecting 428 

Offenses  by  officers  relating  to 424 

REWARD: 

Acceptance  of,  by  executive  officer 70 

Appointment  by  public  officer  for 74 

For  apprehension  of  fugitives 1547,  1558 

For  deputation,  officer  taking 74 

Offering,  for  appointment  to  office note  2,  73 

RIGHTS  OF  DEFENDANT— See  Defendant. 

RIOT: 

Armed  force  to  suppress,  must  obey,  whom 730 

Arrest  of  persons  refusing  to  disperse 727 

Conduct  of  troops  to  suppress ? *. 731 

Defined 404 

Definition  at  common  law note  1,  404 

Distinguished  from  rout,  etc note  2,  404 

Indictment  for note  39,  959 

Justifiable  homicide  committed  in  repressing 197 

Magistrate  must  disperse 726 

Magistrate  refusing  to  disperse 410 

Militia  called  out  to  suppress,  how  armed 729 

Officer  may  order  out  troops 728 

Officer  to  certify  names  of  persons  resisting 724 

Power  of  officer  to  suppress 723 

Punishment  of 405 

Remaining  at,  after  warning  to  disperse 409 

Suppression  of note  3,  697 

RIVER: 

Obstructing  navigable 370 

ROAD— See  Highway. 

ROBBERY: 

Assault  to  commit 220 

Defined 211 

Distinguished  from  larceny,  etc note  3,  484 

Fear  of  injury,  what  is  sufficient note  1,  212 
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HOBBERY— Continued, 

Indictment  for ^ note  40,  959 

Indictment  for,  defective,  when note  1,  956 

Indictment  for,  includes  larceny note  6,  484 

Indictment  for,  must  state,  what note  1,  211 

Jurisdiction  of  indictment  for,  in  certain  cases 786 

Owner  taking  his  own  property,  not  guilty  of note  I,  211 

Property  need  not  belong  to  person  from  whom  taken note  1,  211 

Property  removed  from  county  where  taken note  1,  786 

Punishment  of ^ 213 

What  fear  may  be  an  element  in 212 

RODEOS: 

Acts  regulating  (Appendix,  p.  557). 

ROLL: 

Judgment,  what  constitutes note  1,  1207 

Judgment,  what  to  contain 1207 

ROUT: 

Defined 1206 

Distinguished  from  riot..  .• note  2,     404 

See  Unlawful  Assemblt. 

RULE  OF  CONSTRUCTION: 

Indictment  or  information,  words  used  in 957 

See  CoNSTBUcnoN. 

RULES  OF  PLEADING— See  Pleading. 


S 
SAFETY: 

Crimes  against  public 368-401 

SAILOR  BOARDING-HOUSE: 

Violation  of  provisions  of  code  concerning. 643 

SAILORS— See  Seamen. 

SALARY: 

Officers  retaining  portion  of  clerks Act  following    651 

Pledge  of  candidate  at  election  to  take  less  than  established,  note  1,      54 

SALE: 

By  defendant  in  an  action  to  defraud 155 

Fraudulent,  by  debtor 154 

Fraudulent,  by  married  person 534 

Penalty  for  certain  officers  purchasing  at 71 

SALMON: 

Catching,  out  of  season 634 

Destroying 634 

Protection r 633 

SALOON: 

Keeping  open  on  Sunday 300 
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SALVAGE: 

Retaining  wrecked  property  after,  paid 544 

SAN  ANTONIO  CREEK: 

Catching  fish  in,  by  seine,  etc Act  following    636 

SANITY— See  Insanitt. 

SAVINGS  BANKS: 

Officer  of,  overdrawing  account 561 

See  Bank. 
SAW-LOG: 

Maliciously  placing  iron  or  steel  in Act  following    608 

SCHOOLS: 

Adopt  text  books  in  sections  of  Political  Code  relating  to  (Appen- 
dix, p.  557). 

SCHOOL  TEACHERS: 

Insulting 654 

SCOTCH  THISTLE: 

Act  to  prevent  growth  of  (Appendix  p.  559). 

SCRIP: 

Penalty  for  certain  officers  dealing  in 71 

SEALED  VERDICT: 

Order  authorizing  sheriff  to  receive note  4,  1151 

SEALS: 

Defined 7 

Forging  of  public  and  corporate 472 

Authentication  of  justices'  record  or  docket C.  C.  P.,  1922 

Definetl C.  C.  P.,  1930 

In  what  way  public,  made C.  C.  P.,  1931 

Must  be  affixed  to  official  certificate C.  C.  P.,  1923 

On  private  writings C.  C.  P.,  1932 

Of  what  courts  take  judicial  notice C.  C.  P.,  1875 

Public,  authenticates  law  or  document C.  C.  P.,  1901 

Record,  how  authenticated  by C.  C.  P.,  1905 

Sign  or  scroll  may  be  used  for , C.  C.  P.,  1931 

SEAMEN: 

Enticing  to  desert 644 

Harboring  deserting .645 

SEARCH  WARRANT: 

By  whom  served 1530,  1531 

Complainant  must  be  examined  on  oath 1526 

Defined 1523 

Deposition,  what  to  contain 1527 

Description  of  property note  2,  1529 

Form  of 1529 

Form  of,  when  sufficient note  1,  1529 

If  grounds  upon  which  warrant  is  issued  are  controverted 1539 

Maliciously  procuring  170 
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SEARCH  WARRANT— Continued. 

May  be  issued,  for  what note  1,  1524 

Officer  must  follow  direction  of note  3,  1529 

Officer  must  give  receipt  for  property  taken 1535 

Procuring,  maliciously 170 

Property  taken,  how  disposed  of 1536 

Property,  when  to  be  restored 1540 

Return  of 1537 

To  be  returned  by  magistrate  to  coimty  (superior)  court 1541 

Upon  what  grounds  may  issue 1524 

Upon  what  grounds  not  to  issue 1525 

Use  of iiote  1,  1523 

When  defendant  may  be  searched  in  presence  of  magistrate 1542 

When  may  be  served  at  night 1533 

Within  what  time  must  be  executed 1534 

SECOND  OFFENSE: 

Defendant    may    be  asked   what    questions  on    cross-examina- 
tion  note  1,  666 

.    How  punished  after  conviction  of  attempt  to  commit  felony 667 

How  punished  after  former  con%nction 666 

Increased  punishment  for,  no  jeopardy note  1,  666 

Increased  punishment  for,  no  jeopardy note  1,  687 

Plea  of  guilty  as  charged,  effect  of note  1,  666 

Section  providing  increased  punishment  for,  not  ex  post  facto,  note  2,  667 

SECONDARY  EVIDENCE: 

Defined C.  C.  P.,  1830 

SECRET: 

Extortion  by  threat  to  expose 519 

SECRETARY  OF  STATE: 

To  act  as  state  prison  director 1573 

SECURITY  FOR  APPEARANCE  OF  DEFENDANT: 

On  postponement  of  examination 862 

SECURITY  FOR  APPEARANCE  OF  WITNESSES: 

Infants  and  married  women  may  be  required  to  give 880 

On  refusal  to  give,  witness  to  be  committed 881 

When  taken  and  required 878,  879 

Witness  when  unable  to  give,  what '. 882 

SECURITY  TO  KEEP  THE  PEACE: 

Breach  of,  how  prosecuted 712 

Effect  of  giving  or  refusing  to  give 707 

Evidence  of  breach  of 713 

Examination  of  complainant  and  witnesses 702 

Information  of  threatened  offense 701 

Must  be  filed  in  clerk*8  office 709 

Person  committed  for  not  giving,  how  discharged 708 

Proceedings  on  charge  being  controverted 704 

Warrant  of  arrest 703 

When  broken 711 
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SECURITY  TO  KEEP  THE  VEACE— Continued, 

When  not  to  be  required 714 

When  required. . .' 706 

When  required  for  assauH,  in  presence  of  court .  * 710 

See  Pkace;  Threatened  Offense. 

SEDUCTION: 

Evidence  on  trial  for 1 108 

Indictment  for note  41,  959 

Nature  of  ofifenae note  3,  266 

Punishment  of Act  following  267 

SEINE: 

Fishing  tackle,  etc.,  can  not  be  sold  until  judicially  condemned, 

note  1 ' 636 

May  extend,  how  far 636 

To  be  destroyed  or  sold,  when 636 

SELF-DEFENSE: 

Homicide  committed  in,  justifiable 197 

Law  of note  2,     197 

SENATE: 

On  impeachment,  must  be  sworn 745 

President  pro  tem.  to  act  as  state  prison  director,  when 1574 

Sergeant-at-arms  to  execute  process .^ note  1,  742 

To  try  impeachments 738 

Two  thirds  of,  necessary  to  convict  on  impeachment 746 

SENTENCE: 

Arraignment  for 1200 

Defendant  must  be  present  for 1 193 

Extent  of  punishment,  how  considered , 1203 

For  life 671,  672 

If  defendant  on  bail  does  not  appear  for 1 195 

May  forfeit  bail,  and  issue  behch  warrant,  if  defendant  does  not 

appear 1195 

Punishment  must  not  exceed  what  statute  imposes note  1,  ^13 

To  be  brought  before  court  for 1 194 

What  may  be  shown  against 1201 

SEPARATE  TRIAL: 

Defendant  jointly  indicted  may  demand note  1,  1098 

SEPULTURE: 

Indictment  for  violating note  42,     959 

Violating 290-296 

SERGEANT-AT-ARMS : 

Of  senate  to  execute  process note  1,     742 

SERVANT: 

Homicide,  in  defense  of 197 

SERVICE: 

Of  articles  of  impeachment 740 

Of  articles  of  impeachment,  how  made 741 
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SERVICE— Continued, 

Of  bench  warrant 936,  083,  1198 

Of  coroner's  warrant 1519 

Of  notice  of  appeal 1241 

Of  notice  of  application  for  bail 1274 

Of  search  warrant 1530-1532 

Of  subpoena 1228 

Of  summons  on  corporations. 1392 

Of  warrant  of  arrest  by  telegraph 850 

Of  warrant  of  arrest  in  another  county 820 

Of  writ  of  habeas  corpus 1478 

SETTING  ASIDE  INDICTMENT  OR  INFORMATION: 

Effect  of  resubmission 998 

Grounds  of  motion,  and  when  made note  1,  995 

Objections,  when  waived 996 

Order  no  bar  to  second  prosecution 999 

When  defendant  has  not  been  held  to  answer note  5,  995 

When  defendant  not  legally  committed note  6,  995 

When  heard 997 

When  information  not  subscribed  by  district  attorney «ote  7,  995 

When  on  motion 995 

When  not  found,  etc.,  as  directed  in  code note  2,  995 

When  persons  present  without  right,  during  session  of  grand  jury, 

note  4 995 

When  witnesses'  names  are  not  indorsed note  3,  995 

SETTING  FIRE— See  Arson. 

SHAD: 

Catching  out  of  season 634 

SHADE  TREES: 

Injuring ^. 622 

SHARES  OF  STOCK: 

Frauds  in  subscription  of 557 

Subject  of  embezzlement note  3,  503 

See  COBPORATIONS. 

SHEEP: 

Acts  relating  to  herding  (Appendix,  p.  558). 

Altering  brand  of 367 

Feloniously  taking,  is  grand  larceny 487 

SHERIFF: 

Answerable  for  safe  keeping  of  prisoners 1602 

Collecting  fine  and  neglecting  to  pay  over. 427 

Commitment  to,  for  examination,  form  of 863 

Duty  of,  after  execution  of  death  sentence 1230 

Duty  of,  at  execution  of  death  sentence 1229 

Duty  of,  on  receiving  copy  of  judgment  of  imprisonment 1216 

How  compensated  for  transporting  prisoners  to  state  prison 1586 

May  command  persons  to  assist  in  overcoming  resistance  to  process.  723 

Papers  served  on,  for  prisoner 1609 
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SUERIFY— Continued, 

Refusing  to  receive  or  arrest  parties  accused  of  crime 142 

Suffering  convicts  to  escape 108 

To  receive  all  persons  duly  committed 161 1 

To  receive  prisoners  committed  by  United  States  courts 1601 

To  summon  special  grand  jury,  when 909 

Warrant  for  execution  of  death  sentence  to  be  delivered  to 1217 

Warrant  of  arrest  directed  to 818 

When  not  to  receive  prisoners 1612 

Jurors,  how  to  be  summoned  by C.  C.  P.,     225 

Liability  of,  for  arrest  of  witness C  C.  P.,  2069 

To  detain  persons  arrested  for  contempt C.  C.  P.,  1214 

SHINGLE-BOLT: 

Placing  iron,  etc.,  in,  to  injure  saws Act  following    608 

Placing  iron,  etc.,  in,  to  injure  saws  (Appendix,  p.  608). 

SHIP— See  Vessel. 

SHORT-HAND  REPORTER: 

Challenge  to  panel  to  be  noted  by 1060 

Fees  of note  2,  869 

Instructing  jury  orally  in  absence  of note  9,  1093 

Notes  of,  as  evidence note  21,  1 102 

Notes  of,  not  part  of  bill  of  exceptions note  4,  1171 

Proceedings  on  examination  taken  down  by 869 

,  ^     To  note  exception  to  challenge 1061 

To  take  charges  not  written 1093 

SICKNE8S: 

Of  counsel  as  ground  for  continuance note  3,  1052 

Of  juror 1123 

SIERRA  COUNTY: 

Act  to  protect  fish  in  (Appendix,  p.  549). 

Destruction  of  game  in,  when  prohibited 627 

SIGNAI^: 

Removing,  erected  by  United  States  coast  survey 615 

SIGNAL  LIGHTS: 

Making,  removing,  or  exhibiting  false 610 

SIGNATURE: 

Defined 7 

Obtaining,  by  extortionate  means 522 

SISKIYOU  COUNTY: 

Act  concerning  trout  in  (Appendix,  p.  549). 

An  act  to  protect  fish  in  waters  of  (Appendix,  p.  549). 

SNOW-SHEDS: 

Burning 600 

SODOMY— See  Crime  against  Nature. 

SOIL: 

Carrying  away  from  the  land  of  another subd.  5,    602 
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SONGS: 

Singing  lewd  in  public 311 

SPECIAL  PROCEEDING: 

Entitling  affidavit  in 1563 

Parties  to,  how  designated 1562 

Subpoena  in 1564 

SPECIAL  GRAND  JURY: 

Summoning note  1,     907 

See  Grand  Jury. 

SPECIAL  VERDICT— See  Verdict. 

SPOTTED  FAWN: 

Killing,  prohibited 628 

STALLIONS: 

Acts  to  prevent  from  running  at  large  (Appendix,  p.  559). 

STATE: 

Bringing  Chinese  into 174 

Bringing  foreign  convicts  into 173 

Crime  committed  out  of note  3,  27 

Crime  committed  out  of,  when  punishable  in 27 

Defined 7 

Leaving,  to  evade  laws  relating  to  duel note  1,  780 

Stealing  property  out  of,  and  bringing  into note  1,  789 

Stolen  property  brought  into note  2,  27 

STATE  CAPITOL: 

Act  to  prevent  sale  of  liquor  at  (Appendix,  p.  552). 

Selling  liquor  in 172 

STATE'S  EVIDENCE: 

Promise  of  acquittal  to  defendant,  effect  of note  1,  1099 

See  Evidence. 

STATE  LEGISLATURE— See  Legislature. 

STATE  PRINTING: 

Collusion  of  superintendent  of,  to  defraud  state 100 

Effect  of  certain  acts  concerning note  1,  100 

Superintendent  of,  must  not  be  interested  in  contract 99 

STATE  PRISON: 

Act  to  regulate  (p.  450). 

Attempt  to  escape  from 106 

Disposition  of  insane  prisoners 1582 

Escai)e  from 105 

Expense  of  trial  of  escapes  from Ill 

Fund  of 1583 

Fund  of,  how  disbursed 1584 

Keeping  liquor  within  two  miles  of 172 

Temporary  removal  of  prisoner  to  be  witness 1333 

Transporting  prisoners  to,  compensation  for 1586 
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STATE  VUlSOHf— Continued, 

Unlawful  communication  with  convict  in 171 

United  States  prisoners  to  be  received  at 1581 

Officer  of,  exempt  from  jury  duty C.  C.  P.,     200 

See  Convict;  Officers  of  State  Prison. 

STATE  PRISON  DIRECTORS— See  Board  of  Directors. 

STATE  UNIVERSITY: 

An  act  to  prohibit  sale  of  liquor  at  (Appendix,  p.  552). 

Selling  liquor  within  one  mile  of *. 172 

STATEMENT: 

Of  taxes,  making  false 430 

STATEMENTS  OF  DECEASED— See  Dying  Declarations. 

STATUE: 

Injuring 623 

STATUTES: 

Act  creating  board  of  water  commissioners  (Appendix,  p.  560). 
Acts  in  relation  to  hunting  on  inclosed  grounds  (Appendix,  p.  651). 
Acts  restricting  herding  of  sheep  (Appendix,  p.  558). 
An  act  concerning  lodging-houses  and  sleeping  apartments  (Ap- 
pendix, p.  552). 
An  act  for  the  protection  of  buoys  and  beacons  (p.  183). 
An  act  for  the  protection  of  children,  and  to  prevent  and  punish 

certain  wrongs  to  children  (Appendix,  p.  540). 
An  act  for  protection  of  coal  mines  and  miners  (Appendix,  p.  554). 
Acts  for  the  protection  of  fish  and  game  (Appendix,  p.  549). 
An  act  for  the  protection  of  game  in  Nevada  county  (p.  188). 
An  act  for  relief  of  insolvent  debtors  (Appendix,  p.  551). 
An  act  for  protection  of  stock  raisers  (Appendix,  p.  550). 
An  act  in  relation  to  interpretera  before  grand  juries  (p.  266). 
An  act  relating  to  children  (Appendix,  p.  541). 
An  act  to  encourage  planting  and  cultivation  of  oysters  (Appendix, 

p.  554). 
An  act  to  more  fully  define  crime  of  larceny  (p.  155). 
An  act  to  prevent  buck  goats  from  running  at  large  (Appendix,  p. 

550). 
An  act  to  prevent  cruelty  to  animals  (Appendix,  p.  544). 
Act  to  prevent  destruction  of  forests  by  fire  on  public  lands  (p.  129). 
An  act  to  prevent  fraud  and  deception  in  the  manufacture  and  sale 

of  butter  and  cheese  (Appendix,  p.  639). 
An  act  to  prevent  persons  passing  through  inclosures  and  leaving 

them  open  (p.  180). 
An  act  to  prevent  sale  of  intoxicating  liquors  on  election  days  (Ap- 
pendix, p.  38). 
An  act  to  prevent  sale  of  intoxicating  drinks  to  minors  (p.  131). 
An  act  to  prevent  sale  of  oleomargarine  (Appendix,  p.  540). 
Acts  to  prevent  stallions  running  at  large  (Appendix,  p.  659). 
An  act  to  prevent  the  capture  and  instruction  of  mocking-birds  in 

this  state  (p.  187.) 
45 
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STATUTES— Continued. 

Act  to  prevent  trespassing  of  animals  (Appendix,  p.  560). 

An  act  to  prohibit  piece  clubs  (Appendix,  p.  554). 

An  act  to  prohibit  the  issuance  of  licenses  to  aliens  not  eligible  to 
become  electors  of  the  state  of  California  (Appendix,  p.  539). 

An  act  to  promote  emigration  (Appendix,  p.  548). 

An  act  to  protect  lumber  manufacturers  (p.  182). 

An  act  to  protect  public  health  from  infection  caused  by  exhuma- 
tion and  removal  of  the  remains  of  deceased  persons  (Appen- 
dix, p.  543). 

An  act  to  protect  stockholders  and  persons  dealing  with  corpora- 
tions in  this  state  (Appendix,  p.  543). 

An  act  to  protect  the  groves  of  big  trees  in  the  counties  of  Fresno, 
TuUre,  and  Kern  (p.  180). 

An  act  to  protect  the  wages  of  labor  and  the  salaries  and  fees  of 
subordinate  officers  (p.  194). 

An  act  to  punish  adultery  (p.  105). 

An  act  to  punish  seduction  (p.  104). 

An  act  to  regulate  and  govern  state  prison  (p.  450). 

An  act  to  regulate  sale  of  poison  (Appendix,  p.  556). 

An  act  to  regulate  the  use  of  artesian  wells  and  to  prevent  the  waste 
of  subterranean  waters  (Appendix,  p.  539). 

An  act  to  regulate  freights  and  fares  (Appendix,  p.  548). 

An  act  to  regulate  practice  of  medicine  (Appendix,  553). 

An  act  relating  to  intoxication  of  officers  (p.  42). 

An  act  relating  to  orphans  and  abandoned  children  (Appendix, 
p.  554). 

An  act  relating  to  Scotch  or  Canada  thistle  (Appendix,  p.  557). 

An  act  to  define,  regulate,  and  govern  the  state  prisons  of  Califor- 
nia (p.  450). 

An  act  supplemental  to  an  act  concerning  crimes  and  punishments 
(p.  156). 

Private,  how  pleaded    963 

Provisions  of,  relating  to  mode  of  trial  to  be  followed  strictly, 

note  1 1093 

Kelating  to  use  and  sale  of  intoxicating  liquors  (Appendix,  p.  552). 

Kelating  to  rodeos  (Appendix,  p.  557). 

STAY  OF  EXECUTION: 

Certificate  of  probable  cause,  when  filed,  acts  as 1243 

STAY  OF  PROCEEDINGS: 

Certificate  of  probable  cause  operates  as 1243 

Pending  examination  on  commission 1354 

When  doubt  arises  as  to  sanity  of  defendant 1368 

STEAL— See  Larceny. 

STEAMBOATS: 

Mismanagement  of 348 

STEAM  BOILERS  AND  ENGINgS: 

Accident  from  negligent  use,  causing  death 368 

Mismanagement  of 349 
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STEER: 

Altering  brand 357 

STOCKHOLDER— See  Corporations. 

STOCK-RAISERS: 

An  act  for  the  protection  of  (Appendix,  p.  550). 

Protection  of,  continued  acts snbd.  17.      23 

STOLEN  PROPERTY: 

Brought  into  state note  2,  27 

Buying  or  receiving '. 496 

Disposal  of .* 1407-1411 

Indictment  for  receiving,   name  of  thief,  need  not  be  stated  in, 

note  1 496 

Indictment  for  receiving note  38,  969 

Jurisdiction,  where  brought  from  another  state note  1,  789 

Possession  of,  as  evidence note  19,  1102 

Removed  from  county,  where  taken note  1,  786 

Receiving  is  a  distinct  offense note  1,  496 

Retaking  of,  by  owner,  no  offense note  1,  153 

STONE: 

Carrying  away  from  the  land  of  another subd.  5.     605 

STREAM: 

Obstructing  navigable 370 

STREET,  PUBLIC: 

Obstructing 370 

SUBORNATION  OF  PERJURY— See  Perjury. 

SUBPOENA: 

Coroner  may  issue  for  witnesses 1512 

Defined,  and  who  may  issue 1326,  1564 

Disobedience  to 1331 

Form  of .- . . .   1327 

Who  must  issue 864 

Who  must  issue  in  justices'  courts 1459 

Contents  of  warrant C.  0.  P.,  1994 

Disobedience  to,  a  contempt C.  C.  P.,  1209 

Forfeiture  therefor C.  C.  P.,  1992 

For  witnesses,  definition  of C.  C.  P.,  1985 

How  to  be  issued C.  C.  P.,  1986 

How  to  be  served C.  C.  P.,  1987 

How  to  be  served  on  concealed  witness C.  C.  P.,  1988 

If  witness  prisoner,  how  brought C.  C.  P.,  1995 

Imprisoned  witness  examined C.  C.  P.,  1997 

Motion  for  warrant C.  C.  P.,  1996 

Person  present  compelled  to  testify C.  C.  P.,  1990 

Punished  for  disobedience C.  C.  P.,   1991 

To  witness,  before  commissioner C.  C.  P.,  2036 

Warrant  may  issue  for  witness,  when C.  C.  P.,  1993 

Witness  compelled  to  attend C.  C.  P.,  1989 

See  EviDEitcE. 
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SUBSCRIBING  WITNESS: 

Deanition  of C.  C.  P.,  1935 

How  proved  on  his  denial  of  knowledge .C.  C.  P.,  1941 

When  called  to  prove  instrument C.  C.  P.,   1940 

See  Evidence. 

SUBSCRIPTION: 

To  articles  of  corporation — See  Corporation. 

SUBSEQUENT  CONVICTION-See  Second  Offense. 

SUCCESSOR: 

Refusal  of  public  officer  to  surrender  records  to 76 

SUFFRAGE: 

Hindering  elector  in  exercise  of  right  of 63 

See  Election. 
SUICIDE: 

Advising  another  to  commit 400 

SUIT: 

Conspiracy  to  maintain 182 

Willfully  delaying  by  attorney 160 

• 

SUMMARY  PROCEEDINGS: 

Removal  of  officers  by 772 

SUMMONS: 

Against  corporations 1390 

Form  of 1391 

Obedience  of  juror  to,  how  enforced C.  C.  P.,  238 

Of  legislature,  refusing  to  obey 87 

Service  of 1392 

SUNDAY: 

Certain  amusements  prohibited  on 299 

Certain  places  of  business  may  be  open  on 301 

Keeping  open  places  of  business  on 300 

SUPERINTENDENT  OF  STATE  PRINTING: 

Corrupt  collusion  by,  to  defraud  state 100 

Must  not  be  interested  in  certain  contracts. 99 

SUPERIOR  COURT: 

Appeal  to  case  to  be  retried note  1,  1469 

Appeal  to,  how  taken  and  determined 1467 

Appeal  to,  when  allowed 1466 

If  new  trial  granted,  in  what  court  had 1469 

Indictment,  etc.,  against  judge  of 129 

Indictment,  etc.,  must  be  filed  in 890 

Judge  of,  liable  to  impeachment 737 

Proceedings  if  appeal  dismissed 1470 

Statement  on  appeal  to 1468 

SUPERVISORS: 

Oflfering  bribe  to v 165 

SUPPRESSION  OF  RIOTS: 

Proceedings 723-733 
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SURETIES: 

On  bail-bond,  liability  of note  2,  1278 

SURRENDER  OF  DEFENDANT: 

By  bail,  how  made 1300 

Defendant  may  )>e  arrested  for  purpose  of 1301 

Money  to  be  refunded  on 1302 

SURVEYOR-GENERAL: 

Liable  to  impeachment 737 

SUSPENSION: 

Of  execution 1220 

Of  officers,  by  court  of  impeachment 750 

SWEARING: 

Profane,  disturbing  peace  by note  1,  415 

SWITCH-TENDER: 

Violation  of  duty  by 393 

T 

TAX  COLLECTOR: 

Obstructing,  in  collecting  taxes 428 

Refusing  to  give  name  of  employee  to 434 

TAXES: 

Blank,  for  license,  unlawfully  having • 432 

Delivering  false  receipt  for  poll  and  license 431 

False  statements  concerning 430 

Having  in  possession  false  receipts  for  poll  and  license 432 

Obstructing  officer  in  collecting 428 

TEACHER: 

Of  school,  insulting 654 

Exempt  from  jury  duty C.  C.  P.,  200 

TEACHER'S  CERTIFICATE: 

Fraudulently  granting  (Appendix,  p.  557). 

TECHNICAL  WORDS: 

Construction  of •. 7 

TELEGRAPH: 

Altering  messages 620 

Arrest  by 850 

Bribing  operator ^ , 641 

Certified  copy  of  warrant,  served  by 851 

Clandestinely  learning  contents  of  message 640 

Disclosing  contents  of  message 619 

Forgery  of  messages 474 

Injury  to  line 591 

Operator,  intoxication  of 391 

Operator,  etc.,  using  information  from  messages 639 

Opening  sealed  message 621 

Operator  exempt  from  jury  duty C.  C.  P.,  200 

Postponement  of  message  out  of  regular  order 638 
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TELLER: 

Of  insolvent  bank  receiving  deposits 562 

Of  savings  bank  overdrawing 661 

TENANT: 

Guilty  of  embezzlement,  when '. 607 

TERM  OF  IMPRISONMENT— See  Imprisonment. 

TERM  OF  OFFICE: 

Power  of  legislature  to  extend note  1,  758 

.TESTIMONY: 

How  taken  and  authenticated 869 

In  rebuttal,  when  to  be  offered 1093 

Manner  of  taking,  at  coroner's  inquest note  1,  1510 

Of  accomplice,  when  sufficient note  1,  1111 

Of  witness  which  he  does  not  know  to  be  true 125 

Statement  of,  to  be  transmitted  to  governor 1218 

Witness  need  not  know  to  be  material  to  constitute  perjury 123 

Witness  must  give  criminating  testimony,  when 89 

Affidavit  defined C.  C.  P.,  2003 

Deposition  defined. C.  C.  P.,  2004 

Deposition,  how  taken C.  0.  P.,  2006 

Deposition  to  be  filed C.  C.  P.,  2087 

Effect  of  the  deposition C.  C.  P.,  2089 

Evidence  may  be  perpetuated C.  C.  P.,  2083 

In  this  state  ...C.  0.  P.,  2021 

Manner  of  application  for  order  to  perpetuate C.  C.  P.,  2084 

Manner  of  taking  deposition 0.  C.  P.,  2086 

Notice  of  time  and  place  to  be  given C.  C.  P.,  2085 

Of  witness,  how  taken C.  C.  P.,  2002 

Of  witness,  what  kind  of  evidence C.  C.  P.,  1827 

Oral  examination  defined C.  C.  P.,  2005 

Out  of  this  state,  taken  by  deposition C.  C.  P.,  2020 

Taken  in  case  of  adjournment C.  C.  P.,  696 

When  the  evidence  may  be  produced C.  C.  P.,  2088 

See  Evidence;  Witness. 
TEXT-BOOKS: 

Act  relating  to  adoption  of,  in  public  schools  (Appendix,  p.  557). 

THEATERS: 

Employing  women  to  sell  liquor  at 303 

Where  liquor  is  sold,  performance  prohibited  on  Sunday 299 

THREATENED  OFFENSE: 

Examination  of  coinplainant  and  witnesses 702 

Information  of 701 

Just  reason  to  fear note  1,  705 

Person  complained  of,  when  to  be  discharged 705 

Proceedings  on  charges  being  controverted 704 

Security  to  keep  the  peace,  when  required 706 

When  commission  of,  feared,  warrant  of  arrest  to  issue 703 
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THREATENING  LETTEKS: 

Depositing,  in  post-office  is  sufficient note  1,  660 

Sending,  offense  complete,  when 660 

Sending 650 

Sending,  with  intent  to  commit  extortion 523 

What  constitutes note  1,  523 

THREATS: 

Confessions  obtained  by,  how  far  admissible note  1,  1102 

Evidence  of » .  .note  26,  1102 

Influencing  elector  by 53 

To  induce  commission  of  crime,  disproves  intent note  14,  26 

To  influence  juror  or  referee 95 

Using,  with  intent  to  extort  money 523,  524 

What  may  constitute  extortion 519 

See  Duress. 

TICKET: 

Printing  election  tickets,  when  criminal 62 

TIMBER: 

Injuring  or  destroying 602 

TIME: 

Of  committing  offense  need  not  be  stated  in  indictment 955 

TITLE: 

Claim  of,  defense  to  embezzlement. 507 

Of  action,  indictment,  or  information note  1,  950 

Of  volume 1 

TOLtrBRIDGES— See  Bridoks. 

TOLL-GATES: 

Injury  to 589 

TOLLS: 

Unlawfully  collecting  certain,  in  San  Francisco 642 

TOMBS: 

Defacing,  in  cemeteries 296 

TON: 

Of  hay,  coal,  etc.,  to  be  full  weight 555 

TOOLS: 

Having  burglarious 466 

Having  counterfeiting 480 

With  intent  to  assult 467 

TRADE-MARKS: 

Counterfeiting 350 

Defined 353 

Definition  of  "counterfeited" 352 

Refilling  casks,  etc.,  bearing 354 

Selling  goods  bearing  counterfeited 351 

TRAIN  DISPATCHER:  ' 

Intoxication  of 391 


Digitized  by 


Google 


712  INDEX. 

TRANSCRIPT  ON  APPEAL: 

Includes,  what note  2,  1246 

TRANSMISSION: 

Of  indictment  against  superior  judge 1029 

Of  papers  on  removal  of  action .•. 1038 

TRAPPING: 

Of  game  prohibited 631 

TREASON: 

Duty  of  legislature  on  conviction  for 1418 

Evidence  on  trial  for 1 103 

Evidence  on  trial  for note  2,  1103 

In  what  consists 37 

Jurisdiction  of  indictment  for 788 

Misprision  of 38 

Petit,  abolished 191 

Power  of  governor  on  conviction  for 1418 

Provisions  of  constitution  relating  to note  1,  1103 

Punishment  of 37 

Who  only  can  commit 37 

Testimony  necessary  to  prove C.  C.  P.,  1697 

TREASURER: 

State  or  county,  violating  revenue  law 424 

State,  violating  laws  relative  to  state  board  of  examiners 441 

TREATY,  CHINESE: 

Certain  sections  in  conflict  with note  1,     179 

TREES: 

Cutting,  in  certain  counties Act  following    602 

Cutting,  on  public  lands  permitted,  when 603 

TRESPASS: 

Civil  conspiracy  to  commit,  not  indictable note  1,     182 

TRIAL: 

Affidavit  for  continuance note  2,  1052 

Argument,  order  of note  1,  1095 

Argument,  when  to  be  made,  power  of  court  to  limit note  4,  1093 

Charging  juries  upon  questions  of  fact note  8,  1093 

Charging  jury 1 127 

Clerk  to  prepare  calendar 1047 

Court  may  advise  jury  to  acquit 1 118 

Court  to  decide  questions  of  law  arising  during 1124,  1126 

Defendant  entitled  to  speedy  and  public 686 

Defendant  entitled  to  two  days  to  prepare  for 1049 

Defendants  may  demand  separate,  when note  1,  1098 

Defendant  on  bail  appearing  for,  may  be  committed 1 129 

Destroying  evidence  to  be  used  upon 135 

Discharge  of  one  defendant,  eflfect  of 1101 

Discharge  of  one  defendant  to  be  witness 1099,  1100 

Dischai^ge  of  one  defendant  to  be  witness note  1,  '1099 
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TRIAL— Continued, 

Discretion  of  court  as  to  order  of note  1,  1094 

Duty  of  court  to  state  testimony  and  declare  the  law note  7,  1093 

For  abortion  and  seduction,  evidence  on 1108 

For  bigamy,  evidence  on 1106 

For  conspiracy,  evidence  on 1104 

For  forging  bank  bills,  etc.,  evidence  on 1107 

For  larceny  or  embezzlement  of  money,  etc 1131 

For  libel,  province  of  jury 1 125 

For  murder,  burden  of  proof  devolves  on  whom '. 1105 

For  obtaining  money  under  false  pretenses,  evidence  on 1110 

For  selling  lottery  tickets,  evidence  on 1 109 

For  treason,  evidence  on 1103 

If  district  attorney  fails  to  attend 1 130 

Impeachments,  where  commenced 738 

Indictment  or  information,  where  found 890 

In  justices*  courts,  how  conducted 1438 

Jurisdiction,  court  may  discharge  jury  for  want  of 1113 

Jurisdiction,  discharge  of  jury  where  ofifense  committed  in  the 

state 1115,  1116 

Jurisdiction,  discharge  of  jury  where  offense  committed  out  of 

state 1114 

Juror  becoming  incaj)acitated . .  .* 1123 

Jury,  decision  of,  where  made 1128 

Jury  permitted  to  separate 1 121 

Jury  to  be  admonished 1122 

Knowledge  of  juror  to  be  declared 1120 

Mode  of 1041 

Must  be  under  indictment  or  information 888 

Number  of  counsel  who  may  argue  on 1095 

Of  escapes  from  state  prison,  expense  of Ill 

Of  impeachment note  1,     738 

Of  officers,  by  accusation 889 

Oral  instructions note  9,  1093 

Order  of * 1093 

Order  of  introducing  evidence note  3,  1093 

Personal  attendance  of  defendant note  1,  1049 

Postponement  of 1052,  1433 

Postponement  of,  discretionary note  1,  1052 

Postponement  of,  sickness  of  counsel note  3,  1052 

Preparing  forged  instrument  for  use  upon 134 

Presumption  of  innocence note  1,  1096 

Presumption  of  innocence 1096 

Preventing  attendance  of  witness  upon 136 

Reading  indictment  or  information note  2,  1093 

Reasonable  doubt  as  to  degree  of  guilt 1097 

Right  of  public  not  infringed  by  excluding  certain  jurors  from 

court-room note  1,     686 

Rules  of  evidence  on 1 102 

Separate 1098 

Statutory  provisions  regarding,  to  be  followed note  1,  1093 
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TRIAL— C<m/mtt(j<i, 

Uncorroborated  testimony  of  accomplice  not  sufficient  to  convict. .  1111 

View  of  premises  by  jury,  how  conducted 1119 

When  order  of,  may  be  departed  from 1094 

When  presence  of  defendant  necessary  on 1043,  1434 

Admonition,  when  jury  permitted  to  separate C.  C.  P.,     611 

Certified  copy  of  deposition  used C.  C.  P.,  2088 

Challenge,  how  tried C.  C.  P.,     603 

Court  must  furnish  statement  of  points  contained  in  charge  to  par- 
ties.. C.  C.  P.,     608 

Decision  or  deliberation  of  jury C.  C.  P.,    613 

Deposition  for  use  of  either  party C.  C.  P.,  2032 

Deposition,  when  used  on C.  C.  P.,  2028 

Each  party  entitled  to  four  peremptory  challenges C.  C.  P.,     601 

Grounds  of  challenge C.  C.  P.,     602 

Interrogation  of  witness  in  control  of  court C.  C.  P.,  2044 

Jury,  how  drawn C.  C.  P.,     600 

Jury  may  view  the  premises C.  C.  P.,     610 

Jury  to  be  sworn C.  C.  P.,    604 

Jury  may  come  into  court  for  further  instructions C.  C.  P.,    614 

Of  one,  on  arrest  for  contempt C.  C.  P.,  1217 

Order  of  conduct  of  proceedings  on C.  C.  P.,     607 

Order  of  proof,  how  regulated C.  C.  P.,  2042 

Party  asking  special  instructions C.  C.  P.,    609 

Polling  the  jury C.  C.  P.,    618 

Proceedings  in  case  a  juror  becomes  sick C.  C.  P.,     615 

Proceedings  when  verdict  is  informal C  C.  P. ,     619 

Sealed  verdict * C.  C.  P.,     617 

The  court's  charge  to  the  jury C.  C.  P.,     608 

Verdict,  how  declared,  form  of C.  C.  P.,     618 

What  actions  at,  are  contempts C.  C.  P.,  1209 

What  facts  to  be  proved  on C.  C.  P.,  1870 

What  papers  jjiry  may  take  with  them C.  C.  P.,    612 

When  jury  are  prevented  from  giving  verdict,  cause  may  be  again 

tried C.  C.  P.,     616 

While  the   jury  are  absent,   court  may  adjourn  from  time  to 

time C.  C.  P.,    617 

Witness  may  be  excluded  from  court-room C.  C.  P.,  2043 

See  Evidence;  Examination;  Jeopabdy. 

TRIAL  BY  JURY— See  Jury. 

TRIERS: 

Of  challenges,  section  repealed note  3,  1078 

TROOPS: 

Conduct  of 731 

Officer  may  order  out,  when 728 

To  be  ordered  out  to  suppress  riots 725 

To  obey  whose  orders 730 

To  suppress  riot,  how  armed 729 
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TROUT: 

Catching,  except  with  hook  and  line 632 

Catching,  in  certain  seaons,  forbidden 633 

Protection  of,  act  continued  in  force Bubd.  3,  23 

Taking  by  net,  etc.,  in  certain  counties 633 

Taking,  other  than  by  hook,  in  certain  counties 632 

TRUSTEES: 

Offering  bribe  to  member  of  board  of 165 

When  guilty  of  embezzlement 506 

TRUTH: 

May  be  given  in  evidence  in  libel 251 


u 

UMPIRE— See  Arbitbatob;  Referee. 

UNDERTAKING: 

Of  bail,  forfeiture  of 1305 

Of  witness  to  appear 1332 

On  admission  to  bail,  form  of note  1,  1278 

On  admission  to  bail,  liability  of  sureties  on note  2,  1278 

See  Secukity. 

UNITED  STATES: 

Defacing  proclamation  or  notice  of 616 

Laws  of,  when  resisted 731 

Marshal,  may  call  for  the  national  guard 731 

UNIVERSITY— See  State  Univebsity. 

UNLAWFUL  ASSEMBLY: 

Defined 407 

Distinguished  from  riot note  2,  404 

Magistrate  refusing  or  neglecting  to  disperse 410 

Punishment  of 408 

Remaining  at,  after  warning  to  disperse 409 

See  Riot;  Rout. 

UNNECESSARY  RESTRAINT— See  Impeisonment. 

UNSOUND  MIND-See  Insanity. 

USURPATION: 

Of  public  office 75 

USURY: 

By  pawnbrokers 340 


V 

VAGRANTS: 

Who  are,  and  punishment  of 647 
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VALUE: 

Degree  of  crime  depending  on,  in  what  coin  estimated 678 

.  Of  dogs  as  property 491 

Of  property,  to  fix  degree  of  larceny 487 

VAKIANCE: 

Acquittal  on  ground  of , 1021 

Acquittal  on  ground  of,  when  a  bar note  1,  687 

Between  indictment  or  information  and  proof not«  1,  1021 

Detaining  defendant  after  acquittal  on  ground  of 1165 

In  indictment  and  proof : 1021 

Verdict,  when  defendant  acquitted  on  ground  of 1151 

VENIRE: 

Defacing  or  adding  names  to  list  of  jurors 116 

See  Panel. 

VENUE: 

Affidavit  for  change  of note  3,  1431 

Application  for  change  of 1034 

Application  for  change  of,  sufficiency  of  affidavit ...  .note  1,  1034 

Application  for  charge  of,  when  made,  and  grounds  of note  1,  1033 

Application  for  change  of,  when  granted 1035 

Authority  of  court  to  which  cause  removed 1038 

Bias  or  prejudice   of  justice  of  peace,  when  ground  for  change 

of note  1,  1431 

Change  of,  arraignment  after note  1,  1038 

Change  of,  when  may  be  had 1033 

Discretion  of  court  as  to  change  of note  4,  1431 

Must  be  alleged  and  proved note  2,  777 

Order  for  change  of i 1036 

Prejudice  of  community,  when  ground  for  change  of note  2,  1431 

Proceedings,  on  change  of 1037,  1432 

Trial  for  embezzlemeat  of  goods  removed  from  county 786 

Trial  for  extortion  by  sending  threatening  letter note  2,  523 

Statement  of,  in  indictment  or  information note  1,  959 

When  granted  in  justices*  courts 1431 

When  granted,  papers  to  be  transmitted 1432 

When  ofifense  is  commenced  out  of  state 778 

VERDICT: 

Appearance  of  defendant  at  rendering  of 1 148 

As  to  some  defendants 1 160,  1442 

Attempt  to  influence  juror  in  giving 95 

Contrary  to  evidence  ground  for  new  triaL note  6,  1 181 

Failure  to  call  names  of  jury » note  2,  1 147 

Failure  to  record,  in  presence  of  jury note  1,  1 164 

General 1151 

General note  1,  1151 

How  recorded note  1,  1164 

In  assault  with  deadly  weapon,  must  find  what note  1,  245 

Informal note  1,  1161 

Informal,  when  sufficient note  1,  1162 
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VERmcr— Continued. 

Instraction  as  to  form  of note  5,  1161 

Irregularity  in  receiving note  1,  1404 

Judgment  on  special 1 155 

Juror  may  dissent  from,  when note  1,  1 147 

Jury  may  find  defendant  guilty  of  lesser  offense note  1,  1169 

Jury  to  find  degree  of  crime 1 157 

May  be  amended  before  jury  discharged note  2,  1 161 

May  be  general  or  special 1150 

Must  specify  degree  of  crime note  1,  1 158 

No  conviction  unless  by 689 

Of  acquittal,  defendant  to  be  discharged  on 1 165 

Of  acquittal  on  ground  of  insanity,  proceedings  on 1167 

Of  acquittal,  what  amounts  to note  3,  1151 

Of  coroner's  jury 1514 

Of  guilty  generally,  effect  of note  2,  1 151 

Of  jury,  need  not  specify  degree  of  arson,  when note  1,     464 

Of  lesser  offense  or  attempt 1 159 

On  question  of  insanity 1370 

Polling  the  jury k 1163 

Proceedings,  setting  aside  defective,  no  bar  to  another  trial .  note  1,     687 

Proceedings  on  general  or  special 1166 

Promise  to  give  a  certain 96 

Recording 1164 

Recording  before  being  read note  1,  1163 

Rendered  in  absence  of  defendant note  1,  1148 

Return  of  jury 1 147 

Sealed note  4,  1151 

Should  be  read  before  recorded note  3,  1 164 

Should  state  degree  of  murder note  3,     189 

Special 1152 

Special,  court  may  direct  jury  to  find note  2,  1 150 

Special,  form  of 1154 

Special,  how  rendered 1 153 

Taking,  manner  of 1149 

To  find  previous  conviction 1158 

Use  of  improper  means  by  jury note  4,   1181 

When  court  may  direct  reconsideration  of 1 161 

When  judgment  may  be  given  on  informal 1 162 

When  special  defective 1156 

Where,  of  plea  of  not  guilty,  and  former  conviction  or  acquittal 

joined note  2,  1158 

Entry  of. C.  C.  P.,    628 

Form  of C.  C.  P.,    618 

General  and  special,  defined C.  C.  P.,     624 

How  declared C.  C.  P.,    618 

In  actions  for  the  recovery  of  money,  or  establishing  a  counter 

claim C.  C.  P.,     626 

In  actions  for  recovery  of  specific  personal  property C.  C.  P. ,     627 

Informal,  proceedings  thereon 0.  C.  P.,     619 

Jury  to  be  polled C.  C.  P.,    618 
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yKKDKyr— Continued, 

Sealed  verdict  may  be  directed  to  be  brought  in C.  C.  P.,  617 

When  a  general  or  special,  may  be  rendered C.  O.  P.,  625 

When  prevented,  action  may  be  again  tried C.  C.  P.,  616 

VERIFICATION: 

By  affidavit C.  C.  P.,  2009 

VESSEL: 

Captain  or  other  officer  willfully  destroying 539 

Defined 7 

Fraudulently  fitting  out 641 

Jurisdiction  of  offenses  committed  on 783 

Mooring  to  buoys 614 

Others  than  captain,  etc.,  willfully  destroying 540 

Setting  adrift 608 

Persons  employed  on,  exempt  from  jury  duty C.  C.  P.,  200 

VIEWING  OF  PREMISES: 

By  jury , note  1,  1119 

When  and  how  conducted 1120 

VIOLENCE: 

Officer  may  use  what,  in  making  arrest note  1,  149 

VITRIOL: 

Throwing  upon  the  person  of  another 244 

VOLUNTARY  MANSLAUGHTER— See  Manslaughter. 

VOTE: 

Alteration  of,  by  election  officer 48 

Deceiving  elector  who  can  not  read 53 

Illegal  attempt  to 46 

Illegal  voting  a  felony 45 

Influencing  elector  to  cast note  1,  53 

Obtaining  money  to  influence  legislator  in  giving 89 

Offering  bribe  to  executive  officer  for 67 

Offer  to  procure  office  in  consideration  of 55 

Offer  of  office  to  elector  by  person  not  a  candidate 56 

Of  member  of  legislature,  offering  reward  for note  1,  86 

Of  member  of  legislature  offering  bribe  to  procure 85 

Person  not  entitled  to,  can  not  be  convicted  of  illegal  voting, 

when note  1,  45 

Procuring  another  to  vote  illegally 47 

Voting  twice  at  election  not  criminal,  when note  2,  45 

See  Election. 

VOTER— See  Elector. 

VOUCHER— See  Claim. 

VULGARITY: 

Disturbing  peace  by 415 
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W 

WAGER: 

Betting  on  election 60 

Betting  on  election,  when  within  the  statute note  2,  60 

Upon  result  of  election note  1,  60 

See  Betting. 

WAGES: 

Of  laborers  on  public  works,  retaining  by  employer..  .Act  following  651 

WAIVER: 

On  motion  to  set  aside  indictment  or  information note  1,  995 

WARD: 

Requiring  minor  to  work  over  eight  hours 651 

WARDEN: 

Of  prison,  to  deliver  receipt  for  prisoner 1216 

See  Officer  of  State  Prison. 

WAREHOUSE  RECEIPT: 

Act  relating  to  (Appendix,  p.  561). 

Duplicate  to  be  made  out,  how : 580 

Issued  in  good  faith 579 

Issuing  fictitious 578 

WARRANTS: 

Forgery  of  state  or  county 470 

WARRANT,  CORONER'S: 

Form  of 1518 

Service  of 1519 

When  to  issue * 1517 

WARRANT  OP  ARREST: 

Admission  to  bail  on 829 

Affidavit  sufficient,  when note  2,  811 

Arrest  made  with 842,  848,  849 

Arrest  made  without 843 

Commitment  for  examination  made  by  indorsement  on 863 

Defendant  must  be  taken  before  magistrate  who  issued note  1,  824 

Defendant  to  be  taken  before  magistrate  without  delay 825 

Deposition  defined note  2,  81 1 

Depositions,  what  to  contain 812 

Duty  of  officer  executing ^ 828 

Duty  of  officer  serving note  2,  821 

Examination  of  complainant  and  witnesses  on  information '.  811 

For  fugitive,  form  of note  2,  1549 

For  fugitive  from  justice 1549 

Form  of 814,  1427 

If  bail  is  allowed,  it  must  be  certified  on • 822 

If  for  felony,  defendant  must  be  taken  before  magistrate  issuing. . .  821 

If  for  misdemeanor,  defendant  to  be  admitted  to  bail 822 

Indorsement  on,  for  service  in  another  county 820 
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WARRANT  OF  ARREST— Con^t^. 

Issued  on  application  for  writ  of  habeas  corpus 1497 

Must  issue,  when  commission  of  offense  feared 703 

Must  issue,  when  offense  has  been  committed 813 

Must  state  what,  when  offense  triable  elsewhere S27 

Must  specify,  what 815 

Objection  to,  must  be  made,  when note  1,  814 

Of  arrest  of  fugitives  from  justice note  1,  1555 

Proceedings,  when  defendant  taken  before  magistrate  other  than 

the  one  issuing 8^ 

Procuring  maliciously 170 

Service  by  telegraph 851 

.Service  by  telegraph,  how  authorized. . , 850 

To  be  directed  to  and  executed  by  peace  officer 816 

To  what  peace  officer  directed 818 

When  and  how  executed  in  another  county 819 

W^hen  arrest  may  be  made  without note  2,  836 

When  magistrate  issuing,  can  not  act 824 

When  must  issue,  on  complaint,  form  of 1427 

WARRANT,  SEARCH— See  Seabch  Warrant. 

WATER: 

Commissioners  act  continued  in  force subd.  6,  23 

Drawing,  after  water- works  have  been  closed 625 

Stealing 499 

Taking  from  ditch  without  authority 592 

Willfully  poisoning 347 

WATER  COMMISSIONERS: 

Act  creating  board  of  (Appendix,  p.  560). 

WATER  PIPES:  * 

Injuring  or  obstructing 624 

WAYS,  PRIVATE: 

Injuring 688 

WEAPON,  DEADLY— See  Deadly  Weapon. 

WEIGHT: 

Falsely  increasing,  etc.,  in  packages 381 

To  the  ton  in  selling  hay,  etc 555 

See  False  Weights. 
WHARFAGE: 

Unlawfully  collecting,  in  San  Francisco 642 

WHARFINGER'S  RECEIPTS: 

Act  relating  to  (Appendix,  p.  561). 

WIFE — See  Husband  and  Wife;  Married  Women. 

WILLFULLY: 

Defined 7 

WILLS: 

Defined 7 

Forgery  of 470 
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WINDOWS: 

Breaking  open  to  make  arrest note  I,    844 

May  be  broken  open  to  retake  person  after  escaping 855 

WITHDRAWAL: 

Of  plea 1018 

WITNESS: 

At  coroner's  inqnest 1512 

Attendance  of,  residing  out  of  state,  as  ground  for  continuance, 

note  1 1354 

Before  grand  jury,  may  act  as  interpreter Act  following  925 

Before  grand  jury,  may  be  asked  what. note  1,  926 

Bribing 137 

Certain,  nuiy  be  required  to  give  security 880 

Character  and  reputation,  evidence  of note  22,  1102 

Co-defendants  may  be,  for  each  other,  when note  1,  1100 

Compelling  attendance  of 1326 

Compelling  attendance  of,  residing  out  of  county 1330 

Competency  of note  25,  1321 

Contradictory  statements  by note  35,  1102 

Credibility  of note  29,  1102 

Cross-examination  of note  30,  1102 

Decei\:ing 133 

Defendant  may  be,  before  grand  jury note  1,  920 

Defendant  can  not  be  compelled  to  be,  against  himself 688 

Defendant  in  criminal  action  as note  1,  688 

Defendant,  rights  of ,  as  to 686 

Defendant  may  be note  27,  1102 

Defendant  may  be note  1,  866 

Deposition  of,  to  threatened  offense 702 

Deposition  of,  to  committed  offense 811 

Deposition  of,  to  be  read  to  defendant  on  examination 864 

Discharging  one  of  several  defendants  to  be 1099 

Discrediting  by  party  producing note  32,  1102 

Disobeying  subpoena 1331 

Dissuading,  from  appearing note  1,  136 

Effect  of  promise  of  acquittal  to  defendant  to  become note  1,  1099 

Effect  of  discharging  one  of  several  defendants  to  become 1 101 

Examination  of note  26,  1321 

Examination  of  defendant's 866 

Examination  of,  must  be  in  presence  of  defendant 865 

Exclusion  and  separation  of note  1,  867 

Exclusion  and  separation  of 867 

Experts  as,  on  trial  for  forgery 1107 

Failure  to  indorse  names  of,  on  indictment note  1,  943 

Foreman  of  grand  jury  to  administer  oath  to 918 

Grand  juror,  challenge  to,  on  ground  that  he  is 896 

Husband  and  wife  incompetent,  when note  1,  1322 

Impeachment  of note  27,  1321 

Impeachment  of,  by  party  producing note  33,  1102 

Impeachment  of  adverse note  34,  1102 
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WITNESS— Co/i^mwaZ. 

Incompetency  of,  defense  to  perjury 122 

Juror,  when  used  as  a. 1120 

Memory  of note  28,  1321 

Motion  for  continuance  on  ground  of  absence  of note  1,  1052 

Names  of,  to  be  indorsed  on  indictment M3 

Not  excused  from  criminating  himself,  when 89 

Offering  bribe  to note  1,     137 

On  failing  to  appear,  undertaking  forfeited 1332 

On  refusal  to  give  security,  may  be  committed 881 

On  trial  of  challenge,  juror  may  be  examined  as 1081 

Opinions  of note  29,  1321 

Payment  of  expenses  of 1329 

Personal  attendance  of,  required note  1,  1336 

Preventing  attendance  of 136 

Privileges  of note  30,  1321 

Procuring,  to  swear  falsely 127 

Receiving  or  offering  to  take  bribes 138 

Refusal  of,  to  answer note  3,     166 

Refusing  to  attend  and  testify  before  legislative  committee 87 

Refusing  to  be  sworn 166 

Right  and  privilege  of  defendant  as note  1,  1323 

Security  for  appearance  of,  when  required 879 

Separation  and  exclusion  of note  40,  1102 

Stating  what  he  does  not  know  to  be  true 125 

Suspension  of  civil  rights  is  not  bar  to  becoming 675 

Temporary  removal  of 1333 

Testimony,  how  taken  and  authenticated 869 

Testimony  required  to  convict  of  treason 1 103 

Testimony  to  be  reduced  to  writing,  when 869 

Testimony  of,  may  be  read  against  him  in  perjury 14 

To  a  duel,  privilege  of 232 

To  be  examined  conditionally 1335 

To  gambling,  refusing  or  neglecting  to  attend  trial 333 

To  determine  question  of  continuing  insanity 1167 

To  gambling,  privilege  of 334 

Unable  to  give  security,  deposition  may  be  taken note  2,    882 

Unable  to  give  security,  may  be  examined  conditionally 882 

Undertaking  of,  to  appear,  when  and  how  taken 878 

When  husband  and  wife  are  incompetent 1322 

When  defendant  is  incompetent 1323 

When  need  not  know  his  testimony  is  material 123 

Who  are  competent 1321 

All  persons  capable  of  perception  and  communication  may  be  wit- 
nesses  C.  C.  P.,  1879 

Attendance  enforced  in  contesting  elections C.  C.  P.,  1120 

Definition  of C.  C.  P.,  1878 

Judge  or  juror  may  be  a  witness 0.  C.  P.,  1883 

Persons  in  certain  relations  to  parties  prohibited C.  C.  P.,  1881 

Persons  who  can  not  testify C.  C.  P.,  1880 

Protected  from  arrest,  when C.  C.  P.,  2067 
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WITNESS— Coniinued. 

Served  with  subpcena  to  attend C.  C.  P. ,  2064 

When  an  interpreter  to  be  sworn C.  C.  P.,   1884 

When  is  compelled  to  attend C.  C.  P.,  1989 

See  Depositions;  Evidence;  Examination;  Testimony. 

WITNESS,  PRODUCTION  OF: 

Brought  on  whose  motion C.  C.  P.,  1996 

Contents  of  a  warrant  to  bring  witness C.  C.  P.,  1994 

Disobedience,  how  ponished  C.  C.  P.,  1991 

How  served C.  C.  P.,  1987 

How  sabpoena  issued C.  C.  P.,  1986 

If  a  prisoner,  how  brought C.  C.  P.,  1995 

Imprisoned,  how  examined C.  C.  P.,  1997 

Is  compelled  to  attend C.  C.  P.,  1989 

Person  present  to  testify C.  C.  P.,  1990 

Refusal  to  be  sworn  or  answer  as,  a  contempt C.  C.  P.,  1209 

Served  on  concealed C.  C.  P.,  1988 

Subpcena  for,  defined C.  C.  P.,   1985 

Warrant  may  issue  to  bring C.  C.  P.,  1993 

W^hat  forfeiture  for  disobedience C.  C.  P.,  1992 

WITNESS,  RIGHTS  AND  DUTIES: 

Affidavit  to  be  made  by C.  C.  P.,  2069 

Arrest,  void,  liability  for C.  C.  P.,  2068 

Bound  to  attend  when  subpoenaed C.  C.  P.,  2064 

By  either  oath  or  affirmation C.  C.  P.,  2097 

Discharged  from  arrest C.  C.  P.,  2070 

How  sworn C.  C.  P.,  1846 

Must  answer  questions • C.  C.  P.,  2065 

Protected  from  arrest,  when C.  C.  P.,  2067 

Rights,  in  the  form  of  swearing C.  C.  P.,  2095 

Right  to  protection  of  court C.  C.  P.,  2066 

WITNESS,  TESTIMONY  OF: 

Mode  of  taking C.  C.  P.,  2002-2006 

Presumptions  in  favor  of C.  C.  P.,  1847 

To  what  can  testify C.  C.  P.,  1845 

Unlawfully  detaining  a,  when  contempt.*. C.  C.  P.,  1209 

WOMEN — See  Female;  Mabried  Woman. 

WOOD: 

Defacing  marks  upon 356 

Injuring,  growing  on  land  of  another 602 

WOODS: 

Setting  fire  to 384 

WORDS: 

Construction  of,  used  in  indictment  or  information 957 

Construction  of,  used  in  this  code 7 

WORKS  OF  ART  AND  LITERATURE: 

Injuring  or  destroying 622,     623 
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WKECK: 

Willfully  occasioning  by  officer  of  vessel 539 

WRECKED  PROPERTY: 

P(jfat:ing  marks  on 355 

Detairii  tig,  after  salvage  paid ' 644 

Unlawfully  taking  or  having  in  possession 545 

WRITlKGi 

Inclutlea  printing 7 

Agreiiiiient  deemed  the  whole C.  C.  P.,  1856 

All  perHons  may  inspect  and  copy  public C.  C.  P.,  1892 

Altered,  who  to  explain C.  C.  P.,  1982 

Are  public  and  private C.  C.  P.,  1887 

Ciremjistnnces  considered C.  C.  P.,  1860 

Construction  of  language  at  place  where  used C.  C.  P.,  1857 

Construed  as  understood  by  the  parties •. .  .C.  C.  P.,  1865 

Construed  by  general  acceptation C.  C.  P.,  1861 

Contents,  how  proved C.  C.  P.,  1855 

Copies  are  secondary  evidence C.  C.  P.,  1830 

Copy,  how  certified C.  C.  P.,  1923 

Custodian  of,  bound  to  give  copies C.  C.  P.,  1893 

General  rule  of  construction  of C.  C.  P.,  1858 

Intention  of  parties  pursued C.  C.  P.,  1859 

Of  constructions,  which  preferred C.  C.  P.,  1864 

Of  interpretations,  which  preferred C.  C.  P.,  1866 

One  kind  of  evidence C.  C.  P.,  1827 

Original  writings  original  evidence » C.  C.  P.,  1829 

Shown  to  witness  may  be  inspected  by  adverse  party C.  C.  P.,  2054 

Skilled  persons  may  decipher  characters C.  C.  P.,  1863 

What  private C.  C.  P.,  1889 

What  public C.  P.  P.,  1888 

Written  words  in,  control  those  printed C.  C,  P.,  1862 

WRITINGS,  PRIVATE: 

Acknowledged  and  certified C.  C.  P.,  1948 

Allowed  by  comparison C.  C.  P.,  1944,  1945 

Books,  maps,  etc.,  how  far  evidence C.  C.  P.,  1936 

Called  for  and  inspected,  may  be  withheld C.  C.  P.,  1939 

Certified  copies,  etc.,  admissible  without  further  proof C.  C.  P.,  1951 

Classified C.  C.  P.,   1929 

Compromise  of  a  debt  without  seal  good C.  C.  P.,  1934 

Copies  of  entries  also  allowed C.  C.  P.,  1947 

Distinction  between  sealed  instruments  and  unsealed  instruments 

abolished C.  C.  P.,  1932 

Entries  of  decedent's  evidence  in  specified  cases C.  C.  P.,  1946 

Evidence  of  handwriting C.  C.  P.,  1943 

Execution  of  an  instrument  defined C.  C.  P.,  1933 

Manner  of  making  it C.  C.  P.,  1931 

Original  to  be  produced  or  accounted  for C.  C.  P.,  1937 

Other  witnesses  may  also  testify C.  C.  P.,  1941 

Public  records  not  to  be  carried  about C.  C.  P.,  1950 
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WRITINGS,  FRiy ATE— Continued. 

Seal  defined C.  C.  P. 

Subscribing  witness  defined C.  C.  P. 

When  evidence  of  execution  not  necessary C.  C.  P. 

When  in  possession  of  adverse  party,  notice  to  be  given  . .  C  C.  P. 
Writing,  how  may  be  proved C.  C.  P. 


WRITINGS,  PUBLIC: 

Contents  of  other  official  certificates C.  C.  P. 

County  clerks  to  keep  private  papers  deposited C.  C.  P. 

Certificates  of  purchase,  primary  evidence  of  ownership.  .C.  C.  P., 

Constitution  and  statutes C.  C.  P. 

Effect  of  a  foreign  judgment C.  C.  P. 

Effect  of  a  judgment  upon  rights  in  various  cases C.  C.  P. 

I'Ifiect  of  other  judicial  orders,  when  conclusive C.  C.  P. 

Entries  in  official  books  primary  evidence C.  C.  P. 

Entries  made  by  officers  or  boards  primary  evidence C.  C.  P* 

Every  citizen  entitled  to  inspect  and  copy C.  C.  P. 

Four  kinds  of G  C.  P. 

Judicial  record  defined C.  C.  I*. 

Justice's  judgment  in  other  states,  how  proved C.  C.  P.,  1921 

Laws,  written  or  unwritten C.  C.  1*. 

Manner  of  impeaching  a  record C.  C.  P. 

Manner  of  proving  other  official  docunients C.  C.  P. 

Oral  evidence  of  a  foreign  record C.  C.  P. 

Other  evidence  of  laws  of  other  states C.  C.  P. 

Provisions  in  relation  to  states  apply  to  territories C.  C.  P, 

Public  and  private  statutes  defined C.  C.  P, 

Public  officers  bound  to  give  copies C.  C.  P* 

Public  record  of  private  writing,  evidence C.  C.  P. 

Public  seal  authenticates  a  law  or  document C.  C.  P* 

Recitals  in  statutes,  how  far  evidence C.  C.  P. 

Record  of  another  state,  its  effect C.  C.  V. 

Record  of  a  court  of  admiralty C.  C.  P. 

Record  of  a  foreign  coimtry,  how  authenticated C.  C.  I*. 

Record,  how  authenticated  as  evidence C.  C.  P. 

The  jurisdiction  necessary  in  a  judgment C.  C.  P, 

Unwritten  law  defined C.  C.  P, 

What  deemed  adjudged  in  a  judgment C.  C.  1'. 

Where  parties  are  to  be  deemed  the  same C.  C.  P. 

Where  sureties  bound,  principal  is  also C.  C.  P. 

Written  kws  defined C.  C.  1'. 


1930 
1935 
1942 
1938 
1940 

1923 
1949 
1926 

1897 
1915 
1908 
1909 
lth20 
19*26 
1S92 
IBU 
1904 
1922 
181)5 
1916 
1918 
UK>7 
1902 
1934 
1898 
1S93 
1919 
1901 
1903 
lf}l3 
1014 
IDOfl 
1905 
I9I7 
1S99 
1011 
1910 
1912 
latMJ 


n  b 


WRIT  OF  ERROR: 

When  cause  may  be  removed  on . 


.note  2,  1233 


WRIT  OF  HABEAS  CORPUS— See  Habeas  Corpus. 


YEAR: 
Defined 
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